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REPORTS  OF  CASES 

DnEUnNEDIN 

THE  SUPREME  COURT 

OF  IBB 

State  of  Nevada 


OCTOBER  TERM,  1915 


I  No.  2144] 

PETER  ZELAVIN,  Respondent,  v.  TONOPAH 
BELMONT  DEVELOPMENT  COMPANY  (a 
Corporation),  Appellant. 

[149  Pac.  1881 

1.  WtTRESSES — CBOSS-EXAMINATION — SCOFE. 

In  a  personal  injury  action,  wberein  one  element  of  plain- 
tlfTs  damagcB  was  Inability  to  work,  excluBlon  of  evidence  as 
to  the  name  of  a  person  from  whom  be  borrowed  a  certain  sum 
of  money  was  erroneous. 

2.  Eviim:nce— SiuiLAB  Facts — Ikjubies  to  Sebvast — State  Min- 

ing Inspection  Rules. 

In  a  miner's  action  for  injuries,  rules  posted  at  the  mine, 
several  months  after  the  Injury,  by  the  state  mining  inspector, 
were  not  admissible  In  evidence  by  the  mere  fact  that  they 
were  similar  to  the  ones  posted  by  defendant  before  the  time 
of  the  Injury. 

3.  Tbial — Instbuctions — Mlsleaoinu  Ikstbuctions. 

The  giving  of  an  instruction,  although  eiut>odylng  a  correct 
rule  of  law.  Is  reversible  error,  where  it  has  a  tendency  to 
mislead  the  Jury. 

4.  Mabteb  and  Sebvant — Place  of  Wobk — Assumption  of  Bisk. 

Where  a  servant  Is  employed  In  performing  labor  which 
necessarily  changes  the  character  of  the  place  for  safety  as 
the  work  progresses,  and  Is  consequently  likely  to  become 
dangerous  at  any  time,  he  assumes  the  risk. 

Vouw-i 
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3.  Masti»  and  Sekvant — Ikjumes  to   Sehvamt — Actions — Ques- 

lii  a  luiDer'a  actluu  for  Injuries  from  a  falling  rocb,  evidence 
held  to  niuke  the  question  as  to  wbetber  he  blinself  loosened 
It  one  for  the  Jury. 

e,    ThIAI. — ISBTBUCTIONS — ^REQUESTG NECESSITY. 

If  a  defendant  In  a  personal  Injury  action  desii'es  an 
Instruction  on  the  question  of  contributory  uegllgence,  be  must 
request  it. 

7.  Trial — Instbultions — Theories  of  Case. 

Where  the  parties  on  trial  eacb  proceeded  on  a  different 
theory  of  the  case,  the  court  mnst  give  Instructions  applicable 
to  both  theories  upon  request. 

8.  Trial — iNSTartTioNS — EviiffiNCE  to  Support. 

In  a  miner's  action  for  injuries  by  a  falling  rock,  an  Instruc- 
tion upon  the  fellow -servant  doctrine  is  erroneous,  where  there 
Is  no  evidence  to  support  it. 
fl.  TaiAL^lHSTBt<-nons— Theobibs  or  Case. 

An  Instruction  wblcb  takes  from  tbe  consideration  of  the 
Jury  defendant's  theory  of  tbe  case  Is  en-oneous. 

10.  Evidence — Weight — CBEDiiiiLiTy  of  Witness. 

If  tbe  jury  believe  from  the  evidence  that  a  witness  has 
wlltully  sworn  falsely  as  to  material  matters,  they  are  at 
liberty  to  disregard  his  entire  testimony,  except  as  corrobo- 
rated by  other  credible  evidence. 

11.  Trial — Instbi-ctions — Xecebsitv   of   Kequests. 

Since  tbe  defense  of  contributory  negligence  may  be  aban- 
doned at  any  time  during  the  trial.  It  Is  not  obligatory  upon 
tbe  court  to  give  Instructions  thei'eon.  In  absence  of  request. 

12.  Trial— I NSTBi/CTioNS— Misleading   Instructions. 

A  requested  Instruction,  wblcb  Is  mlsleadlne.   Is  properly 
refused. 
IS.  Costs — Attendance  of  AVit.nesses — Mileage. 

Under  Jlev.  I^ws,  sec.  &431,  providing  that  no  person  shall 
be  i-equlred  to  attend  as  a  witness  orit  of  the  county  In  which 
be  resides,  nuless  the  distance  be  less  than  30  miles  from  bis 
I'esldence.  the  mileage  of  witnesses  residing  In  another  county 
more  than  .30  nilles  from  the  place  of  trial  cannot  be  taxed 
as  costs. 

14.  Costs — Wit.ness  Fees— Authobitt  to  Tax. 

Witness  fees  may  only  be  taxed  when  expi'essly  allowed 
by  leiclslatlve  enactment 

15.  Costs — Witnesses — Peb  Dteu. 

Although  a  part.v  is  not  entitled  to  tas  initenge  on  account 
of  witnesses  attending  court  out  of  the  county,  he  may  never- 
theless reiH)ver  their  per  dleni  for  the  days  they  were  upon 
the  witness  stand. 
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Argument  for  Appellant 

If!.  Costs— Witnesses — Mileage. 

Wbere  It  doen  not  appear  on  a  motion  to  retax  cost  tbat 
ivltneswee  from  a  forelfrn  state  were  not  served  at  the  state 
line,  their  mileage  may  b«  recovered  from  sueh  line. 

Appeal  from  Second  Judicial  District  Court,  Washoe 
County;  ColeL.  Harwood  and  A.  N.  Salisbwry,  Judges. 

Action  by  Peter  Zelavin  against  the  Tonopah  Belmont 
Development  Company  for  personal  injuries.  From  a 
judgment  for  plaintiff,  defendant  appeals.  Bevened, 
and  new  trial  granted. 

H.  H.  Brown,  J.  H.  Evans,  and  H.  R.  Cooke,  for 
Appellant: 

It  is  clearly  a  case  in  which  the  plaintiff  was  working  in 
a  place  where  his  work  changed  the  character  of  the  place; 
it  was  clearly  his  duty  to  make  the  place  safe  for  himself, 
(White,  Personal  Inj.,  sec  41;  Firdaysonv.  Mining  Co.,  67 
Fed.  507;  Cows.  Coal  Co.  v.  CUty,  38  N.  E.  610,  25  L.  R.  A. 
848-56;  Browne  v.  King.  100  Fed.  561-71;  Andersonv.  Daly 
M.  Co.,  60  Pac.  815;  Allen  v.  Logan,  37  Pac  496. ) 

Damages  cannot  be  recovered  for  increased  injuries 
due  to  unskilful  treatment  by  a  physician  called  by  plain- 
tiff. (13  Cyc.  77;  Harney  v.  Ry.  Co..  165  111.  App.  547; 
Gray  v.  Ry.  Co.,  102  N.  E.  71;  Railway  Co.  v.  Saxby,  68 
L.  R.  A.  164;  Barry  v.  Greenville,  65  S.  E.  1030;  Goss  v. 
Go38,  113  N.  W.  690. ) 

Only  so  much  of  the  testimony  of  a  witness  who  has 
wilfully  and  knowingly  sworn  falsely  on  a  material  point 
in  the  case  as  is  not  corroborated  by  other  witnesses,  or 
by  facts  and  circumstances,  may  be  rejected  by  the  jury. 
(People  V.  Hucks.  53  Cal.  354;  People  v.  Prague.  53  Cal.  491. ) 

If  the  negligence  of  an  employee  be  gross  and  that  of 
the  employer  slight  in  comparison,  such  gross  negligence 
shall  bar  recovery.  (Rev.  Laws,  5650-5651;  Lawson  v. 
Halifax,  38  Nev.  138;  Ward  v.  Pittsburg  Silver  Peak,  37 
Nev.  470.) 

Where  an  employee,  knowing  of  a  danger,  continues  at 
work  because  he  does  not  want  to  lose  employment,  he 
establishes  an  assumption  of  risk.  {Lawsonv.  Amer.  Axe 
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Co.,  83  Am.  St  Rep.  267;  Smthem  Ry.  Co.  v.  Mwyre,  31 
Pac.  138;  Leary  V.  Boston  Co.,  52  Am.  St  Rep.  733;  AfcAt- 
8071  Ry.  Co.  V.  Schroeder,  27  Pac.  963;  Reed  v.  Stockmeyer. 
74  Fed.  186.) 

The  court  erred  in  refusing  to  retax  costs.  (Rev.  Laws, 
5431;  Butcher  v.Vaca  Co.,  56  Cal.  598;  Naylorv.  Adams, 
114  Pac.  997;  Carr  v.  Stem,  120  Pac.  35.) 

Dixon  &  Miller,  for  Respondent: 

The  court  properly  refused  to  permit  a  question  as  to 
the  name  of  the  person  from  whom  plaintiff  testified  he 
borrowed  $500.  It  had  no  bearinK  upon  the  question  as  to 
whether  he  did  or  did  not  work  subsequent  to  the  injury, 
or  whether  he  was  incapacitated  from  working.  The 
question  was  asked  upon  cross-examination  as  to  matter 
brought  out  upon  cross-examination,  and  therefore  was 
not  proper.  Cross-examination  must  be  confined  to 
matters  brought  out  on  direct  examination.  (40  Cyc. 
2501,  2512,  2484;  Co(man  v.  Lowenthal,  61  Pac.  940; 
Parkin  v.  Grayson-Owen  Co.,  106  Pac.  210;  Clukey  v. 
Seattle  Electric  Co.,  67  Pac.  379;  17  Am.  &  Eng.  Ann. 
Cas.  4-9. ) 

No  matter  how  experienced  the  employee  may  be,  he 
never  assumes  more  than  the  ordinary  risks  incident  to 
his  employment;  and  it  clearly  appears  from  the  evi- 
dence that  the  dangerous  condition  of  the  rock  which 
fell  and  caused  the  injury  was  not  apparent  to  plaintiff, 
or  that  he  had  any  realization  of  danger.  (  WiUiams  v. 
Sleepy  HoUow  M.  Co..  11  Am.  &  Eng.  Ann.  Cas.  111.) 

An  employee  does  not,  in  any  case,  assume  the  risk  of 
the  master's  negligence.  (Choctaw-OJdahoma  &  G.  Ry. 
Co.  V.  Jones,  7  Am,  &  Eng.  Ann,  Cas.  431.) 

The  burden  of  proof  is  upon  the  defendant  to  show 
contributory  negligence.  (St.  L.  I.  M.  &  S.  Ry.  Co.  v. 
Jackson,  8  Am.  &  Eng.  Ann.  Cas.  328;  Lii\fortk  v.  S.  F. 
Gas  &  E.  Co.,  19  Am.  &  Eng.  Ann.  Cas.  1230.) 

The  servant  has  the  right  to  assume  in  the  flrst 
instance  that  the  place  is  safe,  and  it  is  for  the  defen- 
dant to  show  either  knowledge  or  excusable  ignorance. 
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(CalUnvay  v.  Agar  Packing  Co.,  104  N.  W.  720;  17  L.  R. 
A.  n.  8.76-85.) 

On  all  questions  involved  concerning  instructions,  it  is 
contended  that:  "It  is  the  duty  of  the  master  to  provide 
a  safe  place  to  work,  and  to  give  warning  as  to  all  dan- 
gers not  obvious.  This  applies  not  only  to  appliances 
which  the  master  had  knowledge  of,  but  also  to  such 
defects  as  he  could  have  by  exercising  reasonable  care." 
{Ago  V.  Harback,  117  N.  W.  671;  St.  Lmtis  Ry.  Co.  v. 
Birch,  89  Ark.  424,  28  L.  R.  A.  n.  s.  1250;  Marks  v. 
Harriett  Cotton  Mills,  3  Am.  &  Eng.  Ann.  Cas.  812.) 

It  is  the  duty  of  defendant  to  prove  by  a  preponderance 
of  evidence  that  plaintiff  knew  and  appreciated  the  peril 
to  which  he  was  exposed.  (Curkovitch  v.  Thistle  Coal 
Co.,  121  N.  W.  1036.)  A  risk  which  is  unknown  to 
employees  is  not  assumed.  (Long  v.  Johnson,- 134  Iowa, 
336.)  The  burden  of  showing  the  assumption  of  risk 
rests  with  the  employer,  (MaHin  v.  Ediaon  Light  Co., 
131  Iowa,  263.)  Plaintiff  does  not  assume  what  he  does 
not  know  about  {CaUoway  v.  Agar  P.  Co.,  129  Iowa,  1; 
Mace  V.  Boedker,  127  Iowa,  721.)  It  is  the  duty  of  the 
master  to  make  proper  inspection  of  place  of  work  and 
to  repair  any  defects.  {Delaney  v.  F.  G.  etc.,  SS  N.  E. 
773;  LaBatt,  Master  and  Servant,  sec.  28;  Hogarth  v. 
Pacasaet  Man.  Co.,  45  N.  E.  629;  Lawton  v.  Ogle^e  Coal 
Co.,  154  111.  App.  368.) 

A  witness  is  bound  to  obey  a  subpena  directed  to  him, 
no  matter  by  what  means  it  comes  into  his  hands. 
{Chicago  A.  R.  Co.  v.  Dunning,  18  111.  494.)  A  witness 
does  not  lose  his  right  to  mileage  and  per  diem  by  not 
insisting  on  prepayment.  ( Young  v.  M.  Ins.  Co..  29  Fed. 
273.)  A  person  who  accepts  service  of  a  subpena  is 
entitled  to  fees  for  attendance.  {McHoney  v.  Kervnn, 
56  Mo.  App.  459.)  The  court  may  allow  fees  to  a  wit- 
ness who  attends  simply  on  request  {Commonwealth  v. 
Smith,  4  Pa.  Co.  Cy.  R.  321;  U.  S.  v.  Williams,  Fed.  Cas. 
No.  16709;  Eastman  v.  Sherry,  37  Fed.  844;  Pijison  v. 
Atch.  T.  &S.  F.  Co.,  54  Fed.  464;  Burrmv  v.  Kansas  City 
R.  Co.,  54  Fed.  278;  LaGroese  v.  Curran,  10  Phila.  140.) 
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By  the  Court,  Coleman,  J. : 

On  July  21,  1913,  the  defendant,  being:  desirous  of 
enlarginE?  a  station  on  the  1300-foot  level  of  its  mine  at 
Tonopah,  sent  the  plaintiff,  an  experienced  machine  man, 
to  the  place,  with  instructions  to  do  certain  work.  He 
drilled  all  of  that  day,  and  just  before  going:  off  shift  fired 
the  holes.  The  next  day  he  was  set  to  work  25  or  30  feet 
from  where  he  had  worked  on  the  21at,  and  after  drilling 
one  hole  and  about  a  couple  of  inches  of  another  a  rock 
slid  down  and  injured  him.  He  was  taken  to  the  surface, 
where  he  received  "first-aid  treatment"  from  a  doctor 
who,  he  alleges,  rendered  the  services  at  the  request  of 
the  defendant.  Plaintiff  protested  against  this  doctor 
treating  him,  but  finally  submitted,  aft«r  which  he  left 
the  mine.  The  next  day  he  employed  another  doctor, 
who  then  discovered  that  the  arm  was  infected. 

Plaintiff  brought  suit  in  the  Second  judicial  district 
court,  in  and  for  Washoe  County,  to  recover  damages  for 
his  alleged  injuries.  The  complaint  stated  two  causes  of 
action;  the  first  being  for  injuries  received  in  the  mine 
for  alleged  negligence  of  defendant  for  failure  to  provide 
a  reasonably  safe  place  in  which  to  work,  and  the  second 
for  alleged  negligence  in  furnishing  plaintiff  an  unskilled 
and  negligent  doctor  to  give  him  "first-aid  treatment." 
The  answer  denied  all  the  allegations  of  negligence,  and 
pleaded  assumed  risk  and  contributory  negligence  on  the 
part  of  plaintiff,  to  which  there  was  a  reply.  There  was 
a  trial  before  a  jury,  which  brought  in  a  verdict  for  the 
plaintiff.  Judgment  was  rendered  on  the  verdict,  and 
defendant  appeals. 

1.  It  is  contended  that  the  trial  court  erred  in  sus- 
taining an  objection  to  a  question  as  to  the  names  of 
the  persons  from  whom  plaintiff  testified  he  had  bor- 
rowed $500.  It  was  plaintiff's  contention  at  the  trial 
that  he  had  been  unable  to  work  since  he  was  injured, 
and  that  he  borrowed  this  sum  to  live  upon.  His  ina- 
bility to  work  was  urged  as  a  proper  matter  for  the 
consideration  of  the  jury  in  fixing  damages,  and  as  the 
testimony  was  material  on  that  point  the  defendant  was 
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entitled  to  know  the  names  of  the  persons  of  whom 
plaintiff  claimed  to  have  borrowed  the  money;  for,  if  it 
could  have  been  shown  that  he  did  not  in  fact  borrow 
the  money,  it  would  have  tended  to  discredit  his  testi- 
mony to  the  effect  that  he  had  been  unable  to  work. 
The  objection  should  not  have  been  sustained. 

3.  The  court  did  not  err  in  sustaining  plaintiff's  objec- 
tion to  Defendant's  Exhibit  3,  which  was  a  set  of  rules 
promulgated  and  posted  at  the  mine,  several  months 
after  the  injury,  by  the  state  mining  inspector.  The 
mere  fact  that  these  rules  were  similar,  to  ones  posted 
by  defendant  did  not  justify  their  admission,  to  show  the 
reasonableness  of  the  rules  posted  by  defendant.  The 
defendant's  theory  is  that  it  had  a  right  to  call  the  min- 
ing inspector  to  testify,  and  consequently  should  have 
been  permitted  to  introduce  the  rules  which  he  had  pro- 
mulgated. Unquestionably  defendant  had  the  right  to 
call  the  mining  inspector  as  a  witneBs;  but  in  that  event 
plaintiff  would  have  had  a  right  to  cross-examine  him  as 
to  his  experience  and  knowledge  of  mining,  which  could 
not  have  been  done  if  the  exhibit  had  been  admitted. 

3.  Plaintiff's  second  cause  of  action,  which  was  based 
upon  the  alleged  negligence  of  the  doctor  in  giving 
the  "first-aid  treatment,"  was  voluntarily  dismissed  by 
plaintiff;  but,  notwithstanding  the  dismissal,  the  court, 
at  plaintiff's  request  and  over  defendant's  objection, 
instructed  the  jury  that,  if  it  found  that  plaintiff  was 
injured  through  the  negligence  of  the  defendant,  the 
defendant  was  not  relieved  of  liability  because  of  the 
fact  that  the  injuries  had  been  increased  through  the  neg- 
ligence of  the  doctor  who  gave  the  "first-aid  treatment" 
While  the  rule  of  taw  declared  by  the  instruction  is  cor- 
rect, we  think  that  in  view  of  all  the  circumstances  the 
instruction  may  have  misted  the  jury,  and  it  should  not 
have  been  given.  With  the  second  cause  of  action  out  of 
tiie  case,  it  would  have  been  simple  enough  to  instruct 
liie  jury  that,  if  plaintiff  was  injured  through  the  neg- 
ligence of  the  defendant,  plaintiff  was  entitled  to  recover 
damages  actually  sustuned  by  reason  of  the  defendant's 
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negliRence.  Had  plaintiff  been  injured  by  a  runaway 
team  while  being  taken  to  the  hospital,  through  no  fault 
of  defendant,  it  would  not  have  been  necessary  for  the 
court  in  its  instructions  to  allude  to  the  injury  received 
by  plaintiff  while  on  his  way  to  the  hospital,  and  to  have 
done  BO  would  have  been  error.  Yet  the  two  cases  are 
similar,  except  that  the  one  in  question  in  the  case  at  bar 
is  likely  to  have  been  more  prejudicial  than  an  instruction 
in  the  supposed  case  could  possibly  be. 

4.  In  seeking  to  reverse  this  case,  while  the  appellant 
concedes  that  it  is  a  general  rule  that  a  master  must 
furnish  his  servant  a  reasonably  safe  place  in  which  to 
work,  considering  the  nature  of  the  work  to  be  done,  it 
is  contended  that  the  work  which  plaintiff  was  employed 
in  doing  changed  the  character  of  the  place  of  work  as 
the  work  progressed,  and  consequently  plaintiff  must  be 
held  to  have  assumed  the  risk.  It  is  unquestionably  the 
rule  that  where  a  servant  is  employed  in  performing 
labor  which  necessarily  changes  the  character  of  the 
place  for  safety  where  the  work  is  being  done  as  the 
work  progresses,  and  consequently  is  likely  to  become 
dangerous  at  any  moment,  he  assumes  the  risk.  (1 
Bailey  on  Per,  Injury,  2d  ed.  p.  230;  FiiUayson  v.  Mining 
Co.,  67  Fed.  507,  14  C.  C.  A.  492;  HoUand  v.  Durham  C. 
&  a  Co.,  131  Ga.  715,  63  S.  E.  290;  Heald  v.  Wallace,  109 
Tenn.  346,  71  S.  W.  80;  CuUy  v.  N.  P.  Ry.  Co.,  35  Wash. 
241,  77  Pac.  a)2;  CaUan  v.  Bull,  113  Cal.  593,  45  Pac 
1021;  Cim.  Coal  Co.  v.  Clay,  51  Ohio  St.  542,  38  N.  E.  610, 
25  L.  R  A.  856;  White  on  Per.  Inj.  in  Mines,  sec.  41; 
Brtrume  v.  King,  100  Fed.  561,  40  C.  C.  A.  545;  Moon 
Ancfwr  M.  Co.  v.  Hopkitut.  Ill  Fed.  298,  49  C.  C.  A.  347; 
Kentucky  Block  Coal  Co.  v.  Nance,  165  Fed.  46,  91  C.  C. 
A.  82.) 

5.  While  we  agree  with  appellant  as  to  the  correctness 
of  the  rule  invoked,  yet  if  the  rock  which  injured  plaintiff 
was  loose  and  dangerous  when  he  went  to  the  station  on 
July  21  to  go  to  work,  and  was  not  in  fact  loosened  by 
the  very  work  which  the  plaintiff  was  doing,  plaintiff 
would,  beyond  doubt,  be  entitled  to  recover.  Plaintiff 
testified  that  the  shots  which  he  put  in  on  July  21  were  not 
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loaded  heavily  enough  to  loosen  the  rock  ten  feet  away. 
The  question  is:  Was  the  rock  which  slid  down  and  injured 
the  plaintiff  loose  and  dangerous  before  he  went  to  the 
station  to  work,  or  did  he  make  it  loose  and  dangerous  by 
the  work  which  he  did?  If  it  was  the  former,  the  defen- 
dant is  liable;  if  the  latter,  the  plaintiff  cannot  recover. 
Under  the  evidence  in  the  case  it  is  not  a  question  of  law 
for  the  court  to  determine,  but  one  of  fact  for  the  jury. 
{MiUer  v.  Bidlion^Beck,  18  Utah,  358, 55  Pac.  59;  Schlacker 
V.  Mining  Co..  89  Mich.  253.  50  N.  W.  839;  Railway  Co.  v. 
Staut,  17  Wall.  657.  21  L.  Ed.  746;  Jones  v.  Railway  Co., 
128  U.  S.  443, 9  Sup.  Ct  118,  32  L.  Ed.  478;  Grand  Trunk 
Ry.  Co.  V.  Ives,  144  U.  S.  409,  12  Sup.  Ct.  679.  36  L.  Ed. 
485;  lU.  Cent.  Railway  Co.  v.  Foley,  53  Fed.  459.  3  C.  C.  A. 
589;  Halnshaw  v.  Standard,  131  Cal.  430,  63  Pac  728.) 

While  plaintiff's  instruction  No.  1  may  be  a  correct 
statement  of  the  law,  it  is  so  worded  that  it  might  have 
been  confusing  to  the  jury.  In  the  rush  incident  to  a  jury 
trial  the  court  is  prone  to  accept  instructions  prepared  by 
attorneys  when  they  are  substantially  correct.  The  matter 
covered  by  this  instruction  should  have  been  stated  in  such 
a  way  as  to  leave  no  doubt  as  to  its  effect  upon  the  jury. 

6.  The  mere  fact  that  plaintiff's  instruction  No.  3  did 
not  cover  the  alleged  contributory  negligence  of  plaintiff 
is  not  error.  If  defendant  desired  an  instruction  on  that 
point,  it  should  have  requested  it,  and,  if  proper,  a  refusal 
to  give  it  would  have  been  prejudicial  error, 

7.  The  court  did  not  err  in  its  instruction  No,  5.  While 
it  was  the  duty  of  the  court  to  have  instructed  more  fully 
upon  the  request  of  the  defendant,  the  instruction  was 
correct  in  stating  that  it  was  defendant's  duty  to  provide 
a  reasonably  safe  place  for  the  plaintiff  to  work  in.  The 
plaintiff  proceeded  upon  one  theory  and  the  defendant 
upon  another.  Under  such  circumstances  the  court 
should  give  instructions  applicable  to  both  theories,  upon 
request;  but  it  is  certainly  not  incumbent  upon  the  plain- 
tiff to  request  instructions  applicable  to  defendant's 
theory,  and,  while  the  (x>urt  may  of  its  own  motion  give 
instructions,  its  failure  to  do  so  is  not  error. 

Instruction  No.  8  is  not  subject  to  the  objection  made. 
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Of  course,  it  is  erroneous,  should  we  accept  defendant's 
theory  as  being  established  by  the  evidence;  but,  since 
the  jury  might  have  found  the  facts  to  be  as  contended 
by  plaintiff,  it  was  certainly  proper. 

8.  We  think  instruction  No.  10  should  not  have  been 
given.  It  undertakes  to  instruct  as  to  the  fellow-servant 
doctrine.  There  is  no  evidence  in  the  case  upon  which 
to  base  such  an  instruction.  If  it  were  shown  that  a 
fellow  servant  had  made  the  station  and  left  it  in  a 
dangerous  condition,  and  because  thereof  plaintiff  was 
injured,  the  instruction  would  be  applicable;  but  there  is 
no  such  evidence.  So  far  as  appears  from  the  evidence, 
the  station  was  made  long  prior  to  the  time  when  plaintiff 
went  to  work  in  the  mine. 

9.  We  think  instruction  No.  11  was  erroneous.  While 
it  is  true  that  it  was  the  duty  of  defendant  to  furnish 
plaintiff  with  a  reasonably  safe  place  in  which  to  work, 
having  due  regard  for  the  nature  and  character  of  the 
work,  the  instruction  practically  takes  from  the  consid- 
eration of  the  jury  defendant's  theory  of  the  case,  which 
it  should  not  have  done.  It  should  simply  have  stated 
the  law  as  applicable  to  the  case  from  the  theories  of 
both  sides,  and  let  the  jury  find  the  facts  and  apply  the 
law  as  given  in  the  instructions  to  the  facts  as  found. 

In  the  opinion  of  this  court,  instruction  No.  13  should 
not  have  been  given.  The  evidence  does  not  show  that 
the  timbering  was  done  in  the  manner  in  which  it  was 
for  the  purpose  of  saving  money.  While  it  may  have 
been  economical  to  put  in  the  timbers  in  the  manner  in 
which  they  were,  testimony  to  that  effect  is  very  far 
from  saying  that  they  were  put  in  as  they  were  because 
it  was  cheaper  to  do  it  in  that  manner.  There  was  no 
evidence  upon  which  to  base  the  instruction. 

10.  Appellant  complains  of  instruction  No.  14,  relative 
to  the  wilful  giving  by  a  witness  of  false  testimony.  In 
view  of  the  fact  that  the  case  must  be  reversed,  all  we 
need  to  say  is  that  this  court,  in  State  v.  Bums,  27  Nev.  on 
page  293, 74  Pac.  on  page  984,  approved  of  the  following 
instruction: 
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"You  are  further  instructed  that,  if  the  jury  believe 
from  the  evidence  that  any  witness  has  wilfully  sworn 
falsely  on  this  trial  as  to  any  matter  or  thing  material  to 
the  issues  in  this  case,  then  the  jury  are  at  liberty  to 
disregard  his  entire  testimony,  except  in  so  far  as  it  has 
been  corroborated  by  other  credible  evidence,  or  by  facts 
or  circumstances  proved  on  the  trial. " 

We  recommend  it  as  one  safe  to  follow.  See  W'Uluims 
V.  State,  9  Okl.  Cr.  206, 131  Pac.  183. 

11.  Instruction  No.  26  was  taken  from  section  5651, 
Revised  Laws,  and  is  correct,  so  far  as  it  goes.  Contrib- 
utory negligence,  as  we  have  said,  is  an  affirmative 
defense,  and  if  pleaded  may  be  abandoned  at  any  time. 
If  the  defendant  did  not  see  fit  to  ask  for  any  instruction 
on  contributory  negligence,  it  was  not  obligatory  upon 
the  court  to  give  it  upon  its  own  motion. 

Appellant  urges  that  the  court  erred  in  not  giving  its 
requested  instruction  No.  2.  This  requested  instruction 
is  based  upon  the  theory  that  plaintiff  was  engaged  in 
making  a  dangerous  place  safe.  There  is  nothing  in  the 
evidence  to  justify  such  an  instruction. 

Defendant's  requested  instruction  No.  5  was  properly 
refused,  for  the  reason  that  there  was  no  evidence  upon 
which  to  base  it. 

12.  The  court  did  not  err  in  declining  to  give  defendant's 
requested  instruction  No.  4.  The  instruction  was  mis- 
lesuling.  There  was  no  evidence  tending  to  show  that 
the  plaintiff  was  employed  in  making  a  known  dangerous 
place  safe.  This  requested  instruction  is  substantially 
the  same  as  requested  instruction  No.  2. 

13.  Plaintiff  filed  a  cost  bill,  and  defendant  made  a 
motion  to  retax  costs.  Two  items  of  the  cost  bill  were 
for  mileage  and  per  diem  of  witnesses  subpenaed  in 
Tonopah,  Nye  County,  Nevada,  244  miles  from  Reno, 
where  the  case  was  tried.  The  lower  court  refused  to 
retax  the  cost  on  these  two  items.  Defendant  contends 
that,  since  section  5431,  Revised  Laws,  provides  that  "  no 
person  shall  be  required  to  attend  as  a  witness  before 
any  court,  judge,  justice,  referee,  or  other  officer,  out  of 
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the  county  in  which  he  resides,  unless  the  distance  be 
less  than  thirty  miles  from  his  place  of  residence  to  the 
county  of  trial,"  the  witnesses  were  not  "required"  to 
attend  upon  the  trial,  since  they  resided  in  another 
county  and  more  than  thirty  miles  distant,  and  could 
not  be  punished  for  contempt  for  refusal  to  obey  the 
subpena,  and  therefore  plaintiff  was  not  entitled  to  these 
items  as  a  part  of  his  costs. 

14.  Witness  fees  were  not  paid  at  common  law  (40  Cyc. 
2181 ;  Meagher  v.  Van  Zandt.  18  Nev.  230,  2  Pac.  57) ;  con- 
sequently witness  fees  can  be  taxed  only  when  expressly 
allowed  by  legislative  enactment  It  was  also  said  in 
the  Mea(rher  case,  supra/'that  such  fees  are  limited  to 
witnesses  who  have  been  required  to  attend."  And  it 
was  also  held  in  the  case  mentioned  that  one  was 
"required"  to  attend  as  a  witness  only  when  service  of 
subpena  was  made  upon  him.  Under  the  interpretation 
of  the  word  "required"  in  that  case,  it  would  seem  that 
the  witnesses  were  not  required  to  attend  from  Tonopah, 
and  consequently  these  two  items  should  have  been  dis- 
allowed. While  Chief  Justice  Hawley  filed  a  dissentin^r 
opinion  in  the  Meagher  esse,  there  are  numerous  author- 
ities sustaining  the  position  of  the  court,  among  which 
are:  Thompson  v.  Hodges,  10  N.  C.  318;  Clark  v.  Linsser,  1 
Bailey  (S.  C.)  187;  Hopkins  v.  Waterhonse,  2Yerg.{Tenn.) 
230;  Sapp  v.  King,  66  Tex.  570,  1  S.  W.  466;  Saivyer 
V.  Avltman  &  T.  Co.,  5  Biss.  165  Fed.  Cas.  No.  12379; 
Goodwin  V.  Smith,  68  Ind.  301;  Fuller  Buggy  Co.  v. 
Waldron,  49  Misc.  Rep.  278,  97  N.  Y.  Supp.  730;  Haines 
V.  McLaughlin,  29  Fed.  70, 12  Sawy.  126;  LdllienfJtal  v.So. 
Cal.  R.  CoAC.  C.)  61  Fed.  622;  Woodruff  v.  Barney,  Fed. 
Cas.  No.  17986;  Fisher  v.  Burlington,  104  Iowa,  588,  73 
N.  W.  1070;  Mylius  v.  St.  Louis  Ry.  Co.,  31  Kan.  232,  1 
Pac.  619;  Butcherv.  Vaca  Co.,  56  Cal.  598,  599;  Naylor  v. 
Adams,  15 Cal.  App.  353, 114  Pac.  997,  998;  Carrv.  Stem, 
17  Cal.  App.  397, 120  Pac  36-40. 

15.  While  we  are  of  the  opinion  that  respondent  is  not 
entitled  to  recover  mileage  on  account  of  the  two  witnesses 
who  attended  from  Tonopah,  we  are  of  the  opinion  that  he 
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should  recover  their  per  diem  for  the  days  they  were  upon 
the  witness  stand. 

16.  Two  items  in  the  cost  bill  are  for  witnesses  who 
came  from  California.  It  is  true  that  their  mileage  is 
taxed  only  for  the  distance  from  the  state  line.  No  sub- 
pena  could  have  compelled  them  to  come  from  California; 
but,  since  it  was  not  shown  on  the  hearing  of  the  motion 
to  retax  costs  that  they  were  not  served  at  the  state  line, 
we  will  not  disturb  these  items. 

The  case  of  State  v.  Gayhart,  26  Nev.  278,  68  Pac  113, 
is  not  in  point  on  the  motion  to  retax.  The  point  decided 
in  that  case  was  that  an  acceptance  of  service  of  subpena 
was  of  the  same  legal  effect  as  service  by  an  officer. 

It  appearing  that  prejudicial  error  was  committed  by 
the  trial  court,  it  is  ordered  that  the  case  be  reversed,  and 
a  new  trial  granted. 

Per  Curiam: 

Petition  for  rehearing  denied. 
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[No.  2162] 

J.    H.    DALY,    Appellant,    v.   LAHONTAN    MINES 
COMPANY  (a  Corporation),  Et  Al.,  Respondents. 

[131  Pac.  514;    158  Pac.  2851 

1.  Appeal  and  Enaoii^ Appeal  on  Judument  Roll — Btatlte. 

By  direct  piiivlsinn  of  Rev.  T^ws.  sec.  5338,  a  party  may 
ap|)eal  ou  the  Judgment  roll  alone. 

2.  J C MOMENT Ck>I,LATEItAL    ATTACK^ — J UUIB DICTION. 

A  collateral  attack  upon  a  Judgment  Is  only  permissible 
when  the  judgment  Is  void  for  want  of  Jurisdiction,  and  not 
if  the  court  merely  erra  In  some  ruling. 

3.  Corporations  —  Foreign  Cogfobations  —  Service  of  Process  — 

Statutes — "Agent  or  Other  Head" — "Aobnt." 

Comp.  Laws.  3124,  provides  that  service  of  proceas  against 
II  foi'eign  corporation  doing  business  within  the  state  may  be 
nmde  i>u  nn  agent,  cashier,  secretary,  president,  or  other  bead 
Thereof.  Section  809  provides  that  every  foreign  corporation 
doing  business  In  the  state  shall  appoint  an  agent  upon  whom 
all  legal  process  may  also  be  served.  In  an  action  to  enforce 
II  mechanic's  lieu  against  a  foreign  corporation,  service  was 
made  on  its  manager,  who  had  not  been  appointed  its  agent 
therefor.  Held,  that  such  service  was  valid  under  section 
3124.  wblch  was  In  forcre  ut  the  passage  of  section  SIM,  since 
the  manager  of  a  corporation  is  such  an  agent  or  "other  head" 
•if  a  company  as  is  contemplated  by  the  statute ;  an  "agent" 
being  one  who  bas  authority  to  act  for  another. 

4.  QuiETiNO  Title— Basis  of  Action — Title. 

Plaintiff,  not  claimiug  any  title  to  realty,  but  seeking  a 
decree  dire<rtlng  that  a  sheriff  convey  to  him  real  property 
sold  under  a  Judgment,  the  plaintiff  being  the  purchaser's 
sui'i-essor,  cannot  maintain  an  action  to  quiet  title,  which  Is 
leased  on  the  presumption  that  plaintiff  has  title. 

5.  Mkchanicb"  LiENji — Right  of  KEnEMPTioN  fbom   .Tudoment. 

Two  Judgments  were  entered  against  a  corporation  in  sepa- 
rate mechanic's  lien  actions,  and  the  property  sold  under  each 
Judgment.  The  successor  of  the  purchaser  under  the  second 
Judgment  lost  bis  right  to  the  property  as  a  redemptloner, 
when  he  failed  to  redeem  from  the  flrst  Judgment  within  the 
sCatntoiy  time,  and  before  the  Issuance  of  the  sberlfTs  deed 
to  the  purchaser  thereunder. 

6.  Mechanics'  IjI ess— Priority — Waiver. 

Itevised  I>a\vs,  sec.  2223,  provides  that,  wherever  ll^is  are 
asserted  against  any  property,  the  court  in  the  Judgment  must 
i1e<r1ai-e  their  rani:,  placinj;  liens  for  labor  first.  Section  222T 
(U'ovideti  that,  at  tlie  time  of  Qling  the  complaint  and  Issuing 
the  summons  In  n  lien  action,  the  plaintiff  shall  notify  all  per- 
sons claiming  Hens  ou  the  premises  to  exhibit  proof  of  their 
liens  to  the  court.  A  mechanic's  lienor  for  labor  failed  to 
exhibit  bis  Den  in  a  prior  Hen  suit.    Held  that,  so  far  as  the 
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pliiiiitllTs  lu  fluch  eult  and  those  who  did  e^ililblt  their  Hens 
were  cuueerned.  be  had  waived  bin  right  under  the  xtiitiite  to 
lirlorltf  HH  n  labor  lienor. 

OX  REHEARING 

.  EfjriTV — Maxiub — Application. 

Though  equity  considers  that  done  wbk'b  should  have  been 
ilone.  It  does  not  follow  that  an  equitable  right  once  existing 
will  always  exist ;  but.  to  avail  oneself  of  such  right,  It  must 
be  asserted  In  apt  time  and  diligently  prosecuted. 

I.  MfjCiianics'  Liens — Constbuctiok  of  Statute. 

While  the  meehanics'  Hen  law  should  be  liberally  coDBtnied. 
It  Is  n  creature  of  statute ;  and,  to  enable  one  to  acquire  and 
enforc-e  a  right  imder  It.  there  must  be  a  substantial  coiupll- 
auce  with  the  statute. 

I.  (.'oxTiNrANcE — Bnfobceuent  OF  Mei'Uanics'  Lien. 

Under  Hev.  Laws.  itec.  2227,  providing  that,  at  the  time  of 
Hllng  the  <'omplalnt  nud  l^ulug  tbe  summons  In  n  lien  action, 
the  plaintiff  shall  notify  nil  persons  claiming  liens  to  exhibit 
proof,  and  that  ail  iienD  not  exhibited  shall  be  deemed  to  t)e 
wnlved  in  favor  of  those  exhibited,  where  lien  claimiints  sued 
to  enforce  their  lien,  and  nave  proper  notice  to  other  claimants 
to  exhibit  their  liens,  and  other  claimants,  who  had  an  oppor- 
tunity to  exhibit  their  Hens  and  had  elected  to  Institute  an 
lndei>eudent  suit,  appeared  by  attorney  and  stated  that  the 
other  suit  was  pending  for  the  foreclosure  of  tbeir  llena.  and 
that  at  the  proper  time  they  would  appear  and  Join  In  the 
forei-ioBure.  the  court  very  properly  refused  the  claimants'  con- 
tinuance. 

.   JL'IKIME.N'T (toLLATERAL    ATTACK ERHOH    IN    JUBISIUCTIO.N. 

Where  the  c(mrt  had  Jurisdiction  both  over  the  auhject- 
matter  and  tbe  defendant  in  a  mechanic's  ilen  suit.  Ita  failure 
to  eater  an  order  consolldatlnR  with  the  suit  a  subsequent  suit 
u;^inst  the  same  defendant  was  merely  an  error  in  the  exer- 
cise of  Jurisdiction,  if  It  was  the  duty  of  the  court  so  to  con- 
solidate, which  could  be  asserted  on  appeal  only,  and  not  In 
an  Independent  action. 
>.  Appeal  and  Bkbob — Questions  Reviewable. 

Where  tbe  case  is  before  the  supreme  court  on  appeal  from 
nn  order  austalnlng  demurrer  to  the  complaint,  the  court  can- 
not look  back  of  the  complaint  to  asi-ertaln  the  facts. 

i.    AlCCRANrCS'     LtENB ENFORCEMENT — CONSOLIDATION     O?     SUtTB 

Statute. 

I.'nder  Rev.  Laws,  sec.  2234.  relating  to  consolidation  of  lien 
clHims.  a  lien  suit  Instituted  by  a  labor  Hen  claimant.  In  which 
others  Joined,  should  have  been  consolidated  with  other  and 
prior  suits  against  the  same  defendant. 
'.  Mechanics'  Liens — Peiobity — Statute. 

By  Rev.  Laws,  sec.  222.S.  labor  llena  are  preferred  claims, 
and  entitled  to  be  paid  out  of  the  proceeds  of  the  sale  of  the 
property  In  advance  of  other  classes  of  lien  claimants. 
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8.  Mechanicb'  Libns — Pbotbcmon  of  Claimants, 

Trial  courts,  la  actions  to  foreclose  lienti.  where  It  appears 
there  are  otber  lien  claimants  and  particularly  tbat  otber 
suits  are  pending  for  ttie  foreclosure  of  qucb  otber  Hens, 
should  endeavor  to  protect  tbe  rights  of  all  claimants  In  one 
Judgment. 

9.  Mechanics'  Liens — Pbotection  of  Claiuantb. 

The  procedure  under  the  mechanics'  lien  statute  should  be 
liberal  to  the  end  of  protecting  the  rights  of  all  lien  claimants. 
■  10.  Mechanics'  Liens — Foheclobube — Consolidation  of  Actions — 
Continuance. 

In  suit  to  foreclose  liens,  tbe  court  of  its  own  motion,  could 
bare  consolidated  all  lien  actions  pendjug,  beard  tbe  proofs 
in  tbe  first  action,  and  granted  reasonable  continuance  for 
bearing  of  proofs  In  the  others. 
11.  Mechanics'  Liens — Waiyeb — Statute. 

Under  Rev.  Laws,  sec.  2227,  providing  that,  at  tbe  time 
of  filing  tbe  complaint  and  Issuing  tbe  suminous  In  a  lien 
action,  tbe  plaintiff  shall  notify  all  persons  claiming  Hens  to 
exhibit  proof,  and  that  all  Hens  not  exhibited  shall  be  deemed 
to  be  waived  In  favor  of  those  exblhlted,  In  an  original  Hen 
suit,  where  no  proofs  were  ofFered  of  liens  involved  In  another 
and  subsequent  Hen  suit,  no  request  made  for  consolldatton 
of  suits,  and  no  appeal  taken  from  the  order  refusing  a  con- 
tinuance to  the  other  Hen  claimants  for  tbe  presentation  of 
proofs,  there  was  a  waiver  in  favor  of  the  Hens  involved  In 
the  orighial  suit 

Appeal  from  the  First  Judicial  District  Court,  Lyon 
County;  Frank  P.  Langan,  Judge. 

Action  by  J.  H.  Daly  against  the  Lahontan  Mines 
Company  and  others.  Judgment  for  defendants,  and 
plaintiff  appeals.    Affirmed. 

J.  H.  Daly  and  John  Lothrop,  for  Appellant: 
The  complaint  is  in  the  nature  of  a  bill  in  equity,  the 
sufficiency  of  which  is  attacked  by  general  demurrer.  If 
any  matter  set  forth  is  proper  for  equitable  relief,  the 
demurrer  should  have  been  overruled.  (16  Cyc.  272.) 
B^juity  will  always  entertain  iuriadiction  of  actions  to 
quiet  title,  because  of  the  fuller  remedy  afforded.  (32 
Cyc.  1305.) 

Under  our  statutes,  the  setting  forth  of  a  mere  general 
claim  to  real  property  against  which  the  defendants  claim 
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adversely  would  state  a  cause  of  action  which  ought  to 
be  determined  by  a  hearing  of  the  facts.  (Rev.  Laws, 
5514.) 

Appellant  has  a  right  in  the  property  as  a.  redemptioner, 
and  is  entitled  to  have  this  right  legally  determined. 
( Whitney  v.  Higgina.  10  Cal.  547;  27  Cyc.  347-350,  362;  36 
L.  R.A.  n.s.  427.) 

Appellant  has  a  superior  right  to  the  property  involved, 
the  statutory  distinction  having  been  fixed  as  between 
liens  for  labor  and  material.     (Rev,  Laws,  2223.) 

Section  2227,  Revised  Laws,  requiring  that  all  existing 
liens  against  property  involved  in  a  lien  action  be  exhib- 
ited to  the  court  at  the  time  of  the  commencement  of  the 
action,  is  unconstitutional.  {Lonkey  v.  Keyes,  21  Nev. 
312;  Scorpion  M.  Co.  v.  Marsano,  10  Nev.  370;  Coacia  v. 
Xyte,  15Nev.  395.) 

Mack  &  Green,  for  Respondents; 

Section  2227,  Revised  Laws,  is  distinct,  clear,  and 
emphatic,  and  measures  precisely  the  rights  of  the 
appellant's  assignors.  {Hunter  v.  Truckee  Lodge,  14 
Nev.  24;  Bloom  on  Mechanics'  Liens,  sec.  627;  Skyrme  v. 
Occidental  M.  &  M.  Co.,  8  Nev.  231;  Mars  v.  McKay,  14 
Cal.  128.) 

All  the  facta  from  which  the  legal  conclusion  must  be 
drawn  appear  in  the  complaint.  The  demurrer  to  the 
sufficiency  of  the  complaint  was  properly  sustained. 

By  the  Court,  Coleman,  J. : 

This  is  an  appeal  from  a  judgment  for  costs  in  favor 
of  defendants,  respondents  herein,  following  an  order 
sustaining  a  general  demurrer  to  appellant's  complaint. 

The  complaint  alleges  that  during  the  year  1910  the 
Ramsey  Comstock  Mining  Company,  a  foreign  corpora- 
tion, was  engaged  in  mining  in  Lyon  County,  and  became 
indebted  to  numerous  persons.  That  on  November  11, 
1910,  one  John  Topogna  commenced  an  action  in  the 
district  court  of  Lyon  County  to  foreclose  a  mechanic's 
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lien;  that  on  the  same  day  a  similar  suit  was  commenced 
by  one  M.  G.  Gardella,  and  that  the  two  actions  were 
consolidated;  that  on  the  12th  day  of  that  month  a  sum- 
mons was  issued  in  said  consolidated  action  and  placed 
in  the  hands  of  the  sheriff  for  service;  that  his  return 
was  as  follows: 

"I  hereby  certify  that  I  received  the  within  summons 
on  the  12th  day  of  November,  A.  D.  1910.  at  4  o'clock 
p.  m.,  and  duly  served  the  same  by  personally  delivering 
a  true  copy  thereof  attached  to  a  certified  copy  of  the 
complaint  to  A.  H.  Mayne,  manager  of  said  Ramsey 
Comstock  Mining  Company,  in  Lyon  County,  on  the  4th 
day  of  November,  1910,  by  delivering  to  him  a  true  copy 
thereof,  and  by  showing  him  this  original." 

It  also  appears  from  the  complaint  that  notice  was  pub- 
lished, accordingtolaw,  notifying  all  persons  having  liens 
upon  the  property  against  which  said  Topogna  and 
Gardella  liens  were  sought  to  be  foreclosed  to  exhibit 
proof  of  same  before  the  district  court  on  December  17, 
1910,  The  section  of  the  statute  requiring  the  notice  is 
Rev.  Laws,  2227,  and  reads: 

"  *  •  •  And  at  the  time  of  filing  the  complaint  and 
issuing  the  summons  the  plaintiff  shall  cause  a  notice  to 
be  published  at  least  once  a  week,  for  three  successive 
weeks,  in  one  newspaper  published  in  the  county,  and  if 
there  is  no  newspaper  published  in  the  county,  then  in 
such  mode  as  the  court  may  determine,  notifying  all  per- 
sons holdingor  claiming  liens  under  the  provisions  of  this 
act  on  said  premises,  to  be  and  appear  before  said  court 
on  a  day  specified  therein,  and  during  a  regular  term  of 
such  court  and  to  exhibit  then  and  there  the  proof  of  their 
said  liens.  •     •    •  " 

It  also  appears  from  the  complaint  that,  notwithstand- 
ing the  Topogna-Gardella  suit,  and  the  notice  given  in  that 
case  to  lien  claimants,  on  December  1, 1910,  one  William 
Ross  commenced  a  suit  in  the  same  court  against  the 
Ramsey  Comstock  Mining  Company  to  foreclose  certain 
labor  liens,  in  which  case  service  of  summons  was  made 
upon  the  defendant  company  the  same  day,  and  that 
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notice  was  publiahed  according  to  law  (quoted  supra), 
notifying  all  lien  claimants  to  exhibit  their  claims  in  said 
suit  on  or  before  January  5,  1911,  pursuant  to  which  notice 
several  claimants  exhibited  their  claims.  On  January  20, 
1914,  the  defendant  having  failed  to  appear  in  the  consoli- 
dated suitof  Topogna  and  Gardella,  itsdefault  was  entered, 
and  on  that  day  the  court  entered  judgment  in  favor  of 
the  plaintiffs,  and  against  the  defendant,  Ramsey  Com- 
stock  Mining  Company.  In  the  suit  of  Ross  against  the 
Ramsey  Comstock  Mining  Company  the  default  of  the 
company  was  entered  March  8,  1911,  and  on  the  same 
day  judgment  was  entered  by  the  court  in  favor  of  Ross 
and  against  the  company. 

It  is  further  alleged  that  during  the  month  of  February, 
1911,  the  sheriff  of  Lyon  County  sold  the  property  in 
question  under  an  order  of  sale  in  the  case  of  Topofftut  et 
al.  V.  Ramsey  Comstock  Mining  Company,  and  that  the 
plaintiffs  in  the  case  were  the  purchasers,  and  that  the. 
certificate  of  sale  was  assigned  to  the  defendants,  C.  E. 
Mack  and  George  Green,  to  whom  it  ia  alleged  a  sheriff's 
deed  issued  conveying  the  property,  and  that  the  defen- 
dant, the  Lahontan  Mines  Company,  claimed  to  own  the 
property  in  question,  pursuant  to  a  conveyance  from 
Mack  and  Green.  It  is  also  alleged  that  by  virtue  of  an 
order  of  sale  made  by  the  court  in  the  case  of  Ross  v, 
Ramsey  Comstock  Mining  Company,  the  sheriff  of  Lyon 
County,  on  the  18th  day  of  April,  1911,  sold  the  property 
to  William  Ross,  after  having  given  due  and  legal  notice 
of  the  sale,  and  on  said  last-named  day  issued  to  him  a 
certificate  of  sale  for  said  property;  that  on  the  2l3t  day 
of  September,  1911,  said  C.  E.  Mack  and  George  Green 
instituted  an  action  in  the  district  court  of  Lyon  County 
against  D.  P.  Randall,  as  sheriff  of  said  county,  to  restrain 
him  from  issuing  a  sheriff's  deed  to  said  William  Ross  to 
said  property,  pursuant  to  the  certificate  of  sale  last 
mentioned;  and  that  thereafter  judgment  and  decree  was 
entered  in  favor  of  said  Mack  and  Green,  and  against  said 
Randall,  as  such  sheriff,  permanently  enjoining  him  from 
issuing  such  deed.     It  is  further  alleged  that  appellant 
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was,  at  the  time  of  the  commencement  of  this  action,  the 
owner  of  the  certificate  of  sale  which  was  issued  to  said 
Ross,  and  of  all  rights  thereunder.  No  appeal  was  taken 
in  any  of  the  cases  mentioned  herein. 

1.  Respondents,  in  apt  time,  made  a  motion  to  dismiss 
this  appeal  on  two  grounds:  (1)  Because  no  statement  on 
appeal  was  served,  as  provided  by  section  5331,  Revised 
Laws,  and  (2)  because  the  transcript  of  the  record  was 
not  filed  in  this  court  within  the  time  allowed.  Section 
5338,  Revised  Laws,  provides: 

"•  •  •  A  party  may  appeal  upon  the  judgment  roll 
alone,  in  which  case  only  errors  can  be  considered  which 
appear  upon  the  face  of  such  judgment  roll." 

Section  5273,  Revised  Laws,  provides  that  the  judg- 
ment roll  shall  consist  of: 

"1.  •  •  •  2.  •  •  *  The  pleadings,  •  •  *  and 
a  copy  of  any  order  made  on  demurrer,  *  •  •  and  a 
copy  of  the  judgment.  •     •     •  " 

A  judgment  roll,  properly  certified  to,  has  been  filed  in 
this  court,  together  with  a  copy  of  the  notice  of  appeal 
from  the  judgment.  On  the  oral  argument  it  was  stated 
that  appellant  sought  to  appeal  upon  the  judgment  roll 
only,  and  since  there  is  no  contention  that  the  purported 
judgment  roll  is  defective,  and  since  the  statute  expressly 
says  that  an  appeal  may  be  taken  thereupon,  it  follows 
that  the  motion  to  dismiss  the  appeal  must  be  denied. 

Several  grounds  are  urged  why  the  judgment  appealed 
from  should  be  reversed,  the  ones  most  strongly  urged 
being:  (1)  Because  there  was  no  court  in  session  on  the 
17th  day  of  December,  1910,  the  day  fixed  in  the  notice 
in  the  case  of  Topogna  and  GardeUa  v.  Ramsey  Comstock 
Mining  Company  for  other  lien  claimants  to  exhibit  the 
proof  of  their  liens;  (2)  because,  when  the  court  con- 
vened on  January  20,  1911,  it  refused  to  grant  further 
time  to  William  Ross  in  which  to  exhibit  his  lien;  and  (3) 
because  the  judgment  in  the  case  of  Topogna  and  Gar- 
ddla  V.  Ramsey  Comstock  Mining  Company  is  void  for  the 
want  of  jurisdiction,  for  the  reason  that  there  was  no 
proper  service  upon  defendant,  Ramsey  Comstock  Mining 
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Company,  and  that  it  did  not  appear  and  submit  itself  to 
the  jurisdiction  of  the  court 

2.  If  we  have  correctly  stated  the  points  upon  which 
appellant  seeks  to  reverse  the  case,  it  will  be  seen  that 
this  suit  is  a  collateral  attack  upon  the  judgment  in  the 
Topogna-Gardella  case.  We  think  it  is  an  elementary 
rule  that  a  collateral  attack  upon  a  judgment  can  be 
sustained  only  when  a  judgment  is  absolutely  void  for 
want  of  jurisdiction,  and  not  when  the  court  has  erred  in 
some  ruling.   (23  Cyc  1055.) 

The  matters  complained  of  under  points  1  and  2,  above 
stated,  do  not  go  to  the  jurisdiction  of  the  court,  and 
hence  cannot  be  considered  in  this  case. 

3, 4.  The  third  point  is  one  which  goes  to  the  jurisdic- 
tion of  the  court  to  render  the  judgment  in  the  case  of 
Topogna  and  GardeUa  v.  Ramsey  Comstock  Mining  Com- 
pany. In  support  of  appellant's  contention  it  is  urged 
that  the  return  of  the  sheriff  shows  afGrmatively  that 
service  was  made  upon  one  whom  the  law  does  not 
recognize  as  a  person  upon  whom  service  can  be  made 
for  a  foreign  corporation.  The  service  was  made  upon 
"A.  H.  Mayne,  Manager  of  said  Ramsey  Comstock  Mining 
Company."  At  the  time  of  the  service  of  the  summons 
there  were  two  acts  which  provided  for  the  service  of 
summons  on  a  foreign  corporation.  One  was  "An  act  to 
require  foreign  corporations  and  associations  to  name  and 
keep  agents  in  this  state  upon  whom  all  legal  process 
may  be  served,"  approved  February  25, 1889,  being  section 
899,  Cutting's  Compiled  Laws,  which  reads; 

"Every  incorporated  company  or  association  created 
and  existing  under  the  laws  of  any  other  state,  or  terri- 
tory, or  foreign  government,  or  the  government  of  the 
United  States,  owning  property  or  doing  business  in  this 
state,  shall  appoint  and  keep  in  this  state  an  agent  upon 
whom  all  legal  process  may  be  served  for  such  corpora- 
tion or  association.  Such  corporation  shall  file  a  certifi- 
cate, properly  authenticated  by  the  proper  officers  of 
auch  company,  with  the  secretary  of  state,  specifying  the 
full  name  and  residence  of  such  agent,  which  certificate 
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shall  be  renewed  by  such  company  as  often  as  a  change 
may  be  made  in  such  appointment,  or  vacancy  shall 
occur  in  8uch  agency." 

The  other  was  section  29  of  "An  act  to  regulate 
proceedings  in  civil  cases  in  the  courts  of  justice  of  this 
state,  and  to  repeal  all  other  acts  in  relation  thereto," 
approved  March  8,  1869,  being  section  3124,  Cutting's 
Compiled  Laws,  which  reads: 

"•  *  •  Second— If  the  suit  be  against  a  foreign 
corporation  or  a  nonresident  •  *  •  stock  company  or 
association,  doing  business  within  this  state,  to  an  agent, 
cashier,  or  secretary,  president,  or  other  head  thereof." 

We  will  concede,  at  the  very  outset,  that  if  the 
provision  which  we  first  quoted  had  provided  an  exclu- 
sive method  of  making  service  of  summons  against  a 
foreign  corporation,  the  service  of  the  summons  would 
not  have  given  the  court  jurisdiction.  {Kams  v.  State 
Bank  &  T.  Co.,  31  Nev.  170,  101  Pac.  564.)  But  the 
method  therein  provided  was  not  exclusive,  for  it  is 
expressly  provided  in  section  3  of  said  act  that  "This 
act  shall  be  [considered]  as  giving  an  additional  mode  and 
manner  of  serving  process  and  as  not  affecting  the  validity 
of  any  service  of  process  hereafter  made,  which  would  be 
valid  under  any  statute  now  in  force."  (Comp.  Laws, 
sec.  901.) 

Since  every  presumption  is  indulged  in  favor  of  the 
validity  of  a  judgment  of  a  court  of  general  jurisdiction, 
let  us  consider  if  the  complaint  in  this  case  affirmatively 
shows  that  the  court  did  not  have  jurisdiction  in  the  case 
of  Topogna  and  Gardella  v.  Ramsey  Comstock  Mining  Com- 
pany. The  return  of  the  sheriff  shows  that  service  was 
made  by  delivering  a  true  copy  of  the  summons  and  com- 
plaint to  A.  H.  Mayne.  manager  of  the  Ramsey  Comstock 
Mining  Company,  Since  the  statute  said  nothing  about 
service  being  made  on  the  "manager"  of  a  corporation, 
the  question  is:  Was  the  manager  such  an  "agent"  or 
"other  head"  of  the  company  as  contemplated  by  the 
statute?  An  "agent  is  one  who  has  authority  to  act  for 
another."  (1  Words  and  Phrases,  262.)  Surely  one  who  is 
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entrusted  with  the  duty  of  managing  the  business  of  a 
corporation  is  an  agent  of  the  very  highest  order.  We 
are  of  the  opinion  that  the  service  upon  the  manager  of 
the  Ramsey  Comstock  Mining  Company  was  valid  legal 
service,  and  such  as  gave  the  court  jurisdiction  over  the 
defendant  in  the  case. 

b.  It  is  also  contended  that  the  complaint  which  appel- 
lant filed  in  the  district  court  was  sufficient  in  an  action 
to  quiet  title.  We  think  not.  An  action  to  quiet  title  is 
based  upon  the  presumption  that  the  plaintiff  has  title. 
Appellant  does  not  claim  in  his  complaint  to  have  any  title 
whatever,  but  alleges  that  the  sheriff,  defendant  Randall, 
refuses  to  convey  title  to  him,  and  prays  that  a  decree  be 
entered  directing  said  defendant  to  convey  the  property 
to  him.  But  it  is  said  that  if  he  has  no  such  title  as  will 
sustain  an  action  to  quiet  title,  he  has  a  right  to  the  prop- 
erty as  a  redemptioner.  His  right  of  redemption  expired 
when  he  failed  to  redeem  from  the  Topogna-Gardella 
judgment  within  the  time  allowed  by  the  statute  and 
before  the  issuance  of  the  sheriff's  deed. 

6.  It  is  also  contended  that  the  judgment  in  the  Ross 
case,  being  for  labor  (held  under  assignment  by  appellant) , 
is  a  prior  lien  to  the  one  in  the  Topogna-Gardella  case, 
under  the  terms  of  section  2223,  Revised  Laws,  which 
reads: 

"In  every  case  in  which  *  *  *  liens  are  asserted 
against  any  property,  the  court,  in  the  judgment,  must 
declare  the  rank  of  each  lien,  or  class  of  liens,  which  shall 
be  in  the  following  order,  viz;  First — Labor.  Second — 
All  persons  other  than  original  contractors  and  subcon- 
tractors.    •     •    *  " 

It  is  clear  from  this  section  that  it  is  meant  that  in 
each  particular  case  (suit)  the  court  in  the  judgment  (in 
that  suit)  must  declare  the  rank  of  the  lien.  When  Ross 
failed  to  exhibit  his  lien  in  the  Topogna-Gardella  case  he 
waived  his  rights  (sec.  2227,  supra)  so  far  as  Topogna 
and  Gardella  and  those  who  did  exhibit  their  liens  in  that 
case  are  concerned.  {Hunterv.Truckee  Lodge,  lAiJev.  24.) 
See,  also,  Skyrme  v.  Occidental  M.  &  M.  Co,,  8  Nev.  231; 
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Mara  v.  McKay,  14  Cal.  128;  Bloom  on  Mechanics'  Liens, 
sec.  627.) 
For  the  reasons  given,  the  judgment  is  affirmed. 

On  Reheaking 

By  the  Court,  Coleman,  J. : 

1.  Upon  the  argument  on  rehearing  it  was  not  con- 
tended that  we  incorrectly  stated  any  principle  of  law  in 
the  opinion ;  but  it  was  strenuously  urged  that,  in  view  of 
the  fact  that  all  labor  liens  were  originally  on  an  equal 
footing,  nothing  could  have  happened  thereafter  to  give 
the  claimants  in  the  Topogna-Gardella  cases  a  priority 
over  the  other  claimants,  relying  apparently  upon  the 
broad  equitable  rule  that  equity  considers  that  done 
which  ought  to  have  been  done.  But  it  must  be  remem- 
bered that  in  litigation,  as  in  every  pursuit,  there  must 
be  an  orderly  method  of  procedure.  A  man  may  have 
an  equitable  right,  but  there  is  nothing  to  prevent  his 
waiving  it,  and  by  a  certain  course  of  action  being 
estopped  from  asserting  it.  It  does  not  follow  that 
because  an  equitable  right  once  existed  it  will  always 
exist  To  avail  oneself  of  an  equitable  right,  it  must  be 
asserted  in  apt  time  and  diligently  prosecuted.  In  view 
of  appellant's  theory,  the  following  language,  from  10 
R.  C.  L.  262,  ia  of  interest: 

"In  the  preliminary  discussion  relative  to  the  true 
.  nature  of  equity,  emphasis  was  laid  on  its  function  as  a 
corrective  of  proceedings  at  common  law.  But  from  this 
it  must  not  be  supposed  that  equity  exercises  a  species 
of  extraordinary  jurisdiction,  bounded  by  no  certain 
limits  or  rules  save  those  imposed  by  the  individual 
conscience  and  natural  sense  of  justice  of  the  particular 
chancellor  before  whom  a  case  is  being  tried.  Doubt- 
less, in  the  early  history  of  English  equity  jurisprudence, 
there  was  much  to  justify  the  caustic  criticism  of  the 
great  Selden  that 'Equity  in  law  is  the  same  that  the 
spirit  is  in  religion,  what  every  one  pleases  to  make  it. ' 
In  the  infancy  of  courts  of  equity,  before  their  jurisdic- 
tion was  settled,  the  chancellors  themselves  exercising 


^dbyGoo^lc 


Daly  v.  Lahontan  Mines  Co. 


OplDlon  of  tbe  Court — Coleman,  J. 


a  delegated  authority  from  the  crown,  as  the  fountain  of 
administrative  justice,  whose  rights,  prerogatives,  and 
duties  on  the  subject  were  not  well  defined  and  whose 
decrees  were  not  capable  of  being  resisted,  undoubtedly 
acted  on  principles  of  conscience  and  natural  justice 
without  much  restraint  of  any  sort.  Today,  however, 
the  rules  and  maxims  of  a  court  of  chancery  are  as  fixed 
and  certain  as  those  which  govern  inferior  jurisdiction; 
and  a  court  of  equity  has  no  more  right  than  has  a  court 
of  law  to  act  on  its  own  notions  of  what  is  right  in  a 
particular  case,  but  must  be  guided  by  the  established 
rules  and  precedents.  Equity  is  flexible  only  as  to  cir- 
cumstances in  the  modes  of  relief  of  which  its  forma 
render  it  capable;  but  otherwise  the  systems  of  juris- 
prudence in  courts  of  law  and  equity  are  now  equally 
artificial  systems,  founded  on  the  same  principles  of  jus- 
tice and  positive  law,  and  their  office  is  not  to  oppose  but 
each  in  its  turn  to  be  subservient  to  the  other.  The 
discretion  exercisable  by  a  chancellor  will,  therefore,  in 
some  cases  follow  the  law  implicitly,  in  others  assist  it, 
and  advance  the  remedy;  in  others  again,  it  may  relieve 
against  the  abuse,  or  possibly  allay  the  rigor  of  it  But 
in  no  ease  does  it  contradict  or  overturn  the  ground  or 
principles  thereof,  nor  can  a  court  of  equity  create  new 
rights,  not  before  existing  at  law,  and  then  take  juris- 
diction to  pass  on  and  enforce  them  because  the  law 
affords  no  remedy." 

2.  While  the  mechanics'  lien  law  should  be  liberally 
construed,  it  is  purely  a  creature  of  the  statute;  and,  to 
enable  one  to  acquire  and  enforce  a  right  under  it,  there 
must  be  a  substantial  compliance  with  the  statute.  No 
contention  was  made  upon  rehearing  that  the  court  had 
not  acquired  jurisdiction  in  the  Topogna-Gardella  case, 
nor  can  it  be  said  that  the  court  lost  jurisdiction  over  the 
proceedings  so  that  it  could  not  render  the  judgment  that 
was  rendered  in  that  case,  unless  the  action  on  the  part 
of  the  court  in  refusing  to  grant  a  continuance  on  January 
20, 1911,  had  such  effect.    In  the  complaint  it  is  alleged: 

"Plaintiff  further  avers  on  his  information  and  belief 
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that  at  the  said  hour  (January  20, 1911),  and  at  the  time 
said  causes  of  John  Topogna  and  M.  G.  G&rdella  were 
brought  to  be  heard,  on  the  ex  parte  motion  of  said  Mack 
&  Green,  attorneys  for  said  persons,  and  before  the  trial 
of  said  causes  proceeded,  John  Lothrop,  Esq.,  appeared 
as  the  attorney  of  record  of  said  William  Ross  and  said 
W.  J.  Gruss,  and  then  and  there  objected  to  further  pro- 
ceedings being  had  in  said  cause,  until  such  time  as  the 
said  William  Ross  and  said  W.  J.  Gruss  could  appear  and 
join  in  the  foreclosure  of  the  several  liens  of  record  held 
by  them,  and  for  grounds  of  delay  in  the  trial  of  said 
ex  ■parte  action,  the  court  was  informed  by  said  attorney 
that  another  suit  was  then  and  there  pending  for  the 
foreclosure  of  the  several  liens  represented  by  said 
attorney,  and  that  at  the  proper  time  the  said  persons 
would  appear  and  join  in  the  foreclosure  of  the  said  liens, 
against  the  same  property  for  which  foreclosure  was  then 
and  there  requested  by  Mack  &  Green;  that  the  judge  of 
said  court,  to  wit,  the  Honorable  Frank  P.  Langan,  the 
judge  of  said  court,  then  and  there  refused  to  sustain 
said  objection  of  the  said  attorney;  whereupon  the  said 
attorney  asked  and  was  granted  an  exception  to  the 
ruling  of  the  court  in  said  cause,  on  the  grounds  that 
another  suit  was  pending  for  the  same  cause  in  said 
court,  and  that  said  court  had  no  jurisdiction  to  enter  a 
decree  in  said  cause  alone,  and  without  bringing  in  all 
parties  plaintiff  therein," 

3.  What  deduction  must  be  drawn  from  this  allegation? 
Bearing  in  mind  that  Topogna  and  Gardella  had  brought 
their  suit  in  November,  1910,  and  had  given  proper 
notice  to  other  claimants  to  exhibit  their  liens,  and  on 
January  20, 1911,  appeared  for  the  purpose  of  proving  up 
their  claims,  and  that  other  lien  claimants  having  had  an 
opportunity  to  exhibit  their  liens  in  the  suit  pending  and 
having  elected  to  institute  an  independent  suit  appeared 
in  court  by  attorney  and  stated  that  "another  suit  was 
then  and  there  pending  for  the  foreclosure  of  the  several 
liens  represented  by  said  attorney,  and  that  at  the  proper 
time  the  said  persons  would  appear  and  join  in  the  fore- 
closure of  the  said  liens,  •    •    •  "  was  it  the  duty  of  the 
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court  to  do  more  than  it  did  do?  Topogna  and  Gardella, 
and  other  claimants  who  had  exhibited  lien  claims  in 
that  suit,  were  in  court  and  ready  and  anxious  to  make 
proof  of  their  claims,  while  Ross  and  associates  were 
objectinsr  to  the  court  hearing  the  evidence,  and  elected 
not  to  consolidate  their  claims  with  the  other  suit;  basing 
their  election  and  objection  on  the  sole  ground  that  that 
was  not  the  "proper  time"  for  them  to  do  so.  No  fur- 
ther explanation  or  reason  for  their  action  was  given; 
no  time  was  stated  when  it  would  be  "proper  time"  for 
them  to  join;  they  did  not  contend  that  it  was  impossible 
for  them  to  make  their  proof  at  that  time.  They  might 
elect  to  settle  their  claims  out  of  court  and  assert  per- 
petually that  the  proper  time  had  not  arrived.  Certainly 
the  court  would  not  undertake  to  compel  them  to  come 
in  and  offer  testimony  in  support  of  their  claims,  when 
they  clearly  manifested  a  desire  to  adopt  another  course. 
The  statute  (section  2227,  Rev.  Laws,  partly  quoted  in 
the  former  opinion)  had  fixed  the  manner  of  bringing  in 
other  lien  claimants  and  the  time  within  which  they 
should  exhibit  their  claims,  and  also  provided  "  •  *  • 
and  all  liens  not  so  exhibited  shall  be  deemed  to  be  waived 
in  favor  of  those  which  are  so  exhibited."  It  is  evident 
that  the  legislature  had  a  purpose  in  providing  this  sum- 
mary method  of  enabling  lien  claimants  to  become  parties 
to  an  action,  and  for  providing  that  all  who  did  not  exhibit 
their  claims  should  be  deemed  to  have  waived  them,  so 
far  as  the  plaintiff  and  those  who  did  exhibit  their  claims 
were  concerned. 

4.  It  is  not  now  contended  that  service  in  the  Topogna- 
Gardella  case  was  not  a  valid  service.  This  being  true, 
the  court  had  jurisdiction  over  both  the  subject-matter  and 
the  defendant;  and,  even  if  it  was  the  duty  of  the  court 
to  enter  an  order  consolidating  the  Ross  case  with  the 
Topogna-Gardella  case,  its  failure  to  do  so  was  only  an 
error  in  the  exercise  of  jurisdiction,  and  one  which  could 
be  asserted  on  appeal  only,  and  not  in  a  proceeding  of  this 
character. 

5.  Counsel  stated  in  his  argument  that  there  was  no 
court  on  December  17,  1910,  when   the  notice  in  the 
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Topogna-Gardella  case  directed  other  lien  claimants  to 
exhibit  their  liens.  But  there  is  no  allegation  in  the  com- 
plaint to  that  effect;  and  the  case  being  before  us  on 
appeal  from  an  order  sustaining  a  demurrer  to  the  com- 
plaint, we  cannot  look  back  of  the  complaint  to  ascertain 
what  the  facts  were;  and  for  that  reason,  if  for  no  other, 
there  is  nothing  in  that  suggestion.  That  point  seems  to 
have  been  an  afterthought  on  the  part  of  counsel. 

Having  reached  the  conclusion  that  the  court  had 
jurisdiction  at  every  stage  of  the  proceedings  in  the 
Topogna-Gardella  case,  it  follows  that  we  cannot  reverse 
the  judgment  of  the  lower  court  in  the  case  at  bar  with- 
out overturning  well-established  principles  of  law.  If  we 
reverse  this  case,  it  will  be  tantamount  to  saying  that  a 
judgment  is  of  no  substantial  force  and  effect;  it  would 
be  a  waste  of  time  and  effort  to  undertake  to  depict  the 
consequences. 

6, 7.  Assuming,  however,  that  the  facts  are  as  alleged 
in  the  complaint,  it  will  not  be  out  of  place  here,  for  the 
benefit  of  similar  cases  in  the  future,  to  say  that  a 
different  course  upon  the  part  of  court  and  counsel  would 
have  protected  the  rights  of  all  and  have  avoided  subse- 
quent fruitless  litigation  with  its  attendant  detsy  and 
expense.  Unquestionably,  the  suit  instituted  by  Ross 
and  the  other  lien  claimants  joined  therein  should  have 
been  consolidated  with  the  Topogna  and  Gardella  suits. 
(Rev.  Laws,  2224, )  In  the  Ross  suit  were  involved  the 
greater  number  of  labor  liens,  and  the  amount  involved 
was  greatly  in  excess  of  that  involved  in  the  Topogna  and 
Gardella  suits.  The  labor  liens  were  preferred  claims 
and  entitled  to  be  paid  out  of  the  proceeds  of  the  sale  of 
the  property  in  advance  of  other  classes  of  lien  claimants. 
(Rev.  Laws,  2223.) 

8-11.  It  appears  from  the  complaint  in  this  action, 
that  when  the  Topogna-Gardella  case  came  on  for  hear- 
ing upon  notice  to  all  the  lien  claimants  as  required  by 
the  statute  (Rev.  Laws,  2227),  counsel  for  claimant  in 
the  Ross  suit  asked  for  a  continuance  in  order  that  his 
clients  might  present  their  proofs  and  excepted  to  the 
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order  of  the  court  refusing  the  same.  No  appeal  was 
taken  from  the  judgment  and  onler  in  that  case,  and 
whether  or  not  the  court  erred  cannot  be  determined 
now  upon  a  collateral  attack  upon  that  judfrment  The 
facts  as  they  were  presented  to  the  court  may,  and  upon 
collateral  attack  it  is  presumed  they  did,  justify  the 
order.  We  can  only  now  say  that  trial  courts,  in  actions 
to  foreclose  one  or  more  liens,  where  it  appears  that 
there  are  other  lien  claimants,  and  especially  where  it 
appears  that  other  suits  are  pending  for  the  foreclosure 
of  all  or  a  portion  of  such  other  liens,  should  endeavor 
within  all  reasonable  limitations  to  protect  the  rights  of 
all  Hen  claimants  in  one  judgment  The  purpose  of  the 
statute  is  to  protect  the  rights  of  all  lien  claimants,  and 
procedure  should  be  extremely  liberal  to  that  end.  The 
court  of  its  own  motion  could  have  consolidated  all  the 
lien  actions.  It  could  have  heard  the  proofs  in  the 
Topogna-Gardella  cases  and  have  granted  a  reasonable 
continuance  for  the  hearing  of  the  proofs  in  the  other 
cases.  As  before  stated,  the  manifest  purpose  of  the 
lien  statute  justiiies  great  liberality  in  a  matter  of  this 
nature.  Upon  the  other  hand,  the  statute  contemplates 
a  summary  procedure  and  provides  that  "all  liens  not  so 
exhibited  shall  be  deemed  to  be  waived  in  favor  of  those 
which  are  so  exhibited."  (Rev.  Laws,  2227.)  Where  no 
proofs  were  offered  in  the  original  suit  of  the  Hens 
involved  in  the  Ross  action,  no  request  made  for  a  con- 
solidation, and  no  apx>eal  taken  from  the  order  refusing 
a  continuance,  we  see  now  no  way  to  avoid  the  specific 
provisions  of  the  statute  which  imposes  a  waiver  in  favor 
of  the  liens  decreed  to  be  foreclosed  in  the  Topogna- 
Gardella  judgment. 

Perceiving  no  error  in  the  order  and  judgment  appealed 
from,  it  is  ordered  that  the  same  be  affirmed. 
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In  the  Matter  of  the  Application  of  FREDERICK 
OVERFIELD  for  a  Writ  of  Habeas  Corpus. 

1132  I'nc.  508] 

1.  HAU>^tB    CORPUM EXTRADITION EXTEST    OF    IlKVIEW. 

Ill  Iiparins  nn  application  for  habeas  i^rput  set^kliig  tUe 
1  ft  It  loner's  relea«e  from  the  cuatctdy  of  an  agent  of  another 
stnte  requ  I  Hi  tinning  the  petltlouer  as  a  crlinioal.  the  court  will 
20  l>etilnd  tUe  executive  warraut  of  such  other  state  and 
liKlulre  into  the  Bufflcleney  of  the  papei's  cunstltutiug  the 
reiiiiialtion. 

2.  Criminal  Law — Parties  to  Okkenseh — ArcEssoBV  After  Fait — 

Statute— "Harbor  and  Protect," 

I'ndiT  Pell.  Code  Utab.  sec.  4075,  providing  that  persons 
u'lio.  after  full  knowledge  that  a  felony  lias  l>ceii  committed. 
iiiiicMil  it  fi-oin  the  magistrate,  or  harbor  or  protect  the 
jiei-son  charged  therewith  or  convicted  thereof,  are  accessories, 
where  petitioner  f<)r  habeas  corpu*.  aftpr  u  third  person  In 
I'tah  proi'nred  <'ertalu  bonds  from  another  by  false  pretenses. 
Induced  the  defrauded  person  to  delay  the  Institution  of 
i-riininnl  pnx-opdlngs  against  the  third  person  for  a  few  days, 
during  which  the  latter  left  the  State  of  Utah,  petitioner  was 
not  an  accessory  after  the  fact  to  the  crime,  since  the  words 
"harbor  and  protect"  of  the  statute  imply  more  than  mere 
withh<)ldlnR  of  knowledge  as  to  the  whereabouts  of  the  party 
charged,  and  no<'eRsnrily  contemplate  some  affirmative  act  or 
nets  of  concealment  or  assistance  rendered  to  the  principal 
giorsonalty ;  mere  words  of  inducement  or  persuasion  Intended 
to  cause  a  third  party  to  delay  llllng  a  criminal  chnrge  not 
being  enough  to  bring  the  party  within  the  statute, 

3.  Chimiital  I^w — Parties  to  Ofeense — Accessory  Afteb  Fact, 

Tlie  act  of  the  petitioner  In  lesving  Utah  himself  with  the 
stolen  bonds  on  hia  person  did  not  render  him  nn  accessory 
after  the  fact  to  the  crime  of  obtaining  property  by  false  pre- 

4.  Harear  Corpus— Von;  star V  Surrender  to  Sheriff — Extram- 

A  petitioner  for  habeas  i-orptm  cuuld  surrender  himself  to 
I)  sheriff  of  a  county  of  the  state  In  order  to  protect  himself 
from  being  summarily  removed  from  the  state  on  the  requisi- 
tion iif  the  governor  of  another  state  by  ftn  agent  of  such 
other  state  without  opportunity  to  appeal  to  the  courts  for 
review  of  the  mntters  of  Inn-  pertaining  to  the  extradition. 
The  agent  of  the  other  state  to  petitioner's  knowledge  having 
the  Intent  so  to  remove  him ;  therefore  such  petitioner  was 
properly  in  the  custody  of  the  sheriff. 

Application  of  Fredeirick  Overfield  for  writ  of  habeas 
corpus  to  secure  hia  release  fix)m  the  custody  of  the 
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sheriff  of  Washoe  County  and  from  that  of  an  agent  of 
the  State  of  Utah.    Petitioner  discharged. 

M.  B.  Moore,  for  Petitioner: 

The  governor  of  one  state  has  no  authority  to  issue  a 
warrant  directing  the  deportation  of  a  person  except 
upon  presentation  of  a  state  of  facts  constituting  an 
offense  under  the  laws  of  the  demanding  state. 

Three  things  are  necessary  to  constitute  and  complete 
the  offense  charged  against  the  petitioner.  (1)  The 
felony  must  have  been  committed.  {Wharton's  Crim. 
Law,  10th  ed.  vol.  1,  sec  242;  Reynolds  v.  People.  83  111. 
479;  Welsh  v.  State,  3  Tex.  App.  413.)  (2)  Defendant  must 
know  that  the  felon  is  guilty.  (Wharton's  Crim.  Law, 
supra.)  (3)  The  felon  must  be.  to  some  extent,  sheltered 
from  pursuit  by  the  defendant  {Loyd  v.  State,  42  Ga. 
221;  Wren  v.  Commmwealth,  26  Gratt.  952;  12  Cyc.  192.) 

A  person  cannot  be  prosecuted  for  an  act  of  omission. 
( Wren  v.  Commonwealth,  supra. )  Where  a  statute  makes 
it  a  crime  to  knowingly  harbor  a  criminal,  there  must  be 
knowledge  of  the  commission  of  the  offense  and  an  intent 
to  shield  from  the  law.  (State  v.  Dams.  14  R.  I.  281.) 
Receiving  stolen  property,  knowing  it  to  be  stolen,  does 
not,  in  the  absence  of  statute,  constitute  the  receiver  an 
accessory  to  the  crime  of  larceny,  (4  Black.  Comm.  38; 
Loyd  V.  State,  supra;  Street  v.  State,  39  Tex.  App.  134,  45 
S.W.577.) 

Edward  F.  Lunsford,  District  Attorney,  for  Respondent: 
Where  a  person  voluntarily  submits  himself  to  arrest 
for  the  purpose  of  invoking  the  writ  of  habeas  corpus, 
the  court  will  not  hear  the  proceedings.  (21  Cyc.  290; 
25  Cent.  Dig.,  sec.  12;  In  Re  G<m,  139  Cal.  242;  In  Re 
Bailey,  11  Pac.  672.) 

Petitioner  was  an  accessory  after  the  fact,  as  described 
in  the  complaint  upon  which  the  requisition  is  based. 
(12  Cyc.  192.)  The  technical  sufficiency  of  the  indict- 
ment or  information  in  the  demanding  state  is  not 
material.  (21  Cyc.  328;  In  Re  Van  Sciever,  47  Am.  St 
Rep.  730;  Pearce  v.  Texas,  155  U.  S.  311. ) 
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By  the  Court,  McCabban,  J. ; 

This  is  an  orifnnal  proceeding  in  habeas  corpus,  in  which 
the  petitioner,  Frederick  Overfield,  seeks  to  secure  his 
release  by  order  of  this  court  from  the  custody  of  the 
sheriff  of  Washoe  County,  and  also  from  the  custody  of 
one  Victor  Chriatopherson,  the  duly  authorized  agent  of 
the  State  of  Utah. 

It  appears  from  the  petition  that  while  petitioner  was 
on  his  way  to  San  Francisco  he  stopped  over  in  the  city 
of  Reno  to  visit  friends,  and  was  there  arrested  by  the 
sheriff  of  Washoe  County,  and  has  since  been  arrested  and 
detained  by  said  officer  as  a  fugritivefrom  justice.  There 
are  before  us  the  requisition  papers  issued  by  the  governor 
of  the  State  of  Utah,  as  well  as  the  executive  warrant 
issued  by  his  excellency  the  governor  of  Nevada. 

1.  It  has  long  sinee  been  established  as  a  rule  of  this 
court  that  on  matters  of  this  kind  the  court  would  go 
behind  the  executive  warrant  and  inquire  into  the  suf- 
ficiency of  the  papers  constituting  the  requisition  issued 
out  of  the  demanding  state. 

2.  Petitioner  in  this  case  attacks  the  complaint  on  which 
and  by  reason  of  which  he  is  sought  to  be  returned  to  the 
State  of  Utah.    The  instrument,  in  substance,  is  as  follows: 

"On  this  23d  day  of  October,  A.  D.  1915,  before  me, 
L.  R.  Martineau,  Jr.,  justice  of  the  peace  within  and  for 
Salt  Lake  City  precinct.  Salt  Lake  County,  State  of  Utah, 
personally  appeared  Elmer  L.  Blake,  who,  on  being  duly 
sworn  by  me,  on  his  oath  did  say  that  Frederick  Overfield, 
on  the  15th,  16th,  and  17th  days  of  October,  A.  D.  1915, 
at  the  County  of  Salt  Lake,  State  of  Utah,  did  commit 
the  crime  of  being  an  accessory  to  the  crime  of  obtaining 
property  by  false  pretenses,  as  follows,  to  wit:  That  upon 
the  9th  day  of  October,  1915,  one  Mark  L.  Kilboume,  at 
the  County  of  Salt  Lake,  State  of  Utah,  wilfully,  unlaw- 
fully, knowingly,  designedly,  and  with  intent  to  cheat  and 
defraud  the  International  Consolidated  Oil  Company  of 
Wyoming,  a  corporation,  of  its  personal  property  herein- 
after described,  did  falsely  and  fraudulently  pretend  and 
represent  to  Elmer  L.  Blake,  who  was  then  and  there  the 


^dbyGoo^lc 


In  Re  Overfielo 


O^ion  of  the  OoQrt — UcCarrau.  J, 


fiscal  ^rent  of  said  corporation,  that  he,  the  said  Mark  L. 
Kilboume,  had  secured  as  a  purchaser  of  bonds  of  the 
International  Consolidated  Oil  Company  of  Wyoming,  of 
the  value  of  $2,000,  one  Mr.  Arlison,  of  the  Judge  Build- 
ing, Salt  Lake  City  and  County,  State  of  Utah;  and  the 
said  Ellmer  L.  Blake,  then  and  there  believing  the  false 
pretense  and  representation  so  made  as  aforesaid  by  the 
sud  Mark  L.  Kilboume  to  be  true,  and  then  and  there 
being  deceived  thereby,  was  then  and  there  induced,  as 
Sfud  fiscal  agent  of  the  said  International  Consolidated 
Oil  Company  of  Wyoming,  to  part  with  and  deliver  to  the 
said  Mark  L.  Kilboume,  and  he  did  then  and  there  part 
with  and  deliver  to  the  said  Mark  L.  Kilboume  bonc^  of 
the  International  Consolidated  Oil  Company  of  Wyoming 
of  the  value  of  $2,000,  lawful  money  of  the  United  States 
of  America,  the  personal  property  of  the  said  Intema- 
tional  Consolidated  Oil  Company  of  Wyoming;  and  the 
said  Mark  L.  Kilboume  did  then  and  there  wilfully, 
unlawfully,  knowingly,  and  designedly  receive  and  obtain 
the  said  bonds  of  the  said  International  Consolidated  Oil 
Company  of  Wyoming  from  the  said  Elmer  L.  Blake  by 
means  of  the  false  pretense  and  representation  so  made 
as  aforesaid,  and  with  intent  then  and  there  to  cheat  and 
defraud  the  said  Intemational  Consolidated  Oil  Company 
of  Wyoming  of  the  said  bonds,  whereas,  in  truth  and  in 
fact,  the  said  Mark  L.  Kilboume  had  not,  and  he  well  knew 
that  he  had  not,  at  the  time  and  place  aforesaid,  secured 
as  a  purchaser  for  stud  bonds  as  aforesaid  one  Mr.  Arlison, 
of  the  Judge  Building,  Salt  Lake  County,  State  of  Utah; 
and  the  said  Elmer  L.  Blake,  as  fiscal  agent  of  the  Interna- 
tional Consolidated  Oil  Company  of  Wyoming,  would  not, 
as  aforesaid,  have  parted  with  the  said  property,  except 
upon  the  representation  so  made  to  him  as  aforesaid  by 
the  said  Mark  L.  Kilboume,  and  that  afterwards,  on  the 
15th,  16th,  and  I7th  days  of  October,  1915,  at  the  County 
of  Salt  Lake  and  State  of  Utah,  as  aforesaid,  the  said 
defendant,  Frederick  Overfield,  well  knowing  the  said 
Mark  L.  Kilboume  to  have  done  and  committed  the 
stud  crime  of  obtaining  property  under  false  pretenses 
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in  the  manner  and  form  aforesaid,  and  the  said  Frederick 
Overfield  then  and  there  having  in  his  possession  said 
bonds  of  the  International  Consolidated  Oil  Company  of 
Wyoming  of  the  value  of  $2,000,  did  then  and  there  wil- 
fully, unlawfully,  and  feloniously  protect  the  said  Mark 
L.  Kilboume  in  the  manner  as  follows:  That  the  said 
Frederick  Overfield,  upon  the  said  15th,  16th.  and  17th 
days  of  October,  1915,  at  the  place  aforesaid,  did  per- 
suade and  induce  the  aforesaid  Elmer  L.  Blake  to  agree 
to  delay  the  institution  of  criminal  proceedings  against 
the  aforesaid  Mark  L,  Kilboume  until  9  o'clock  a.  m.  on 
the  18th  day  of  October,  A.  D.  1915;  and  the  said  Elmer 
L.  Blake,  actuated  by  said  persuasions,  inducements,  and 
agreement,  did  delay  the  institution  of  criminal  proceed- 
ings against  the  aforesaid  Mark  L.  Kilboume  until  9 
o'clock  a.  m.  on  the  18th  day  of  October,  1915;  and,  by 
virtue  of  said  delay  so  caused  as  aforesaid,  the  aforesaid 
Mark  L.  Kilboume  did,  on  one  of  the  days  aforesaid,  to 
wit,  the  15th,  16th,  and  17th  days  of  October,  1915,  depart 
from  the  State  of  Utah,  and  the  said  Frederick  Overfield 
well  knew  that,  by  virtue  of  said  delay  so  caused  as  afore- 
said, the  aforesaid  Mark  L.  Kilboume  did  depart  from 
the  State  of  Utah;  and  the  said  Frederick  Overfield  did, 
by  virtue  of  said  delay  so  caused  as  aforesaid,  himself, 
upon  the  17th  day  of  October,  1915,  depart  from  the 
State  of  Utah  and  take  with  him  in  his  possession  the 
aforesaid  bonds  of  the  International  Consolidated  Oil 
Company  of  Wyoming  of  the  value  of  $2,000." 

By  this  complaint  the  authorities  of  the  State  of  Utah 
seek  to  charge  the  petitioner  here  as  being  an  accessory 
after  the  fact  to  the  crime  of  obtaining  property  by  false 
pretenses. 

The  Penal  Code  of  the  State  of  Utah  (section  4075)  is 
as  follows: 

"All  persons  who,  after  full  knowledge  that  a  felony 
has  been  committed,  conceal  it  from  the  magistrate,  or 
harbor  and  protect  the  person  charged  therewith  or 
convicted  thereof,  are  accessories." 

It  is  the  contention  of  counsel  for  respondent  herein 
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that  the  acts  set  forth  in  the  complaint  as  havinf^  been 
done  by  petitioner,  to  wit,  the  act  of  persuading  and 
inducing  Elmer  L.  Blake  to  delay  the  institution  of 
criminal  proceedings  against  Mark  L.  Kilbourne,  the 
principal  in  the  commission  of  the  crime  of  obtaining 
property  by  false  pretenses,  made  the  petitioner  an 
accessory  after  the  fact 

In  the  statute  of  Utah  as  above  set  forth  it  will  be 
observed  that  there  are  two  elements,  the  wilful  violation 
of  either  of  which  will  make  the  violator  an  accessory 
after  the  fact.  The  one  is  the  act  of  concealing  from  a 
magistrate  knowledge  that  a  felony  has  been  committed. 
The  other  is  harboring  and  protecting  the  person  charged 
therewith  or  convicted  thereof.  It  will  be  noted  that 
the  words  "  harbor  and  protect"  are  used  in  the  con- 
junctive, and  not  in  the  disjunctive.  It  will  be  further 
noted  that  it  must  be  a  person  charged  with  the 
commission  of  a  felony. 

The  allegations  of  the  complaint,  if  taken  for  the  pur- 
poses of  this  proceeding  to  be  true,  and  the  words  thereof 
are  given  their  full  legal  force  and  significance,  set  forth 
acts  and  utterances  on  the  part  of  the  petitioner  having 
the  significance  of  persuasion  and  tending  to  induce  a 
prosecuting  witness  from  preferring  charges  against 
one  known  to  have  committed  a  felony.  Assuming  all 
of  the  allegations  of  the  complaint  in  this  respect  to  be 
true,  does  the  complaint,  in  the  light  of  the  statute  of 
Utah,  actually  charge  any  offense  known  to  the  laws  of 
that  state? 

An  examination  of  the  authorities,  both  at  common  law 
and  under  the  codes  of  the  several  states,  disclose  an 
almost  universal  holding  that,  in  order  to  make  one  an 
accessory  after  the  fact  to  a  felony,  the  party  charged 
must  have  performed  some  act  to  assist  the  principal  felon 
personally. 

In  an  early  English  case  this  principle  was  asserted, 
and  it  was  held  that  writing  letters  to  intimidate  witnesses 
and  prevent  them  from  coming  forward  to  give  evidence 
was  not  a  harboring  and  assisting  of  a  felon.    {Regina 
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V.  Ckapfie,  9  Can-  &  Payne  R.  355,  38  Eng.  Com.  Law 
Rep.  212.) 

In  Clark  on  Criminal  Law  it  ia  asserted  that  merely 
suifering  a  felon  to  escape  by  taking:  no  steps  to  detain 
him  or  to  notify  the  authorities  does  not  make  one  an 
accessory.  "It  is  essential,"  the  author  says,  "that  the 
assistance  shall  be  rendered  to  the  felon  personally." 
(Clark's  Criminal  Law,  2d  ed.  p.  114.) 

In  1  Bishop's  New  Criminal  Law,  p.  422,  sec.  696,  Bubd. 
2,  the  author  asserts: 

"He  is  an  accessory  who,  with  the  requisite  knowledge 
and  intent,  furnishes  the  principal  felon  'with  a  horse  to 
escape  his  pursuers,  money  or  victuals  to  support  him,  a 
house  or  other  shelter  to  conceal  hiRi,  or  open  force  and 
violence  to  rescue  or  protect  him.  So  likewise  to  convey 
instruments  to  a  felon  to  enable  him  to  break  jail,  or  to 
bribe  the  jailer  to  let  him  escape,  makes  a  man  an  acces- 
sory to  the  felony. '  But  keeping  a  witness,  by  persua- 
sion or  intimidation,  from  appearing  against  a  felon  on 
hia  trial,  does  not  render  one  the  felon's  accessory, 
though  it  is  punishable  as  misdemeanor." 

These  texts  are  referred  to  approvingly  by  the  Court 
of  Criminal  Appeals  of  Texas  in  the  case  of  Schackey  v. 
State,  41  Tex.  Cr.  R.  255,  53  S.  W.  877.  In  the  latter  case 
it  is  held  that  the  relation  of  accessory  is  a  personal  one 
to  the  offender  to  whom  the  aid  is  given,  and  is  only 
found  in  the  fact  that  assistance  is  rendered  to  the 
particular  offense. 

In  the  case  of  Wren  v.  ComTtionweaith,  26  Grat  ( Va. )  952, 
the  court  said: 

"But  merely  suffering  the  principal  to  escape  will  not 
make  the  party  accessory  after  the  fact;  for  it  amounts, 
at  moat,  but  to  a  mere  omission.  *  *  •  Or,  if  he 
agree  for  money  not  to  prosecute  the  felon,  or  if,  know- 
ing of  a  felony,  fails  to  make  it  known  to  the  proper 
authorities,  none  of  these  acts  would  be  sufficient  to 
make  the  party  an  accessory  after  the  fact." 

The  case  of  Wren  v.  Commonwealth,  supra,  was  referred 
to  approvingly  in  the  case  of  State  v.  Doty,  by  the  Supreme 
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Court  of  Kansas;  and  that  tribunal,  in  the  latter  case, 
held  that  the  mere  fact  that  a  person  induced  or  per- 
suaded another  to  tell  a  falsehood  with  reference  to  the 
actual  perpetrator  of  a  felony  would  not  make  the  party 
so  advising:  an  accessory  to  the  crime.  (State  v.  Doty, 
57  Kan.  836,  48  Pac.  146;  ChemuU  v.  State,  46  Tex.  Cr.  R. 
351.  81  S.  W.  971;  State  v.  Jett,  69  Kan.  788,  77  Pac.  546; 
Loyd  V.  State,  42  Ga.  221.) 

The  Supreme  Court  of  California,  in  passing:  upon  the 
statute  of  that  state  identical  to  the  one  under  considera- 
tion here,  wherein  an  accessory  after  the  fact  is  defined, 
said: 

"The  aforesaid  section  is  not  as  plain  and  explicit  as  it 
might  be  by  any  means.  At  the  same  time  the  word 
'conceal,'  as  here  used,  means  more  than  a  simple  with- 
holding of  knowledgre  possessed  by  a  party  that  a  felony 
has  been  committed.  Thisconcealmentnecessarilyincludes 
the  element  of  some  affirmative  act  upon  the  part  of  the 
person  tending  to  or  looking  toward  the  concealment  of 
the  commission  of  the  felony.  Mere  silence  after  knowl- 
edge of  its  commission  is  not  sufficient  to  constitute  the 
party  an  accessory."  (People  v.  Gamett,  129  Cal.  365,  61 
Pac.  1114.) 

See,  also,  Ex  Parte  G<ddman,  7  Cal.  Unrep.  Cas.  254,  88 
Pac.  819. 

This  rule,  which  we  deem  applicable  to  the  matter  at 
bar,  has  been  approved  by  the  leading  cases  upon  this 
subject.    (1  Ruling  Case  Law,  pp.  148,  149. ) 

The  act  of  a  person  having  knowledge  of  facts  concerning 
the  commission  of  an  offense  in  falsifying  concerning  his 
knowledge  will  ordinarily  not  render  him  an  accessory 
after  the  fact.  (Ruling  Case  Law,  supra;  Levering  v. 
OmmonweaUh,  132  Ky.  666,  117  S.  W.  253,  136  Am.  St. 
Rep.  192, 19  Ann.  Cas.  145,  and  note.) 

As  asserted  by  the  Supreme  Court  of  California  in  the 
case  of  State  v.  Gamett,  supra,  so  in  this  case  it  appears 
to  us  necessary  that  the  words  "  harbor  and  protect" 
imply  more  than  mere  withholding  of  knowledge  as  to  the 
whereabouts  of  the  party  charged,  and  must  necessarily 
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contemplate  the  element  of  some  affirmative  act  or  acts 
of  concealment  or  assistance  rendered  to  the  principal 
personally.  Mere  words  of  inducement  or  persuasion 
intended  to  cause  a  third  person  to  delay  the  filing;  of  a 
criminal  char^  are  not  enough  to  bring  the  party  so 
doing  within  the  scope  of  the  statute. 

3.  Nor  would  the  allegations  in  the  complaint  that 
petitioner  had  on  his  person  the  stolen  property  be  suf- 
ficient to  charge  him  with  being  an  accessory  after  the 
fact  of  the  crime  of  obtaining  property  by  false  pretenses. 
(1  Hale,  P.  C.  620;  Loyd  v.  State,  supra;  Street  v.  State, 

39  Tex.  Cr.  R.  134,  45  S.  W.  577;  12  Cyc.  193;  1  Ruling 
Case  Law,  149.) 

4.  As  to  the  other  matter  raised  by  respondent  wherein 
it  is  asserted  that  petitioner  herein  was  not  properly  in 
custody  at  the  time  of  the  issuance  of  this  writ,  it  is  our 
judgment  that,  in  view  of  the  fact  that  the  executive 
warrant  had  been  previously  issued  by  the  governor  of 
this  state  and  was  in  the  hands  of  authorized  officers,  the 
petitioner,  in  order  to  protect  himself  from  being  sum- 
marily removed  from  the  state  without  opportunity  to 
appeal  to  the  courts  for  a  review  of  the  matters  of  law 
pertaining  to  his  extradition,  was  warranted  in  delivering 
himself  to  the  sheriff  of  Washoe  County. 

The  authorized  agent  of  the  State  of  Utah,  being  inter- 
rogated, testified  under  oath  that  it  was  his  intention  to 
remove  this  applicant  from  the  State  of  Nevada  before  he 
could  have  access  to  the  courts.  This  attitude  on  the  part 
of  the  agent  of  the  State  of  Uteh,  being  known  to  peti- 
tioner, was  sufficient,  in  our  judgment,  to  warrant  him  in 
taking  every  legal  step  which  the  law  afforded  for  the 
enforcement  of  his  legal  rights.  The  attitude  of  the 
agent  of  the  State  of  Utah  in  this  respect  is  neither  called 
for  as  a  duty  nor  contemplated  in  the  spirit  of  the  law. 

The  complaint  on  which  the  executive  warrant  of  the 
governor  of  Nevada  issued  failing,  as  it  does,  to  state 
facts  sufficient  to  constitute  a  public  offense  against  the 
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laws  of  Utah,  petitioner  should  be  released  from  custody 
and  restored  to  his  liberty. 

It  is  so  ordered. 

NoBCKOSS,  C.  J. ;  I  concur. 

COLBHAN,  J.,  concurring : 

I  concur  in  the  order  of  dischar^  upon  the  ground  that 
the  facts  stated  in  the  complaint,  set  out  in  the  opinion  of 
the  court,  do  not  constitute  a  crime  under  the  laws  of 
Utah.  I  think  the  true  test  of  what  constitutes  an 
accessory  after  the  facts  is  laid  down  by  the  Supreme 
Court  of  Georgia  in  Loyd  et  al.  v.  State,  42  Ga.  at  p.  225, 
where  it  is  said: 

"  •  •  •  We  lay  down  the  true  test  to  be  to  consider 
whether  what  he  did  was  done  by  way  of  personal  help 
to  his  principal,  with  a  view  to  enable  the  principal  to 
elude  punishment;  and  it  is  unimportant  as  to  what 
assistance  was  rendered,  provided  it  was  done  with  a  view 
to  aid  the  principal  to  elude  or  escape  punishment." 

If  the  information  set  out  in  the  petition  had  alleged 
that  petitioner  persuaded  and  induced  Blake  to  delay  the 
institution  of  criminal  proceedings  for  the  purpose  and 
with  the  view  and  intent  of  affording  Kilboume  an 
opportunity  to  depart  from  the  state  to  avoid  criminal 
prosecution,  it  might  be  that  a  crime  would  have  been 
charged  under  the  laws  of  the  demanding  state. 
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[No.  2171] 

STATE  OF  NEVADA,  Respondent,  v.  WILUAM 
PAPPAS,  Appellant. 

[152Pac.571] 

1.  HouiciDB — Assault  with  Intent  to  Kill — Intent. 

In  a  prosecution  for  assault  with  Intmt  to  kill,  the  specific 
Intent  being  an  element  of  the  offense,  no  presumption  of  law 
can  arise  which  will  decide  that  questloa;  haice  a  charge 
that.  If  accused  assaulted  another  with  a  deadly  weapon  In 
a  manner  calculated  to  produce  death,  the  law  presumes  such 
was  his  Intention  Is  err<meons. 

2.  CsiifiKAi.  Law — Btidknce — Res  Gaaix. 

Where  the  prosecuting  witness,  when  first  asked  who  stsbbed 
her,  gave  an  equivocal  answer,  and  stated  that  others  ought  to 
know  the  man,  her  next  charge  that  accused  was  guilty,  made 
torty-flve  minutes  after  the  occurrence,  when  her  wounds  had 
been  dressed  and  she  was  under  no  particular  excitement,  is 
not  admissible  as  part  of  the  rea  geata,  there  having  been 
snfflclent  time  to  fabricate. 

Appeal  from  Fifth  Judicial  District  Court,  Nye  County; 
Mark  R.  AveriU,  Judge. 

William  Pappas  was  convicted  of  assault  with  intent 
to  kill.  From  the  judgment  and  an  order  denying  new 
trial,  he  appeals.    ReveTsed  and  remanded. 

H.  H.  Atkinaon,  for  Appellant: 

Testimony  as  to  statements  not  a  part  of  the  res 
geeUe  is  generally  regarded  as  hearsay,  and  is  carefully 
excluded  except  in  rare  cases.  (Staim  v.  Nelson,  65 
Kan.  419,  70  Pac.  355.) 

Statements  of  the  complaining  witness,  made  after  the 
alleged  assault,  were  no  part  of  the  rea  gestte;  to  be  such, 
they  must  be  an  essential  part  of  or  spring  spontaneously 
from  the  transaction  itself.  (State  v.  Daugherty,  17  Nev. 
376,  30  Pac.  1074.) 

Geo.  B.  Thatcher,  Attorney-General,  for  Respondent: 

The  testimony  of  the  prosecuting  witness,  as  testified 

to  by  the  witness  Evans,  is  part  of  the  res  gestte,  and  the 

admission  of  such  testimony  is  within  the  discretion  of 

the  trial  judge.     {State  v.  Ah  Lot,  5  Nev.  100;  .State  v. 


^dbyGoo^lc 


Oct  1915]  State  v.  Pappas  41 

Oplalon  of  the  Conrt — Coleman,  J. 

Ferguson,  9  Nev.  119;  WiRmore  on  Evidence,  sec  1745; 
Coffin  V.  Bradbury,  8  Idaho,  786;  McPike  v.  Common- 
wealth,  3  Cush.  184;  People  v.  Simpson,  48  Mich.  479; 
KiH>y  V.  Cmnmomveatth,  77  Va.  688;  State  v.  Smith,  26 
Wash.  357. ) 

■  By  the  Court,  Coleman,  J. : 

1.  The  defendant  was  charged  with  the  crime  of 
assault  with  intent  to  kill.  Upon  the  trial  the  jury 
returned  a  verdict  of  guilty,  and  from  an  order  denying 
a  motion  for  a  new  trial  and  the  judgment  defendant 
appeals. 

Error  is  assigned  to  the  giving  by  the  court  of 
instruction  No.  2  which  reads: 

"The  law  holds  the  defendant  accountable  for  the 
natural  and  probable  consequences  of  his  acts,  when 
unlawful,  regardless  of  the  question  of  whether  he  accom- 
plished his  purpose  or  not;  and,  if  you  believe  from  the 
evidence,  beyond  a  reasonable  doubt,  that  the  defendant 
did  assault  Lillian  Frazier  with  a  dangerous  weapon  in 
such  a  manner  as  was  calculated  to  produce  the  death 
of  Lillian  Frazier,  the  law  presumes  that  such  was  the 
defendant's  intention,  and  throws  upon  him  the  burden 
of  showing  facts  in  mitigation,  justification,  or  excuse." 

The  portion  of  the  instruction  to  which  the  objection 
goes  is: 

"The  law  presumes  that  such  was  defendant's  intention 
and  throws  upon  him  the  burden  of  showing  facts  in 
mitigation,  justification,  or  excuse." 

In  the  case  of  PeojUe  v.  Landman,  103  Gal.  577, 37  Pac. 
518,  a  similar  instruction  was  under  consideration,  and 
the  court  said: 

"When  a  specific  intent  is  an  element  of  the  offense  no 
presumption  of  law  can  ever  arise  that  will  decide  this 
question  of  intent;  and  therein  is  found  the  vice  of  the 
present  instruction." 

"We  believe  the  law  is  correctly  enunciated  in  the 
foregoing  extract  Other  authorities  supporting  this 
view  are:    Roberts  v.  People,  19  Mich.  401;  Patterson  v. 
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State,  8B  Ga.  131, 11 S.  E.  620,  21  Am.  St  Rep.  152;  Lawson 
Pres.  Ev.,  p.  271;  People  v.  Mize,  80  Cal.  42,  22  Pac.  80. 
See,  also.  12  Cyc,  pp.  152, 153, 154. 

Some  authorities  hold  that  while  it  is  error  to  instruct 
the  jury  that  the  "law  presumes"  a  defendant  intended 
the  natural  consequences  of  his  act,  they  hold  that  it  is 
not  error  to  instruct  that  the  jury  may  presume  that  a 
defendant  intended  to  accomplish  the  natural  conse- 
quences of  his  act.  But  as  this  question  is  not  before 
us,  we  express  no  opinion  concerninff  it. 

It  is  also  contended  that  the  trial  court  erred  in  giving 
the  following  instruction: 

"If  a  witness  examined  before  you  has  wilfully  sworn 
falsely  in  a  material  manner,  you  may  disregard  the 
entire  evidence  of  such  a  witness,  except  in  so  far  as  it 
is  corroborated  by  other  competent  evidence." 

In  the  very  recent  case  of  Zelavin  v.  Tonopak  Belmont 
Development  Co.,  39  Nev.  1,  149  Pac,  188.  we  commended 
an  instruction  which  is  substantially  the  same  as  the  one 
complained  of  here,  the  only  material  difference  being 
that  in  the  one  in  that  case  the  word  "credible"  was  used 
instead  of  "competent"  As  will  be  readily  seen,  there 
is  a  marked  difference  between  the  two  words.  But 
appellant  objects  to  the  instruction  quoted  in  the  Zelavin 
case.  That  instruction  is  not  only  one  which  has  found 
favor  in  this  court  but  in  other  courts  <38  Cyc.  1733), 
and,  we  believe,  with  the  bench  and  bar  of  the  state 
generally.  The  only  court  which  has  emphatically  repu- 
diated such  an  instruction  is  that  of  Oklahoma,  as 
appears  from  the  Williams  case,  cited  by  us  in  the 
Zelavin  case,  supra.  In  view  of  the  fact  that  this  case 
must  be  reversed  for  other  reasons,  and  the  further  fact 
that  the  instruction  given  will  not,  in  all  probability,  be 
given  upon  another  trial  of  the  case,  it  is  not  necessary 
that  we  determine  whether  or  not  error  was  committed 
in  the  instruction  given  by  the  court  below. 

2.  It  is  insisted  on  the  part  of  the  appellant  that  the 
trial  court  erred  in  admitting  in  evidence  as  a  part  of 
the  res  gestas  the  testimony  as  to  the  statement  made  by 
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the  prosecuting  witness,  as  testified  to  by  the  witness 
Evans.  The  prosecuting  witness,  about  forty-five  min- 
utes after  she  had  been  stabbed,  in  response  to  inquiries 
of  witness  Evans,  stated  that  it  was  defendant  (giving 
his  name)  who  had  assaulted  her,  and  she  described  him. 
We  beUeve  that  the  correct  rule  applicable  to  this  ques- 
tion was  declared  by  this  court  in  State  v.  Ah  Loi,  5  Nev. 
99,  where  it  is  said: 

"The  position  taken  by  counsel  for  the  prisoner  upon 
the  first  assignment  is  ctearty  not  maintainable  upon  the 
authorities.  The  statement  made  by  the  prosecuting 
witness  that  she  had  been  robbed— a  very  few  minutes 
after  the  crime  was  committed,  and  whilst  she  was  still 
weeping  because  of  the  loss  of  the  money  taken  from 
her— was  undoubtedly  admissible  as  a  part  of  the  res 
gestsB,  and  confirmatory  of  the  evidence  given  by  her. 
In  the  case  of  Commonwealth  v.  McPike,  3  Cuah.  181,  50 
Am.  Dec.  727,  the  Supreme  Court  of  Massachusetts  ruled 
that  the  statement  made  by  a  person  who  had  received 
a  mortal  wound  a  few  minutes  before,  as  to  the  cause 
and  manner  of  the  injury,  was  admissible  as  being  in  the 
nature  of  the  res  gests;  Dewey,  J.,  saying,  in  delivering 
the  opinion:  'That  the  period  of  time  at  which  these  acta 
and  statements  took  place  was  so  recent  after  the  receiv- 
ing of  the  injury  as  to  justify  the  admission  of  the  evi- 
dence as  a  part  of  the  res  gestse.  In  the  admission  of 
testimony  of  this  character  much  must  be  left  to  the 
sound  discretion  of  the  presiding  judge.  So  where  a 
man  was  killed  in  consequence  of  having  been  run  over 
by  a  cabriolet,  it  was  held,  on  an  indictment  against  the 
driver  for  manslaughter,  that  what  the  man  said  imme- 
diately after  receiving  the  injury  was  admissible  in  evi- 
dence. (6  C.  &  P.  326.)  To  make  declarations  a  part 
of  the  res  gestse,  it  is  true,  it  is  said  they  must  be 
contemporaneous  with  the  main  fact;  but  in  order  to 
be  contemporaneous,  they  are  not  required  to  be  pre- 
cisely concurrent  in  point  of  time.  If  the  declara- 
tions spring  out  of  the  transaction— if  they  elucidate  it, 
if  they  are  voluntary  and  spontaneous,  and  if  they  are 
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made  at  a  time  so  near  to  it  as  reasonably  to  preclude 
the  idea  of  deliberate  design— they  may  be  regarded  as 
contemporaneous.  (6  C.  &  P.  325.  See,  also,  Mitckum  v. 
State,  11  Ga.  615;  Corwin  &  Hill's  Notes  to  Phillips's 
Evidence,  note  432. )  Undoubtedly  such  statements 
should  be  received  with  great  caution,  and  only  when 
they  are  made  so  recently  after  the  injury  is  received, 
and  under  such  circumstances  as  to  place  it  beyond  all 
doubt  that  they  are  not  made  from  design  or  for  the 
purpose  of  manufacturing  evidence.  Hence,  from  the 
very  nature  of  the  thing,  very  much  must  be  left  to 
the  discretion  of  the  presiding  judge.  Here  the  state* 
ment  was  made  immediately  after  the  robbery,  and 
under  circumstances  which  made  it  eminently  proper 
to  admit  it.  Supported  as  this  ruling  by  the  court 
below  is  by  the  general  current  of  decisions,  it  must  be 
sustained. ' " 

The  case  of  State  v.  Daugherty,  17  Nev.  376,  30  Pac. 
1074,  was  reversed  because  of  the  admission  by  the  trial 
court  of  a  statement  made  by  the  person  assaulted  seven 
or  eight  minutes  after  the  assault  was  made;  the  court, 
after  quoting  from  several  authorities,  saying: 

"The  evidence  was  the  narration  of  a  past  occurrence, 
and  was  incompetent." 

Chamberlayne,  in  his  Modem  Law  of  Evidence,  at 
section  3006,  lays  down  the  rule  for  determining  whether 
a  statement  should  be  rejected,  as  follows: 

"Whether  the  circumstances  under  which  a  declaration 
was  made  are  such  as  to  make  it  reasonably  probable 
that  it  was  spontaneous  presents  a  preliminary  question 
for  the  determination  of  the  trial  judge.  The  burden  is 
upon  the  proponent  to  show  the  essential  facts.  Should 
the  judge  be  of  opinion  that  an  opportunity  for  delibera- 
tion and  reflection  has  been  afforded  to  the  speaker,  it 
will  be  assumed  to  have  been  utilized,  the  declaration 
being  rejected." 

Professor  Jones  lays  down  the  rule  to  be: 

"•    •    •    Hence,  if  there  is  reason  to  suppose  that 
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the  declarations  are  not  the  natural  and  spontaneous 
utterance  of  the  declarant,  but  that  they  are  premedi- 
tated or  desired  for  a  purpose,  they  are  inadmissible." 
(2  Jones  on  Evidence,  sec.  351. ) 

It*  •  •  ipjjg  utterance,  it  is  commonly  said,  must  be 
'spontaneous,'  'natural,'  'impulsive,'  'instinctive,' i^ner- 
ated  by  an  excited  feeling  which  extends  without  let  or 
breakdown  from  the  moment  of  the  event  they  illustrate. " 
(3  WigTQore  on  Evidence,  sec  1749. ) 

The  same  learned  author,  at  paragraph  (b)  of  section 
1750,  says: 

''The  utterance  must  have  been  before  there  has  been 
time  to  contrive  and  misrepresent,  t.  e.,  while  the  nervous 
excitement  may  be  supposed  still  to  dominate  and  the 
reflective  powers  to  be  yet  in  abeyance.  This  limitation 
is  in  practice  the  subject  of  most  of  the  rulings." 

The  witness  James  Welch  testified  that  he  was  one  of 
the  first  persons  to  reach  the  prosecuting  witness  after 
she  had  been  stabbed,  and  that: 

"There  was  somebody  else  there;  was  asking  her  at  the 
time  I  was.  Oneof  the  girls  said,  'Who  was  it?'  and  she 
[prosecuting  witness]  say8,'Why,  you  know  that  fellow,' 
and  she  described  him,  about  the  suit  and  shoes,  and  scar 
over  one  of  his  eyes,  or  up  on  his  forehead  there  was  a 
scar," 

This  is  all  the  evidence  in  the  record  as  to  any  descrip- 
tion of  the  assailant  alleged  to  have  been  given  by  the 
prosecuting  witness  until  the  witness  Evans  appeared, 
about  half  an  hour  later.  In  reply  to  the  questions  of 
Welch  and  "one  of  the  girls,"  she  did  not  undertake  to 
give  the  name  of  her  assailant,  nor  does  it  appear  whether 
or  not  her  other  description  of  him  corresponded  to  that 
which  she  later  gave  to  Evans.  On  direct  examination 
the  prosecuting  witness  testified: 

"Q.  Now,  did  you— do  you  know  the  defendant  Pappas? 
A.  Yes,  sir. 

"Q.  How  long  had  you  known  him?  A.  I  met  him  the 
night  before  he  stabbed  me,  first. 
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"Q.  What  night  was  that?  A.  Thursday  night  was  the 
first  night  I  ever  met  him." 

On  cross-examination,  the  prosecuting  witness  testified: 

"Q.  The  first  time  that  you  saw  Pappas  was  in  the 
Casino  that  evening,  Thursday  evening  [night  before 
cutting],  and  you  brushed  by  him,  did  you?  A.  Yes. 
sir.  •    •     • 

"Q.  Never  seen  him  before?  A.  No  doubt  he  had  seen 
me,  I  don't  know;  but  I  never  knew  him." 

To  the  writer  there  is  about  this  entire  case  something 
of  a  mystery.  It  appears  that  the  defendant  and  the 
prosecuting  witness  never  spoke  to  each  other  before 
Thursday  night,  and  he  is  charged  with  having  assaulted 
her  about  3  o'clock  on  the  following  Saturday  morning, 
in  her  crib,  without  a  quarrel  or  trouble  of  any  kind 
between  them.  From  the  testimony  of  the  prosecuting 
witness,  robbery  could  not  have  been  the  assailant's 
motive.  On  the  other  hand,  what  could  have  availed 
the  prosecuting  witne^  to  falsely  accuse  the  defendant? 
We  can  conceive  of  no  advantage  which  could  have 
accrued  to  her  in  falsely  accusing  the  defendant  It  is 
urged  that  the  defendant  was  accused  for  the  purpose 
of  shielding  another.     Such  may  have  been  the  case. 

Another  particular  thing  is  her  testimony  to  the  effect 
that  she  had  not  known  the  defendant  more  than  about 
thirty- four  hours  before  she  was  stabbed,  yet  when  asked 
by  Welch  and  one  of  the  girls,  "Who  did  the  cutting?"  she 
failed  to  give  defendant's  name  (though  giving  it  later 
to  Evans),  and  8tated,"Why,  you  know  that  fellow."  If 
the  prosecuting  witness  had  known  her  assailant  for 
only  about  thirty-four  hours,  and  the  only  times  she  had 
seen  him  being  when  she  brushed  past  him  in  the  Casino 
dance-hall,  and  in  the  privacy  of  her  crib,  in  what  posi- 
tion was  she  to  speak  so  confidently  that  others  knew 
him?  It  looks  as  though  she  was  at  that  time  endeavor- 
ing to  conceal  the  identity  of  her  assailant.  If  such  was 
the  case,  it  is  clear  that  her  subsequent  statement  to 
Evans  should  not  have  been  admitted. 

We  have  adverted  to  the  testimony  at  this  juncture 
because  it  seems  to  emphasize  the  force  of  the  rule  laid 
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down  by  the  authorities.  Did  the  prosecuting  witness 
have  an  opportunity  for  deliberation  and  reflection?  She 
was  asked  flatly  by  Welch  and  one  of  the  girls  who  her 
assailant  was,  and,  so  far  as  it  appears  from  the  record, 
she  gave  them  no  clue  to  his  identity.  She  must  have 
realized  that  she  would  be  urged  by  the  officers  to  dis- 
close the  identity  of  her  assailant;  she  could  reasonably 
anticipate  that  an  officer  would  seek  such  information. 
She  certainly  not  only  had  an  opportunity  for  delibera- 
tion and  reflection,  but  from  the  questions  of  Welch  and 
the  girl  it  was  forcibly  brought  to  her  attention  that  she 
would  be  urged  to  speak.  The  statement  to  Evans  having 
been  made  about  forty-five  minutes  after  the  cutting, 
and  after  the  conversation  with  Welch  and  one  of  the 
prls,  and  after  the  doctor  had  sewed  up  her  wounds, 
when,  so  far  as  it  appears,  she  was  laboring  under  no 
excitement,  and  when  she  was  in  a  frame  of  mind  to 
speak  deliberately, we  feel  satisfied  that  it  cannot  be  said 
to  be  a  part  of  the  res  gestx,a,nd  consequently  the  objection 
to  it  should  have  been  sustained. 

As  we  view  the  evidence  in  this  case,  it  wholly  fails  to 
establish  an  alibi.  One  of  the  witnesses  called  for  that 
purpose  testified  that  he  left  the  defendant  in  his  room 
about  10  o'clock  the  night  of  the  cutting,  and  did  not  see 
him  again  that  night,  and  the  other  one  testified  to  an 
alleged  occurrence  at  the  Casino  dance-hall  at  a  later 
hour,  but  that  he  did  not  see  him  after  11:30  o'clock, 
while  the  undisputed  evidence  shows  that  the  cutting 
took  place  about  3  o'clock  in  the  morning.  The  testi- 
mony of  the  alibi  witnesses  could  have  been  true,  and 
still  the  defendant  might  have  been  at  the  crib  of  the 
prosecuting  witness  at  the  time  of  the  cutting. 

For  the  errors  pointed  out,  the  judgment  is  reversed, 
and  a  new  trial  ordered. 

NORCROSS,  C.  J. :  I  concur. 

McCarran,  J.,  concurring: 

I  concur  in  the  order,  and  so  much  of  the  opinion  as 
deals  with  instruction  No.  2,  given  by  the  trial  court. 
The  impropriety  of  this  instruction  has  long  since  been 
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established  by  the  decision  of  this  court.  {State  v. 
Newt<m,  4  Nev.  410;  State  v.  Rodriguez,  31  Nev.  342,  IQZ 
Pac.  863.)  The  giving  of  this  instruction  was  sufRcient 
error  to  reverse  this  case. 


[No.  2180] 

A.  P.  LAFFRANCHINI,  AppBLLANT,  v.  EMILY  CLARK 
(formerly  Emily  James),  as  Guardian  of  the 
Person  and  Estate  op  Mary  Berryman  James 
(A  Minor),  and  MARY  BERRYMAN  JAMES  {A 
Minor),  Respondents. 

[153  Pac.  250] 

1.  Guardian  and  Wabd — Comvetance  by  Guabdiak — Authobity. 

Where  a  guardian  of  an  infant  ga^e  ft  mortgage  npon  the 
oommon  property  of  the  Infant,  and  the  guardian,  la  order  to 
paj  off  a  mortgage  about  to  be  forecloeed,  auch  mortgage 
was  not  valid;  there  being  at  the  time  no  statute  conferring 
on  the  court  the  power  to  allow  the  guardian  to  execute  such 
mortgage. 

2.  SUBBOOATION PKBSONS    ENTITLED MOKTOAOEEa VOLURTEEB    AND 

"I  NTEBU  EDDLEB." 

Where  a  guardian  executed  a  mortgage  upon  land  owned 
hy  herself  and  her  minor  ward  to  obtain  money  to  prevent 
foreclosure  imder  another  mortgage  mnnlng  to  a  third  party, 
the  mortgagee  was  subrogated  to  the  r^bts  of  the  original 
mortgagee,  where  his  mortgage  was  Invalid,  and  the  fact  that 
he  had  no  previous  interest  In  the  property  did  not  make  him 
a  volunteer  or  Intermeddler,  a  volunteer  and  Intermeddler 
being  a  person  who  thrusts  himself  Into  a  situation  on  his  own 
Initiative,  and  not  one  who  becomes  a  party  to  a  transaction 
upon  the  urgent  petition  of  a  person  who  is  vitally  Interested 
therein,  and  whose  rights  would  otherwise  be  sacriflced. 

3.  LiuiTATiON  OP  Actions — Soit  to  Foheclose  Mobtoaob. 

a  mortgage  being  a  mere  Incident  to  the  debt  secured,  an 
action  to  foreclose  the  mortgage  Is  barred  at  the  expiration 
of  six  years  from  the  maturity  of  the  note  secured  under 
Comp.  Laws,  3T18,  providing  that  actions  upon  contracts  and 
obligations  founded  tipon  Instruments  In  writing  must  be 
brought  within  sis  years. 
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4.  Limitation  of  Actiohs — Pabt  Payment — Rights  of  Subbooa- 

Though  the  mortgage  given  by  a  guardian  for  herself  and 
(ID  behalf  of  her  minor  ward  was  Invalid  for  the  reason  that 
the  order  of  the  probate  court,,  directing  the  esecatlon  of  the 
mortgage,  waa  without  statutory  authority,  ttie  prooe«ds  of 
the  mortgage  having  been  applied  to  the  satlBfactlon  of  a 
valid  existing  mortgage,  a  payment  of  interest  on  tiie  invalid 
mortgage  will  be  applied  on  the  former  mortgage  for  the  pur- 
pose of  toiling  the  statute  of  limitations  In  favor  of  the  rigbt 
of  the  second  mortgagee  to  enforce  the  prior  mortgage  by  way 
of  subrogation. 

Appeal  from  Second  Judicial  District  Court,  Washoe 
County;  R.  C.  Stoddard,  Judge. 

Action  by  A.  P.  LafEi-anchini  against  Emily  Clark,  as 
guardian  of  Mary  Berryman  James,  and  another.  Judg- 
ment for  defendants,  and  plaintiff  appeals.  ReTeTBed 
and  remanded. 

H.  W.  Huskey,  for  Appellant: 

The  guardian  had  the  right, "  for  the  best  interest  of  the 
ward,"  to  mortgage  the  property.  The  powers  indirectly 
granted  by  the  statute  were  necessary  in  the  correct 
management  of  the  ward's  estate,  included  the  power  to 
mortgage  the  ward's  property  to  preserve  it,  and  the 
amendment  of  1911  resulted  only  in  expressly  stating  the 
inherent  powers  of  the  court  resulting  from  the  sections 
of  the  statutes  as  they  stood  in  1908.  (Northwestern  G. 
L.  Co.  V.  Smith,  15  Mont  101,  48  Am.  St  662;  Damdson 
V.  Wampler,  29  Mont  61,  74  Pac  82;  Smith  v.  Sackett,  10 
Gillman's  Rep.  534;  Schmittv.  Jensen,  140  Pac.  518.) 

If  it  is  not  effective  as  a  mortgage,  the  claim  will  be 
enforceable  as  an  equitable  lien.  (Klaustermeyer  v. Cleve- 
land Trust  Co.,  105  N.  E.  278;  1  Jones  on  Mortgages,  6th 
ed.  sec.  163;  Howe  v. Courtney,  107  N.W.  206;  Richardson 
&  May  V.  Hamiet,  33  Ark.  237;  Remington  v.  Higgins,  54 
Cal.  ^0;  Peers  v.  McLaiighlin,  26  Pac.  119.) 

Where  each  owned  an  undivided  one-half  interest  in  a 
single  city  lot  and  an  existing  encumbrance  endangered 
the  whole  property,  the  court  had  the  power  to  authorize 
the  guardian  to  mortgage  the  ward's  interest  jointly  with 
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her  own  to  secure  money  to  save  the  property.  (38  Cyc. 
40;  23  Cyc.  494. ) 

Where  money  is  advanced  upon  request  of  a  guardian 
to  preserve  a  ward's  property  by  paying  off  an  existing 
encumbrance,  with  the  understanding  that  such  loan 
shall  be  secured  by  a  first  mortgage,  and  the  mortgage 
given  is  invalid,  the  mortagee  will  be  subrogated  to  the 
rights  of  the  former  mortgagee.  (37  Cyc.  363, 471;  Crip- 
pen  V.  Chappel,  35  Kan.  495, 11  Pac.  453,  57  Am.  Rep.  187; 
Garis  V.  Thieme,  93  N.  Y.  232. ) 

The  right  to  subrogation  is  not  barred  by  the  statute 
of  limitations.  {Coyle  v.  WUkins,  57  Ala.  108;  WhiUingUm 
V.  Flmt,  43  Ark.  504;  Ringo  v.  Woodn^ff,  43  Ark.  649. ) 

If  the  rights  of  third  parties  have  not  intervened,  a 
delay  short  of  the  statutory  period  of  limitations  will  not 
bar  a  right  to  be  subrogated.  {Hughes  v.  Thomas,  111 
N.W.474.) 

A  mistake  of  law  is  an  erroneous  conclusion  as  to  the 
legal  effect  of  known  facts;  and  such  a  mistake,  uncon- 
nected with  a  mistake  of  fact,  and  where  there  are  no 
indications  of  fraud,  imposition,  or  undue  advantage  in 
the  transaction,  will  not  be  considered  by  a  court  of 
equity.  (15  Am.  &  Eng.  Ency.  Law,  p.  634;  Guy  v.  Du 
Uprey,  16  Gal.  196;  Brmvn  v.  Rouse,  125  Cal.  645,  58 
Pac.  267.) 

James  B.  Jonea,  for  Respondents: 

The  guardian  has  no  power  to  mortgage  his  ward's  real 
estate,  except  by  order  of  court,  based  upon  a  statute 
empowering  the  court  to  make  such  order.   (21  Cyc.  84. ) 

At  the  time  of  the  giving  of  the  mortgage  there  was  no 
statute  authorizing  the  court  to  order  its  execution.  The 
later  amendment  authorizes  a  mortgage  only  when  it 
appears  for  the  best  interest  of  the  ward.  The  amend- 
ment proves  that  no  authority  theretofore  existed.  (Stats. 
1911,  p.  71;  Rev.  Laws,  6165.) 

The  power  generally  to  sell  or  dispose  of  the  real  and 
personal  property  of  minors,  whether  conferred  by  a 
testator  by  will,  or  upon  a  court  by  public  statute,  confers 
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no  power  to  mortgage.   (Trufc^  v.  Bunnell.  11  Or.  58,  50 
Am.  Rep.  457.) 

Elquity  will  not  give  a  remedy  in  direct  contravention 
of  a  positive  law.  (Bispham's  Pr.  of  Eq.,  p.  57.)  If  there 
can  be  no  mortgage  in  law,  there  can  be  none  in  equity. 
(Capen  v.  Ganison,  6  L.  R  A.  838.)  Equity  follows  the 
law  in  the  sense  that  it  is  bound  generally,  at  least,  by 
positive  restrictions  and  rules  of  policy;  and  if  an  instru- 
ment is  void  at  law  for  want  of  power  to  execute  it.  or 
is  forbidden  by  statute,  equity  will  not  enforce  it  (16 
Cyc.  137.) 

By  the  Court,  COLEMAN,  J. : 

This  is  an  action  to  foreclose  a  mortgage.  From  a 
judgment  for  costs  in  favor  of  the  defendants,  following 
an  order  sustaining  a  demurrer  to  plaintiff's  complaint, 
an  appeal  is  taken  to  this  court. 

The  complaint  alleges  that  in  May,  1907,  William  James 
executed  his  certain  promissory  note  to  one  John  Schmitt 
in  the  sum  of  $4,000,  bearing  interest  at  8  per  cent  per 
annum,  payable  May  27, 1908,  to  secure  which  he  executed 
to  Schmitt  a  mortgage  upon  lot  4,  block  C,  of  Reno;  that 
on  January  10, 1908,  said  James  conveyed,  subject  to  said 
mortgage,  the  lot  mentioned  to  his  wife,  who  is  now  Emily 
Clark,  one  of  the  defendants,  and  his  daughter,  Mary 
Berryman  James,  each  receiving  an  undivided  one-half 
interest;  that  said  William  James  died  January  15, 1908; 
that  on  April  14, 1908,  defendant  Emily  James,  now  Emily 
Clark,  was  appointed  guardian  of  her  codefendant,  Mary 
Berryman  James,  thereafter  qualified  as  such  guardian, 
and  ever  since  has  been,  and  now  is,  such  guardian;  that 
when  the  said  note  fell  due  on  May  27,  1908,  the  said 
John  Schmitt,  the  owner  thereof,  demanded  payment, 
and  threatened  that,  if  payment  was  not  forthwith  made 
he  would  foreclose  his  said  mortgage;  that  the  interestof 
said  minor  was  in  great  danger  of  being  lost  unless  said 
note  was  paid;  that  the  said  Emily  James  (now  Emily 
Clark),  the  guardian  of  Mary  Berryman  James,  petitioned 
the  district  court  of  Washoe  County  for  authority  to 
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borrow  a  sum  not  to  exceed  $6,000  with  which  to  pay  off 
said  indebtedness  and  satisfy  some  other  outstanding  liens 
against  the  property;  and  that,  notice  having  been  given 
of  the  hearing  upon  said  petition,  the  court  entered  an 
order  authorizing  the  said  guardian  to  secure  a  new  loan 
in  a  sum  not  to  exceed  $6,000,  to  execute  the  joint  note  of 
herself  individually  and  as  guardian,  and  to  secure  the 
payment  of  the  same  by  a  like  joint  mortgage  upon  the 
property  in  question;  that  in  pursuance  of  said  order 
plaintiff  loaned  defendants  the  sum  of  $5,000,  and  took 
their  note,  dated  June  13,  1908,  payable  one  year  after 
date,  with  interest  at  12  per  cent  per  annum,  and  that  a 
mortgage  to  secure  the  same  was  executed  by  said  Emily 
James  (now  Emily  Clark),  individually  and  as  guardian  of 
Mary  Berryman  James,  upon  the  property;  that  on  June 
14,  1911,  all  of  the  interest  then  due  on  said  note  was 
paid,  and  by  mutual  agreement  the  rate  of  interest  was 
reduced  to  8  per  cent  per  annum. 

It  is  the  contention  of  appellant;  (1)  That  the  mortgage 
to  appellant  is  a  valid  instrument;  and  (2)  that,  if  not 
valid  as  a  mortgage,  appellant  should  be  subrogated  to 
the  rights  of  John  Schmitt  under  the  mortgage  held  by 
him,  and  which  was  paid  off  by  the  money  advanced  by 
appellant 

1.  As  to  the  first  contention,  we  are  clearly  of  the 
opinion  that  it  cannot  be  sustained.  At  the  time  the 
court  ordered  the  guardian  to  borrow  money  and  to  secure 
the  payment  thereof  on  the  part  of  the  ward  by  giving  a 
mortgage,  there  was  no  statute,  as  there  is  now  (Stats. 
1911,  p.  71;  Rev.  Laws,  6166)  authorizing  the  court  to 
empower  the  guardian  to  execute  a  mortgage.  The 
general  rule  covering  this  situation  is  stated  by  Cyc  as 
follows; 

"The  guardian  has  no  power  to  mortgage  his  ward's 
real  estate  unless  authorized  by  order  of  court  in  pur- 
suance of  a  statute  empowering  the  court  to  make  such 
order."  (21  Cyc.  84.) 

See,  also,  15  Am.  &  Eng.  Ency.  Law  (2d  ed.)  69: 
Woerner,  Amer.  Law  of  Guardianship,  p.  177. 
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Api>ellant  cites  Northwestern  G.  L.  Co.  v.  Smith,  15 
Mont  101,  38  Pac.  224,  48  Am.  St  Eep.  6^  in  support 
of  the  contention  that  the  mortfr^^  is  valid.  Suffice  it 
to  say  that  if  we  approved  of  the  ruling  in  that  case  (as 
to  which  we  express  no  opinion),  the  facts  of  this  case 
are  not  the  same  as  in  that  one;  consequently  it  is  no 
authority  to  support  the  contention  here. 

2.  Should  the  appellant  be  subrogated  to  the  rights  of 
John  Schmitt?  By  the  demurrer  it  is  admitted  that  the 
money  advanced  by  appellant  paid  off  the  indebtedness 
of  Schmitt  This  money  was  advanced  at  the  request  of 
respondent  Emily  Clark,  both  in  her  individual  and  in 
her  representative  capacity.  While  the  mortgage  is 
void  what  is  there  to  prevent  the  subrogation  of  appel- 
lant to  the  rights  of  John  Schmitt  who  was  paid  with 
appellant's  money?  It  is  urged  on  the  part  of  respon- 
dents that  appellant  was  a  mere  volunteer,  a  stranger 
and  an  intermeddler,  and  therefore  that  he  should  not 
be  substituted.  We  concede  that  a  volunteer  and  inter- 
meddler has  no  rights.  The  question  then  is,  Was  appel- 
lant a  volunteer,  a  stranger,  and  an  intermeddler?  It 
was  said  by  the  Supreme  Court  of  Utah,  in  George  v. 
Butler,  16  Utah,  111,  50  Pac.  1032.  that: 

"Tested  alone  by  the  earlier  cases,  Sutherland  might 
be  regarded  as  a  volunteer,  but  latterly  the  doctrine  of 
subrogation  has  been  developed  and  expanded,  and  given 
a  wider  application  to  business  matters.  By  analogy,  it 
has  been  applied  to  transactions  similar  to  the  one  under 
consideration,  to  one  having  no  previous  interest  to  pro- 
tect, who  pays  off  a  mortgage,  or  advances  money  for  its 
payment  at  the  instance  of  the  mortgagor,  and  for  his 
benefit  when  no  innocent  person  can  be  injured,  believ- 
ing he  is  getting  security  equal  to  that  of  the  person 
whose  debt  he  pays.  We  cannot  hold  Sutherland  to  be 
a  mere  volunteer  or  stranger,  officiously  intermeddling 
by  paying  the  debts  due  the  Pacific  Investment  Company. 
(EmmeH  v.  Thompson,  49  Minn.  386,  52  N.  W.  31,  32  Am. 
St  Rep.  566;  3  Pom.  Eq.  Jur.,  sec.  1212;  Cobb  v.  Dyer, 
69  Me.  494;  Bruae  v.  Nelgm,  35  Iowa.  157;  WhitesaUe  v. 
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Loan  Agency,  27  S.  W.  309;  Harris,  Subr.  sec.  811.)  Our 
conclusion  is  that  the  decree  of  the  court  below,  subrogat- 
ing the  cross  complainant  to  the  lien  of  the  Pacific  Invest- 
ment Company  by  virtue  of  the  assignment  and  delivery 
of  the  lease  as  a  pledge  to  secure  the  $2,500  loaned  on 
November  1, 1890,  and  directing  it  to  be  paid  before  the 
debt  to  plaintiff,  was  not  erroneous.  The  decree  of  the 
court  below  is  affirmed." 

In  the  case  of  Gavs  v.  Thieme,  93  N.  Y.  232,  the  court 
uses  the  following  language: 

"It  is  no  doubt  true,  however,  as  the  learned  counsel 
for  the  respondents  argues,  that  a  volunteer  cannot 
acquire  either  an  equitable  lien  or  the  right  to  subroga- 
tion, •  •  •  but  no  one  who,  at  the  request  of  another, 
advances  his  money  to  redeem,  or  even  to  pay  off  a  secu- 
rity in  which  that  other  has  an  interest,  or  to  the  dis- 
charge of  which  he  is  bound,  is  not  of  that  character, 
and,  in  the  absence  of  an  express  agreement,  one  would 
be  implied,  if  necessary,  that  it  shall  subsist  for  his  use, 
and  it  will  be  so  enforced.  But  the  doctrine  of  substitu- 
tion may  be  applied  although  there  is  no  contract,  express 
or  implied.  It  is  said  to  rest '  on  the  basis  of  mere  equity 
and  benevolence,'  *  •  *  and  is  resorted  to  for  the 
purpose  of  doing  justice  between  parties.  Here  the 
defendants  have  no  equity." 

Mr.  Pomeroy,  in  considering  the  question  of  subroga- 
tion, says: 

"The  doctrine  is  also  justly  extended,  by  analogy,  to 
one  who,  having  no  previous  interest  and  l)eing  under  no 
obligation,  pays  off  the  mortgage,  or  advances  money  for 
its  pajrment,  at  the  instance  of  a  debtor  party  and  for  his 
benefit;  such  a  person  is  in  no  sense  a  mere  stranger  and 
volunteer."  (3  Pom.  Eq.  Jur.,  sec.  1212.) 

"One  who  at  the  instance  of  the  debtor  advances  money 
to  be  used  by  the  debtor  in  the  payment  of  a  prior 
security,  is  not  a  stranger  or  intermeddler  in  his  affairs." 
(Union M.  B.  &  T.  Co.  v.  Peters.  72  Miss.  1058.  18  South. 
497,  30  L.  R.  A.  829,  citing  authorities.) 

In  Zimmerman  v.  HaUer,  154  N.  Y.  Supp.  674,  the  court 
uses  the  following  language: 
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"Subrogation  is,  in  point  of  fact,  simply  a  means  by 
which  equity  works  out  justice  between  man  and  man. 
Judge  Peckham  says,  in  Pease  v.  Egan,  131  N.  Y.  262,  30 
N.  &.  102,  that  'it  is  a  remedy  which  equity  seizes  upon 
in  order  to  accomplish  what  is  just  and  fair  as  between 
the  parties';  and  the  courts  incline  rather  to  extend  than 
to  restrict  the  principle,  and  the  doctrine  has  been  steadily 
growing  and  expanding  in  importance." 

Therefore,  whatever  may  have  been  the  old  test  of  what 
constituted  a  volunteer,  stranger,  and  intermeddler,  we 
believe  that  the  decided  trend  of  modem  authorities  is 
to  take  a  liberal  view  of  the  question;  and,  being  guided 
by  this  modem  view,  we  are  of  the  opinion  that  a  volun- 
teer, a  stranger,  an  intermeddler,  is  one  who  thrusts  him- 
self into  a  situation  on  his  own  initiative,  and  not  one  who 
becomes  a  party  to  a  transaction  upon  the  urgent  petition 
of  a  person  who  is  vitally  interested,  and  whose  rights 
would  be  sacrificed  did  he  not  respond  to  the  importunate 
appeal.  If  this  conception  is  in  keeping  with  what  we 
believe  to  be  the  modem  and  better  view,  it  is  clear  that 
appellant  was  no  stranger,  volunteer,  or  intermeddler.  If 
he  was  not, why  should  he  suffer? 

It  was  said  in  Stevens  v.  King,  84  Me.  293,  24  Atl.  851; 

"Legal  subrogation  takes  effect  to  its  full  extent  for 
the  benefit  of  one  who,  being  himself  a  creditor,  pays  the 
claim  of  another  who  has  a  preference  over  him  by  reason 
of  his  liens  and  securities.  (Bouv.  Law  Die.  Subrogation.) 
It  applies  to  a  great  variety  of  cases,  and  is  broad  enough 
to  include  every  instance  in  which  one  party  pays  a  debt 
for  which  anofjier  is  primarily  liable,  and  which  in  equity 
and  good  conscience  should  have  been  discharged  by  the 
latter;  not,  however,  in  the  interest  of  mere  volunteers 
and  intermeddlers;  nor  is  it  allowed  so  as  to  do  injury  to 
the  rights  of  others.  It  ignores  the  form  and  looks  to 
the  substance.  It  construes  payment  to  be  purchase  and 
purchase  to  be  payment,  as  justice  may  demand.  It  sub- 
stitutes one  person  for  another,  or  property  for  property. 
Sheldon  on  Subrogation,  sec.  247,  lays  down  as  deducible 
from  the  cases  on  the  subject  the  following  rule:  *And 
a  party  who  has  paid  a  debt  at  the  request  of  a  debtor. 
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and  under  circumstances  which  would  operate  a  fraud 
upon  him  if  the  debtor  were  afterwards  allowed  to  insist 
that  the  security  for  the  debt  was  discharged  by  his 
payment,  may  also  be  subrogated  to  the  security,  as  to 
that  debtor. ' " 

Would  not  a  fraud  in  fact  be  perpetrated  upon  appellant 
if  he  were  not  permitted  to  be  subrogated  to  the  Schmitt 
mortgage?  The  Schmitt  mortgage  was  given  by  the 
father  of  the  minor;  she  took  the  property  subject  to 
the  debt  Would  it  not  be  an  approval  of  the  grossest 
injustice  for  a  court  of  equity  to  permit  this  minor  to 
have  the  property  relieved  of  the  burden  attached  to  it, 
at  the  expense  of  one  who  aided  her,  as  did  appellant? 

The  reasons  which  have  induced  the  courts  to  deny 
the  right  of  a  guardian  to  mortgage  an  infant's  property 
do  not  exist  here.  The  courts,  in  denying  this  privilege 
(when  not  allowed  by  statute),  proceed  upon  the  theory 
that  mortgages,  as  a  rule,  eat  up  the  estate.  In  this  case 
the  process  of  devouring  was  about  to  be  set  in  motion 
when  request  was  made  to  appellant  to  save  the  estate 
from  an  existing  mortgage;  one  more  effort,  and  the  estate 
would  have  been  "  swallowed  up. "  Appellant  stepped  into 
the  breach;  he  stayed  the  pending  and  final  gulp;  he  pre- 
served the  status  quo,  and  at  a  time,  too,  when  the  entire 
country  was  at  the  tail  end  of  a  devastating  financial 
cataclysm;  in  fact,  he  was  a  "good  Samaritan."  What 
shall  he  receive  for  his  pains?  Gratitude  or  ingratitude? 
justice  or  injustice?  equity  or  inequity?  The  spirit  of 
common  decency,  to  say  nothing  of  equity,  prompts  a 
court  to  hold  that  this  man  should  not  be  turned  away 
without  relief.  In  our  opinion,  appellant  should  be  sub- 
rogated to  the  rights  of  John  Schmitt.  And  in  this 
opinion  we  do  not  stand  alone.  Other  courts  have 
passed  upon  similar  transactions. 

"The  right  of  subrogation,  or  of  equitable  assignment, 
is  not  founded  upon  contract  alone,  nor  upon  the  absence 
of  contract,  but  is  founded  upon  the  facts  and  circum- 
stances of  the  particular  case,  and  upon  principles  of 
natural  justice;  and  generally,  where  it  is  equitable  that 
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a  person  furnishing  money  to  pay  a  debt  should  be 
sutetituted  for  the  creditor,  or  in  place  of  the  creditor, 
such  person  will  be  so  substituted."  (Crippenv.  Chappel, 
35  Kan.  495, 11  Pac.  455.  57  Am.  Rep.  187.) 

See,  also,  37  Cyc.  363,  364.  365;  Ncrrthweatem  Mut.  S.  & 
L.  Asm.  V.  WhiUs  (N.  D. )  153  N.  W.  975;  Hays  v.  Ward,  4 
Johns.  Ch.  (N.  Y.)  123,  8  Am.  Dec.  554;  WaU  v.  Maatm, 
102  Mass.  313. 

The  case  of  Crippen  v.  Chappel,  supra,  is,  in  legal  effect, 
identical  to  the  one  at  bar.  In  that  case  money  was 
advanced  to  pay  off  a  prior  mortgage  upon  the  assurance 
that  the  administrator  would  obtain  an  order  of  court 
authorizing  him  to  execute  a  mortgage  to  secure  the 
money  thus  advanced.  The  order  of  court  was  obtained, 
the  money  advanced,  and  the  mortgage  executed  pursuant 
to  the  order  of  court  The  mortgage  given  by  the  admin- 
istrator was  void  for  the  reason  that  the  court  had  no 
authority  to  empower  the  giving  of  it.  It  was  held  in 
that  case  that  the  parties  loaning  the  money,  under  those 
circumstances,  to  pay  off  the  first  mortgage,  would  be 
subrogated  to  the  rights  of  the  holder  of  the  mortgage 
paid  off.  We  believe  the  holding  of  the  court  was  founded 
upon  principles  of  equity  and  natural  justice,  and  for  the 
court  not  to  have  so  held  would  have  enabled  the  other 
parties  to  perpetrate  a  fraud  upon  the  one  who  came  to 
their  rescue. 

In  the  case  of  Wilson  v.  Hvbbard,  39  Wash.  671, 82  Pac. 
154,  it  appears  that  Virginia  Wilson,  after  executing  a 
mortgage  upon  certain  real  estate,  died,  leaving  minor 
children.  The  mortgage  was  foreclosed.  For  the  pur- 
pose of  raising  money  to  redeem  from  the  foreclosure 
sale,  an  order  of  court  was  made,  authorizing  the  execu- 
tion of  a  mortgage  upon  the  property.  In  proceedings 
to  foreclose  the  last-mentioned  mortgage,  the  court  held 
the  mortgage  to  be  void,  but  ruled  that  the  mortgagee 
should  be  subrogated  to  the  rights  of  the  mortgagee 
whose  debt  had  been  paid  off  with  the  money  realized 
under  the  void  mortgage.     The  court  said: 

"One  who  in  good  faith  lends  money  which  is  actually 
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used  to  pay  debts  of  an  estate,  *  *  *  and  in  pursuance 
of  said  agreement  takes  a  mortgs^^  for  his  security, 
which  proves  invalid,  will  be  subrogated  to  the  benefit 
of  the  liens  held  by  the  creditors  of  said  estate  who  were 
paid  with  his  money"— citing  authorities. 

We  think  that  the  reasoning  of  the  Supreme  Court  of 
Montana,  in  the  case  of  Northwestern  G.  L.  Co.  v.  Smith, 
supra,  is  in  support  of  our  position  in  this  case.  At  page 
462,  37  Cyc.  it  is  said: 

"  Where  an  invalid  or  defective  mortgage  is  given  to 
secure  an  advance  of  money  made  for  the  express  pur- 
pose of  paying  off  a  prior  incumbrance,  the  mortgagee  in 
the  defective  mortgage  will  be  subrogated  to  the  lien  of 
the  incumbrances  so  discharged,  in  the  absence  of  inter- 
vening incumbrances." 

See,  also,  Northwestern  Mut.  S.  &  L.  Assn.  v.  White 
(N.  D.)  153N.W.975. 

In  the  case  of  Heuser  v.  Sharman,  89  Iowa,  355,  56  N.  W. 
525,  48  Am.  St  Rep.  330,  it  is  said: 

"It  has  been  held  that  the  right  of  subrogation  is  not 
founded  on  contract,  but  is  the  creation  of  equity,  and 
enforced  solely  for  the  protection  of  persons  who,  by 
paying  the  debts  of  others,  should  in  good  conscience  be 
substituted  in  the  place  of  the  original  creditor.  But  now 
it  is  held  by  many  of  the  courts  that  where  a  third  person 
pays  the  debt  at  the  instance  of  the  debtor,  and  upon  an 
agreement  or  understanding  with  the  debtor  that  he  shall 
be  entitled  to  the  benefit  of  the  security  held  by  the 
creditor,  equity  will  compel  the  debtor  to  do  justly,  and 
will  substitute  the  person  who  discharges  the  debt  to  all 
the  rights  of  the  creditor  whose  claim  the  third  person 
has  discharged.  (CHppenv.Chappei,  35  Kan.  495, 11  Pac. 
453,  57  Am.  Rep.  187;  Insurance  Co.  v.  Aspinvmll,  48  Mich. 
238, 12  N.W.  214;  Levy  v.  MaHin,  48  Wis.  198,  4  N.W.  35; 
Cobb  V.  Dyer,  69  Me.  494;  McKenzie  v.  McKenzie.  52  Vt. 
271;  Emmert  v.  Thompson,  49  Minn.  386,  52  N.W.  31,  32 
Am.  St.  Rep.  566;  Baker  v.  Baker.  2  S.  D.  261,  49  N.W. 
1064,  39  Am.  St.  Rep.  776.)  Without  reviewing  these 
authorities,  it  is  sufficient  to  say  that  they  fully  sustain 
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the  rule  above  announced.  In  some  of  them  there  does 
not  appear  to  be  even  an  express  contract  that  the 
substitution  shall  be  made,  but  the  risht  was  enforced 
because  of  a  mere  understanding  or  expectation  of  the 
transfer  of  the  security;  in  others  the  contract  was  that 
the  mortgage  should  be  paid,  and  a  new  one  substituted 
for  it;  and  in  others,  where  new  mortgages  were  made 
which  were  held  to  be  invalid,  it  was  held  that  the  person 
making  the  payment  was  entitled  to  be  subrogated  to  all 
the  rights  of  the  original  mortgagee.  This  principle 
commends  itself  to  us  as  eminently  just" 

In  the  case  of  Haverford  L.  &  B.  Aasn.  v.  Fire  Assn., 
180  Pa.  522,  37  Atl.  179,  57  Am.  St.  Rep.  657.  it  is  said: 

"Thomas  Dougherty,  supposing  that  under  the  will 
of  Frances  Dougherty  he  was  the  owner  of  the  entire 
premises,  mortgaged  them  to  the  appellant  for  $2,200, 
and  tbe  appellant,  also  supposing  him  to  be  the  owner, 
loaned  him  the  money,  but  at  hia  request  applied  part  of 
it  to  the  payment  of  a  prior  mortgage  to  the  Fire  Asso- 
ciation, one  of  defendants.  It  is  now  conceded  that,  by 
the  true  construction  of  the  will  of  Frances  Dougherty, 
Thomas  was  not  the  owner  of  the  whole,  but  only  of  an 
undivided  fifth  as  tenant  in  common  with  his  four  chil- 
dren. Under  these  circumstances  it  is  entirely  clear  that 
Dougherty,  having  relieved  the  common  estate  of  an 
incumbrance,  was  entitled  to  contribution  from  his 
cotenants,  and  might  have  enforced  his  claim  by  sub- 
rogation to  the  rights  of  the  mortgagee  under  the  dis- 
charged mortgage.  •  •  •  In  the  present  case  the 
appellant  was  not  a  volunteer,  but  paid  the  first  mort- 
gage on  the  express  direction  of  the  debtor,  and  with  the 
intention  of  both  parties  that  the  appellant  should  be 
secured  by  the  land.  'A  person  who  has  lent  money  to 
a  debtor  for  the  purpose  of  discharging  a  debt  may  be 
subrogated  by  the  debtor  to  the  creditor's  rights,  and  if 
the  parly  who  has  agreed  to  advance  the  money  for  the 
purpose  employs  it  himself  in  paying  the  debt  and  dis- 
charging the  incumbrance  on  land  given  for  its  security, 
he  is  not  to  be  regarded  as  a  volunteer.     He  is  not,  after 
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such  an  agreement  with  the  debtor,  a  strangrer  in  relation 
to  the  debt,  but  may,  in  equity,  be  entitled  to  the  benefit 
of  the  security  which  he  has  satisfied  with  the  expecta- 
tion of  receiving  a  new  mortgage  or  lien  upon  the  land 
for  the  money  paid. '  (Dix.  Subr,  165. ) " 

See,  also,  Lashua  v.  Myhre,  117  Wis.  18,  93  N.  W.  811; 
Scott  et  aX.  v.  Land  Mort.  J.  &  A.  Co.,  127  Ala.  161,  28 
South.  709;  Whitewell  v.  Texas  (Tex.  Civ.  App. )  27  S.  W. 
309;  Baker  v.  Baker,  2  S.  D.  261,  49  N.  W.  1064,  39  Am. 
St.  Rep.  776;  Sproal  v.  Laraen,  138  Mich.  142,  101  N.W. 
213;  Western  Mort.  &  I.  Co.  v.  Gamer,  63  Fed.  647,  11 
C.  C.  A.  371;  Amickv.  Woodworth,  58  Ohio  SL  86,  50 
N.  E.  437;  Warfordv.  Hankim,  150  Ind.  489,  50  N.  E.  468; 
Bank  V.  Brock,  13  S.  D.  409,  83  N.  W.  436;  Reimler  v. 
Pfingstm  (Md.)  28  Atl.  24;  G<yre  v.  Brian  (N.  J.  Ch.)  35 
Atl.  897;  Fievel  v.  Zvher,  87  Tex.  275,  3  S.  W.  273;  Mitchell 
V.  BvM,  45  Ga.  162;  Emmert  v.  Thompson,  49  Minn.  386, 
52  N.W.  31,  32  Am.  St  Rep.  566;  Boevink  v.  ChrisHaanae, 
69  Neb.  256,  95  N.W.  652. 

3,4.  But  it  is  urged  by  the  respondents  that,  even  if 
appellant  is  subrogated  to  the  rights  of  Schmitt,  the  right 
of  foreclosure  is  barred  by  the  statute  of  limitations. 
The  note  held  by  Schmitt  fell  due  May  27, 1908.  The 
debt  is  the  principal  thing,  and  the  mortgage  but  a  mere 
incident  (27  Cyc.  1286;  Local  L  Co.  v.  Humes,  151  Pac. 
878.)  By  section  3718,  Cutting's  Comp.  Laws  (section 
4967,  Revised  Laws  of  Nevada),  actions  upon  contracts 
and  obligations  founded  upon  instruments  in  writing  must 
be  brought  within  six  years.  So  that,  if  there  were  no 
payment  or  new  promise,  action  on  the  Schmitt  note  would 
have  been  barred  after  May  27, 1914.  The  present  suit 
was  not  commenced  until  after  that  date.  But  holding, 
as  we  do,  that  appellant  should  be  subrogated  to  the 
rights  of  Schmitt,  he  stepped  into  the  shoes  of  Schmitt 
so  to  speak,  as  of  the  date  of  the  payment  of  the  Schmitt 
note,  which  was  on  or  about  June  12, 1908.  While  on 
June  14, 1911,  there  was  paid  to  appellant  in  behalf  of 
respondents  the  accrued  interest  on  the  mortgage  exe- 
cuted purauant  to  the  order  of  the  court  we  think,  in 
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view  of  the  circumstances,  that  that  payment  should  be 
credited  iirst  to  the  payment  of  the  accrued  interest  on 
the  Schmitt  note,  at  the  rate  of  interest  it  was  drawing, 
and  that  the  excess,  if  any,  should  be  credited  upon  the 
principal  of  that  note.  That  being  done,  it  will  be  seen 
that  suit  upon  the  Schmitt  note  is  not  barred  by  the 
statute,  even  as  of  this  date.  {Bassett  v.  Mining  Co.,  15 
Nev.  293;  25  Cyc.  1034, 1035.) 

It  is  ordered  that  the  judgment  of  the  district  court  be 
reversed,  and  that  the  case  be  remanded  for  further  pro- 
ceedings in  accordance  with  the  views  herein  expressed. 


[No,  2201] 

In  the  Matter  of  the  Application  of  W.  L.  COUNTS 
FOR  A  Writ  of  Habeas  Corpus. 

[153Pac.  93] 

1.  Licenses — I'oweks  of  City  Council— Jitney  Busses. 

Under  Reno  City  Charter,  art.  12.  sec,  10,  Bubd.  12,  as 
amended  bj  Stats.  1615,  c.  184,  giving  tbe  city  council  jKiwer 
to  Impose  a  license  tax  on  and  regulate  backs,  backney 
coacbes.  and  "all  otber  vehicles  used  for  hire,"  tbe  city 
council  bad  authority  to  pass  an  oMInance  licensing  and 
regulating  the  operation  at  Jitney  busses. 

2.  Statutes — Auenuuent — Auenduent  of  Repealed  Act. 

An  amendment  of  a  city  charter  was  not  invalid  because 
tbe  title  of  tbe  act  purported  to  amend  an  act  theretofore 
repealed. 

3.  Licenses — Reason  able  ness — Auount. 

a  city  ordinance  licensing  jitney  busses  and  regulating  the 
tax  according  to  the  seating  capacity,  was  not  invalid  as  fall- 
ing to  comply  with  the  charter  provision  that  all  licenses 
abould   be  graduated   accurdliig   to  tbe  amount   of  business 

4.  SlUSICIPAL     COKFOBATIONS — POWEBS LICENSES — JiTHEY     BUSSES. 

Stats.  1913,  c.  206,  regulating  automobiles  or  motor  vehicles 
on  public  roads  and  streets,  providing  a  license  for  tbe  opera- 
tion tbereof,  aud  In  section  IS  providing  that  the  act  shall  in 
no  wise  affect  any  statute  now  existent  nor  tbat  may  here- 
after be  enacted  providing  for  tbe  licensing  of  automobiles 
for  bire,  does  not  Interfere  with  tbe  power  of  a  city  to  license 
and  regulate  tbe  use  of  Jitney  busses. 
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Original  proceeding  by  W.  L.  Counts  for  writ  of 
habeas  corpus.    Writ  denied, 

Sweertey  &  Morehmise,  for  Petitioner: 

The  right  to  declare  an  automobile,  whether  for  pleas- 
ure or  hire,  a  "jitney  bus,"  is  not  specifically  granted  by 
the  state  law  or  the  city  charter.  A  city  can  exercise 
only  such  powers  as  are  expressly  granted,  and  such 
others  as  may  be  necessary  to  carry  into  execution  the 
powers  expressly  granted.  (Collins  v.  Hatch,  18  Ohio, 
523,  51  Am.  Dec.  465.) 

There  is  no  special  grant  of  power  to  license  automo- 
biles, and  no  such  ordinance  or  license  can  be  made  under 
the  general  welfare  clause  of  the  charter.  (People  v. 
BrMce,  63  Pac.  519.) 

The  act  of  1903  has  been  absolutely  repealed,  and 
therefore  the  title  of  said  act  could  not  be  repealed  by 
the  statute  of  1915.  (36  Cyc.  1085-1165;  Sandoval  v. 
Board.  86  Pad.  427;  State  ex  rel.  Flack  v.  Rogers,  10  Nev. 
319;  State  v.  Lee,  2S  Nev.  380;  26  Am.  &  Eng.  Ency. 
Law,  703.) 

Where  there  is  no  special  grant  of  power  given  to  a 
municipal  operation,  it  cannot,  under  the  general  welfare 
clause,  pass  an  ordinance  making  that  an  offense  against 
the  city  which  is  an  offense  against  the  state.  {State  v. 
Welch.  36  Conn.  215;  Mayor  v.  Hvssey,  21  Ga.  80;  Jenkins 
V.  Mayor,  35  Ga.  145;  Lockwood  v.  Muhiberg,  124  Ga.  660; 
Loeb  V.  City,  82  Ind.  175;  State  v.  McCoy,  116  N.  C.  1059.) 
The  state  law  requires  a  license,  and  a  failure  to  take  out 
one  is  a  misdemeanor.     (Stats.  1918,  sec.  16,  p.  283.) 

Lester  D.  Summerjidd,  City  Attorney  of  Reno,  for 
Respondent: 

A  state  automobile  license  does  not  authorize  a  licensee 
to  engage  in  the  jitney  bus  business  of  carrying  passengers 
for  hire.  (Commonwealth  v.  Fenton.  138  Mass.  195,  29 
N.  E.653.) 

In  any  event,  a  state  and  a  city  license  are  both  valid. 
A  license  exacted  on  the  same  business  by  a  city  and  a 
county  is  valid.     (Ex  Parte  Siebenhauer,  14  Nev.  365;  4 
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Dillon,  Mun.  Corp.,  5th  ed.  sec.  1408;  2  McQuillin,  Mun. 
Corp.,  sees.  876,  878,  888;  Brazier  v.  Phila.,  64  Atl.  508; 
Fairfield  v.  Shallenberger.  113  N.  W.  469;  Ex  Parte 
Wmiams,  31  Tex.  Cr.  App.  262;  Cross  v.  N.  C,  132 
U.S.131,  33L.Ed.  287.) 

Even  if  the  amendments  of  1915  are  invalid  because  of 
defective  title,  the  former  charter  provisions  still  remain 
in  full  force  and  effect.  (State  v.  Crazier,  12  Nev.  300; 
36  Cyc.  1056. ) 

The  statute  of  1913,  relied  upon  by  petitioner,  provides 
for  an  operating  license,  and  does  not  cover  vehicles  for 
hire.  There  is  no  conflict  with  the  city  ordinance  or 
charter  provisions  which  could  operate  as  a  repeal.  (1 
Dillon,  Mun.  Corp.,  5th  ed.  sec.  235;  2  McQuillin,  Mun. 
Corp..  sec.  831;  State  v.  Labatut,  39  La.  Ann.  516,  2 
South.  550.) 

If  a  jitney  bus  is  a  vehicle  used  for  hire,  and  the  classi- 
fication as  such,  apart  from  the  general  classification  of 
automobiles,  is  a  valid  one,  the  authority  for  the  passage 
of  the  ordinance  is  clear  and  unquestionable.  {State  ex 
ret  Case  v.  HtrweU,  147  Pac.  1159;  Ex  Parte  Cardinal,  150 
Pac.  348;  Ex  Parte  SuUivan,  178  S.  W.  537;  Ex  Parte 
Dickey,  85  S.  E.  781.) 

By  the  Court,  Norcross,  C.  J. : 

This  is  an  original  proceeding  in  habeas  corpus.  Peti- 
tioner alleges  that  he  is  unlawfully  held  in  custody  by 
the  chief  of  police  of  the  city  of  Reno  upon  a  charge  of 
misdemeanor  for  the  violation  of  a  certain  ordinance  in 
said  city,  known  as  City  Ordinance  No.  183,  and  entitled: 

"An  ordinance  to  fix,  impose  and  provide  for  the 
collection  of  a  license  tax  upon  jitney  busses,  and  to 
regulate  the  operation  and  running  of  the  same  within 
the  city  of  Reno;  to  fix  a  penalty  for  the  violation  of  its 
provisions;  and  to  repeal  all  ordinances  and  parts  of 
ordinances  in  conflict  therewith,  and  particularly  City 
Ordinance  No.  176." 

Section  1  of  the  ordinance  in  question,  under  the  heading 
"Definition  of  Terms."  provides: 

"A' jitney  bus'  shall  mean  and  include  any  self-propelled 
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motor  vehicle,  other  than  a  street-car,  employed  in  the 
business  of  carrying  passengers  for  hire  over  fixed  routes, 
or  between  certain  definite  points,  within  the  city  of  Reno. " 

Section  2  of  the  ordinance  requires  a  written  application, 
according  to  a  prescribed  form,  for  a  license  to  engage  in 
the  business  of  operating  or  running  a  "jitney  bus"  to  be 
filed  with  the  city  clerk. 

Section  3  of  the  ordinance  requires  that  the  written 
application  be  accompanied  with  a  surety  company  bond 
or  a  policy  of  insurance  executed  by  a  company  author- 
ized to  do  business  in  Nevada,  in  the  sum  of  $10,000  for 
the  operation  of  not  to  exceed  one  "jitney  bus,"  and 
$5,000  for  each  additional  "jitney  bus"  proposed  to 
be  operated,  such  indemnity  bond  "conditioned  to  the 
eflEect  that  in  the  event  of  any  person  or  property  being 
injured  or  damaged  by  negligence  or  carelessness  in  the 
operation  of  any  jitney  bus  owned  or  operated  by  or 
under  the  control  of  the  person  filing  such  indemnity 
bond,  the  person  so  injured  in  his  person  or  property 
shall  have  a  right  of  action  thereon.  •    •     •  " 

Such  policy  of  insurance,  if  furnished  in  lieu  of  a  bond, 
to  insure  the  owner,  lessee,  or  person  in  control  of  said 
"jitney  bus  against  loss  by  reason  of  damage  that  may 
result  to  any  person  or  property  by  reason  of  negligence 
or  carelessness  in  the  operation  of  any  jitney  bus  owned, 
operated,  or  under  the  control  of  the  person  filing  such 
policy  of  insurance.  •  •  *  Said  policy,  or  policies,  of 
insurance  shall  guarantee  payment  of  any  final  judgment 
rendered  against  the  said  owner  or  lessee  of  said  jitney 
bus,  under  the  terms  and  conditions  hereinbefore  set 
forth,  irrespective  of  the  financial  responsibility  of  the 
owner,  lessee,  or  person  having  the  control  of  said  jitney 
bus." 

Section  4  of  the  ordinance  provides  that  the  city  council 
shall  grant  a  license  to  operate  such  jitney  bus  or  busses 
upon  the  approval  of  such  bond  or  policy  of  insurance; 
the  other  provisions  of  the  ordinance  appearing  to  have 
been  fully  complied  with. 

Section  5  of  the  ordinance  fixes  the  amount  of  a  quar- 
terly license  tax  at  $15  for  a  bus  of  a  capacity  of  not 
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exceeding  five  passengers;  $20  for  a  bus  with  a  capacity 
of  more  than  five  and  less  than  ten  passengers;  and  $30 
where  the  capacity  of  the  bus  exceeds  ten  passengers. 

Sections  6,  7,  and  9-16  of  the  ordinance  contain  other 
provisions  in  the  nature  of  regulations,  not  necessary  to 
here  refer  to. 

Section  8  makes  it  unlawful  to  operate  a  "jitney  bus" 
without  the  prescribed  license,  and  section  17  makes  it  a 
misdemeanor  to  violate  any  provision  of  the  ordinance. 

Section  19  provides; 

"This  ordinance  is  hereby  declared  to  be  passed  and 
adopted,  both  for  the  purpose  of  revenue  and  for  the 
regulation  of  the  business  herein  legislated  upon." 

It  is  the  contention  of  petitioner  that  the  ordinance  in 
question  is  void,  in  that  the  city  council  of  the  city  of 
Reno  is  not  invested  with  any  power  to  adopt  such  an 
ordinance;  that  the  city  council  has  no  power  to  classify 
an  automobile  as  a  jitney  bus  or  to  define  the  points  in 
the  city  of  Reno  over  which  an  automobile  should  run,  or 
to  authorize  or  compel  or  demand  of  petitioner  a  bond  in 
the  sum  of  $10,000  or  any  other  sum,  before  he  could  run 
his  said  automobile,  he  being  licensed  by  the  State  of 
Nevada;  that  the  said  ordinance  is  void  because  the 
license  tax  is  not  made  uniform  in  proportion  to  the 
approximate  amount  of  business  done  by  the  licensee, 
and  further,  because  it  is  unreasonable  and  discrimi- 
nating, in  that  street  railroads,  motor  cycles,  and  other 
vehicles  are  permitted  to  use  the  streets  of  the  city  of 
Reno,  without  any  such  Qualifications,  as  the  giving  of  a 
bond  of  $10,000,  or  the  paying  of  a  license  therefor. 

The  so-called  "jitney  bus"  is  a  very  modem  institution. 
Many  cities  have  dealt  with  the  question  by  ordinance 
similar  to  that  under  consideration  in  the  present  case. 
A  few  cases  involving  these  ordinances  have  been  decided 
by  courts  of  last  resort  in  several  of  the  states,  and  such 
ordinances  have  uniformly  been  sustained:  Ex  Parte 
Z>icJtcy(W.  Va.)85  S.  E.  781;  Ex  Parte  Cardinal  (Cal.) 
150  Pac.  348;  Ex  Parte  SiUlivan  <Tex.  App.)  178  S.  W. 
537;  State  ex  rel.  Case  v.  Howea  (Wash. )  147  Pac.  1159. 

In  an  article  appearing  in  the  August,  1915,  number  of 
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Case  and  Comment,  entitled  "The  Jitney  Bus  as  a  Factor 
in  Public  Service,"  the  author,  Mr.  Gordon  Lee  of  the 
New  York  bar,  says: 

"Information  obtained  from  mayors,  bankers,  and 
railway  authorities  in  various  municipalities  discloses 
that  out  of  138  cities  representing  45  states,  the  District 
of  Columbia,  and  8  of  the  principal  cities  of  the  Dominion 
of  Canada,  jitney  busses  are  operated  at  present  in  106, 
leaving;  32  in  which  there  is  no  trafliic  of  this  character. 

*  *  *  Municipal  regulations  of  the  business  usually 
prescribe  a  license  fee  graduated  according  to  passenger 
capacity,  and  require  a  bond  to  be  given  to  insure  careful 
and  proper  operation,  and  to  afford  indemnity  for  damages 
inflicted.  »     *    »  " 

1.  It  is  not  contended  by  counsel  for  petitioner  thzt 
ordinances  regulating  the  use  of  automobiles  for  hire 
are  inherently  invalid,  but  it  is  contended  that  the  city 
council  of  the  city  of  Reno  is  without  power  to  enact 
such  ordinance. 

Subdivision  2  of  section  10  of  article  12  of  the  city 
charter  of  Reno,  as  amended  by  Stats.  1915,  p.  253,  con- 
fers general  powers  upon  the  city  council  to  make  and 
pass  ordinances. 

Subdivision  10  of  the  same  section  confers  power  upon 
the  city  council  "to  fix,  impose  and  collect  a  license  tax 
on  and  to  regulate  all  character  of  lawful  trades,  callings, 
industries,  occupations,  professions,  and  business,  con- 
ducted in  whole  or  in   part  within  the  city,  including 

•  *  •  (specifically  enumerating  the  same),  and  all 
character  of  lawful  business  or  callings  not  herein 
specifically  named;  provided,  that  in  fixing  licenses  the 
city  council  must,  as  nearly  as  practicable,  make  the 
same  uniform  in  proportion  to  the  approximate  amount 
of  business  done  by  the  licensee;  and,  provided  further, 
that  in  fixing  licenses  hereunder,  the  city  council  must 
have  due  regard  for,  and  be  governed  as  far  as  possible 
by,  the  approximate  amount  or  volume  of  business  done 
by  each  person,  firm,  company,  association,  or  corporation 
thus  licensed." 
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Subdivision  12  of  the  ssme  section  confers  power  upon 
the  city  council  "to  fix,  impose,  and  collect  a  license  tax 
on  and  reg:ulate  hacks,  hackney  coaches,  cabs,  omnibuses, 
express  wagons,  drays,  job  wagons,  and  all  other  vehicles 
used  for  hire." 

Subdivision  18  provides  for  the  issuance  of  all  licenses 
authorized  by  the  charter  and  to  dx  the  amount  thereof, 
the  times  for,  the  manner  of,  and  the  terms  upon  which 
the  same  shall  be  issued. 

Subdivision  37  confers  power  on  the  city  council: 

"To  adopt  and  enforce  by  ordinance,  all  such  measures, 
and  establish  all  such  regulations  in  case  no  express  pro- 
vision is  in  this  charter  made,  as  the  city  council  may 
from  time  to  time  deem  expedient  and  necessary  for  the 
promotion  and  protection  of  health,  comfort,  safety,  life, 
welfare,  and  property  of  the  inhabitants  of  said  city, 
*  *  *  and  to  pass  and  enact  ordinances  on  any  other 
subject  of  municipal  control,  or  to  carry  into  force  or 
effect  any  other  powers  of  the  city,  and  to  do  and  per- 
form any,  every,  and  all  acts  and  things  necessary  or 
required  for  the  execution  of  the  powers  conferred  or 
which  may  be  necessary  to  fully  carry  out  the  purpose 
and  intent  thereof." 

We  think  the  general  and  specific  provisions  of  the 
charter  referred  to  supra,  confer  power  upon  the  city 
council  to  adopt  an  ordinance  of  the  character  here  in 
question.  A  jitney  bus,  as  defined  in  the  ordinance,  is, 
we  think,  clearly  within  the  special  provisions  of  subdi- 
vision 12,  supra,  empowering  the  city  council  to  impose  a 
license  tax  on  and  regulate  "all  other  vehicles  used  for 
hire." 

Counsel  for  petitioner  cites  the  case  of  Transportation 
Co.  v.  Tobin,  19  App.  D.  G.  462,  as  an  authority  in  sup- 
port of  the  contention  that  the  expression  "all  vehicles 
used  for  hire"  cannot  be  construed  so  as  to  embrace 
automobiles  orso-called  "jitney  busses."  The  court,  in  the 
Tobin  case,  supra,  held  that  the  words  "other  vehicles" 
contained  in  the  license  law  of  the  District  of  Columbia, 
passed  by  the  legislative  assembly  of  1871,  and  providing 
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for  a  license  tax  upon  "hacks,  cabs,  omnibuses,  and  other 
vehicles  for  transportation  of  passengers  for  hire"  would 
not  be  held  to  include  motor  vehicles  used  for  hire. 
While  the  court  in  that  case  held  that  motor  vehicles 
were  not  "ejuadem  generis,"  the  court  expressed  its 
reason  for  so  holding  as  follows: 

"The  language  of  the  section  of  the  act  in  question  is 
very  broad  and  unqualified,  and  if  the  electric  vehicles, 
now  used  by  the  defendant,  had  been  known  and  in  use 
at  the  time  of  the  passage  of  the  act,  there  would  have 
been  good  ground  for  assuming  the  applicability  of  the 
terms  of  the  act  to  them,  and  that  their  use  would  have 
been  subject  to  license,  although  not  specifically  mentioned 
in  the  act.  But  it  is  a  known  fact,  and  is  conceded,  that 
these  electric  vehicles  are  of  novel  and  recent  invention 
as  to  practical  use,  and  that  they  were  unknown  to  and 
certainly  not  within  the  contemplation  of  the  authors  of 
the  act  of  the  legislative  assembly,  at  the  time  of  the 
passage  of  that  act,  as  vehicles  for  the  transportation  of 
passengers. " 

The  reasoning  of  the  opinion  that  a  motor  vehicle, 
because  not  in  existence  at  the  time  of  the  passage  of 
the  act,  ought  not  to  be  considered  as  of  the  same  gen- 
eral character  as  hacks,  cabs,  and  omnibuses  because  of 
a  difference  simply  in  the  motive  power,  does  not  appeal 
strongly  to  us.  It  is  a  matter  of  public  and  general 
knowledge  that  these  motor  vehicles  have  very  largely 
displaced  hacks,  cabs,  and  omnibuses  propelled  by  horses, 
and  that  there  is  little  or  no  distinction  between  the  two 
classes  of  vehicles,  other  than  in  the  motive  power  used. 
There  is  no  distinction  whatever  in  the  purpose  of  use. 
However,  it  is  clear,  from  the  oi»nion  in  the  Tobin  case, 
that  had  motor  vehicles  been  in  use  at  the  time  of  the 
adoption  of  the  license  law  for  the  District  of  Columbia, 
in  question  in  that  case,  the  words  "other  vehicles"  would 
have  been  construed  to  include  such  motor  vehicles.  The 
Tobin  case  was  decided  in  1902.  The  provisions  of  the 
Reno  charter  under  construction  in  this  case  were  first 
adopted  by  the  legislature  of  1905,  and  reenacted  by  the 
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amendments  of  1915.  Motor  vehicles  were  in  common 
use  at  the  time  of  the  adoption  of  these  provisions,  and 
applying  the  reasoning  of  the  Tobin  case  to  the  case  at 
bar  the  words  "all  other  vehicles  used  for  hire"  should 
be  construed  to  include  automobiles  or  "jitney  busses" 
used  for  the  transportation  of  passengers  for  hire. 

2.  The  contention  that  the  amendments  of  the  city 
charter  of  the  city  of  Reno,  made  by  the  le^slature  of 
1915,  are  invalid,  because  the  title  of  the  act  purports  to 
amend  an  act  theretofore  repealed,  is  without  merit 
This  contention  is  fully  answered  by  the  recent  case  of 
WorthingUm  v.  District  Court,  37  Nev.  212, 142  Pac  233. 
See,  also,  36  Cyc.  1058. 

3.  The  contention  of  counsel  for  petitioner,  that  the 
ordinance  is  invalid  because  not  in  compliance  with  the 
provisions  of  the  city  charter  providing  that  all  licenses 
shall  be  graduated  according  to  the  amount  of  business 
done,  is  also,  we  think,  without  merit  The  provisions  of 
the  ordinance  regulating  the  tax  according  to  the  seating 
capacity  of  the  jitney  bus  is  reasonable.  This  method  of 
fixing  license  taxes  has  been  sustained  in  "jitney  bus" 
cases  heretofore  cited.  See,  also.  Ex  Parte  lA  Protti,  68 
Cal.  635,  10  Pac.  113;  Bramman  v.  City  of  Alameda,  162 
Cal.  648,  124  Pac.  243;  4  Dillon,  Municipal  Corporations 
(5th  ed.)  sec.  1410. 

The  provisions  of  the  ordinance  requiring  a  bond  are 
substantially  the  same  as  those  contained  in  ordinances 
brought  into  question  in  "jitney  bus"  cases  cited  supra. 
The  reasons  given  for  sustaining  the  requirement  of  a 
bond  are  manifest  and  convincing.  Speaking  to  this 
question,  the  Supreme  Court  of  California  in  Ex  Parte 
Cardinal,  supra,  said: 

"We  see  no  reason  to  doubt  the  power  of  the  state,  or 
any  county  or  municipality,  in  the  exercise  of  its  police 
power  of  regulation,  to  require  security  in  the  shape  of  a 
bond  or  insurance  policy  from  its  licensees  in  all  cases 
where  the  giving  of  such  security  may  fairly  be  held  to 
be  a  reasonable  requirement  for  the  protection  of  the 
public.    *    *    *    In  the  case  at  bar  we  have  persons 
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undertaking  to  pursue  upon  the  public  streets  of  the  city 
and  county  of  San  Francisco  an  occupation  that  if  nef^h- 
fj:ently  conducted  is  fraught  with  danger,  not  only  to 
those  who  may  be  passengers,  but  also  to  the  public 
generally  upon  those  streets.  The  occupation  is  one  that 
may  properly  be  regulated  by  the  public  authorities,  and 
the  insistence  on  a  bond  or  other  security  in  a  reasonable 
amount  to  indemnify  those  who  may  be  injured  by  the 
negligent  or  illegal  operation  of  the  business  appears  to 
us  not  to  be  beyond  the  range  of  reasonable  requirement. " 

The  question  was  considered  at  great  length  by  the 
Court  of  Criminal  Appeals  of  Texas  in  Ex  Parte  SnUivan, 
supra.    From  the  opinion  we  quote  the  following  excerpts: 

"On  this  point,  as  we  see  it,  it  resolves  itself  into 
whether  or  not  the  judges  of  this  court  can  say,  as  a 
matter  of  law,  that  to  require  of  the  jitney  man  to  pro- 
cure such  a  bond  as  a  prerequisite  to  his  running  his 
business  in  the  streets  of  Fort  Worth  is  so  unreasonable 
and  oppressive  as  a  regulation  of  the  business  as  to 
render  that  provision  of  the  ordinance  void.  We  have  no 
knowledge  on  the  subject  other  than  is  disclosed  by  the 
facts  and  record  in  this  case,  and  the  knowledge  that  we 
are  presumed  to  possess  in  common  with  all  other  men. 
On  the  other  hand,  the  city  of  Fort  Worth  and  its  govern- 
ing commissioners  must  have  knowledge,  and  we  must 
presume  they  have,  which  we  cannot  have.  •  •  •  We 
have  had  much  difficulty  in  reaching  a  correct  and  satis- 
factory conclusion  as  to  whether  or  not  requiring  the 
jitney  operators  to  procure  such  bond,  and  not  the  other 
classes  of  common  carriers  of  passengers  for  hire  in  the 
city,  is  so  unreasonable  or  such  a  discrimination  as  to 
make  this  feature  of  the  ordinance  void.  From  our  study 
of  the  facts  and  the  law  applicable,  we  think  it  reasonably 
certain  that  the  record  shows  three  separate  and  distinct 
classes  of  common  carriers  of  passengers  for  hire  in  said 
city  (outside  of  the  steam  and  interurban  railways  not 
under  consideration),  to  wit:  First,  the  street-car;  second, 
the  ordinary  hack  and  automobile;  and,  third,  the  jitney. 
Clearly,  the  city  so  regarded  them  and  acted  upon  such 
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distinction."  "In  our  opinion  the  agreed  facts  in  this 
case  show  such  a  marked  distinction  between  the  three 
characters  of  passenger  carriers  for  hire  and  the  extent 
and  manner  of  their  use  of  the  streets  as  to  justify  the 
city  in  requiring;  the  operator  of  the  jitney  to  give  such 
bond  and  in  not  requiring  either  of  the  other  classes  of 
carriers  to  do  so,  and  that  we  cannot  therefore  hold  this 
provision  of  the  ordinance  void." 

4.  It  is  contended  that  because  petitioner  has  a  state 
license  granted  in  accordance  with  the  provisions  of  an 
act  of  the  legislature  entitled  "An  act  regulating  auto- 
mobiles or  motor  vehicles  on  public  roads,  highways, 
parks  or  parkways,  streets  and  avenues,  within  the  state 
of  Nevada;  providing  a  license  for  the  operation  thereof 
and  prescribing  penalties  for  its  violation;  designating 
the  manner  of  handling  the  receipts  therefrom  and  the 
purpose  for  which  it  may  be  expended  and  in  what  man- 
ner," approved  March  24, 1913  (Stats.  1913.  p.  280),  that 
no  other  license  may  be  required.  This  latter  statute 
requires  all  owners  of  automobiles  to  procure  a  license 
from  the  secretary  of  state.  The  license  fee  required  by 
this  latter  act  is  determined  at  the  rate  of  12X  cents  per 
horsepower.  The  act  contains  many  provisions  regulat- 
ing the  use  of  automobiles  or  motor  vehicles  upon  the 
public  highways  of  the  state. 

Section  14  of  the  act  provides: 

"The  local  authorities  of  incorporated  or  unincorporated 
cities  or  towns  may  regulate  by  ordinance,  rule,  or  reg- 
ulation hereafter  adopted,  the  speed  of  motor  vehicles 
within  the  limits  of  such  cities  or  towns.  •     •     •  " 

Section  15  of  the  act  provides: 

"This  act  shall  in  no  wiseafFect  any  statute  now  existent 
or  that  may  hereafter  be  enacted  providing  for  a  license 
on  automobiles  for  hire." 

It  is  the  contention  of  counsel  for  petitioner  that  the 
provision  of  section  14,  supra,  is  a  limitation  upon  the 
power  of  the  authorities  of  any  incorporated  city  to 
regulate  the  use  of  automobiles  or  motor  vehicles  other 
than  in  the  matter  of  speed,  and  that  the  provisions  of 
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sectioii  15,  regulating  a  "license  on  automobiles  for  hire," 
limits  the  power  to  make  such  regulation  by  the  legisla- 
ture only. 

It  is  clear  from  the  whole  scope  and  purpose  of  the  act 
of  1913  that  it  was  not  intended  to  deal  with  automobiles 
for  hire  as  distinct  from  automobiles  generally.  The 
legislature  will  be  presumed  to  know  that,  when  it  passed 
the  act  of  1913,  it  could  not  limit  the  power  of  subsequent 
legislatures  to  enact  a  law  imposing  an  additional  license 
on  automobiles  used  for  hire.  It  is  presumed,  also,  that 
the  legislature  knew  that  there  was  no  existing  general 
statute  imposing  a  license  on  automobiles  used  for  hire. 
While  the  word  "statute"  is  generally  used  to  refer  to 
acts  passed  by  a  legislature,  the  word  is  not  always  used 
with  such  a  strict  limitation.  Applying,  however,  the 
strict  definition  of  the  word  "statute"  to  the  section  in 
question,  nevertheless,  we  think  the  section  will  not  war- 
rant so  narrow  a  construction  as  to  place  any  limitations 
upon  the  power  of  the  city  council  of  the  city  of  Reno  to 
impose  a  license  upon  automobiles  used  for  hire  and 
coming  within  the  definition  of  a  "jitney  bus"  as  defined 
in  the  ordinance.  The  city  charter  of  the  city  of  Reno  is  a 
statute,  and  this  statute  empowers  the  city  council  of  the 
city  of  Reno  to  impose  a  license  upon  "vehicles  used  for 
hire."  An  automobile  is  a  vehicle,  and  if  it  is  used  for 
hire,  statutory  power  exists  in  the  city  council  to  impose 
a  license  thereon.  The  construction  we  have  placed  on 
section  15  makes  it  unnecessary  to  consider  the  contention 
made  in  reference  to  section  14. 

The  act  of  1913,  regulating  automobiles  or  motor  vehi- 
cles, is  not  in  conflict  with  the  city  charter  of  the  city  of 
Reno,  nor  with  the  ordinance  in  question.  The  act  of 
1913  applies  to  all  automobiles  whether  used  for  hire  or 
otherwise,  and  whether  operated  within  or  without  the 
limits  of  an  incorporated  city.  The  owner  of  an  auto- 
mobile who  desires  to  engage  in  the  business  of  conduct- 
ing an  automobile  for  hire  within  the  city  of  Reno  must, 
in  addition  to  complying  with  the  general  regulations 
prescribed  by  the  statute  of  1913,  also  comply  with  the 
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ordinance  of  the  city.  (Ex  Parte  Siebenhauer,  14  Nev. 
365;  Comvi.  v.  Fenton.  139  Mass.  195,  29  N.  E.  653;  Brazier 
V.  Philadelphia,  215  Pa.  297,  64  Atl.  508,  7  Ann.  Cas.  548; 
Ex  Parte  Dickey,  85  S.  E.  781;  Dillon,  Municipal  Corpora- 
tions, vol.  4,  sec.  1408;  McQuillin,  Municipal  Corporations, 
vol.  i  sec.  876. ) 

Our  conclusion  is  that  the  ordinance  is  valid,  and  that 
petitioner  is  not  unlawfully  restrained  of  his  liberty.  As 
said  by  the  Supreme  Court  of  West  Virginia  in  Ex  Parte 
Dickey,  swpra: 

"It  (the  'jitney  bus'  ordinance)  may  be  burdensome 
and,  in  the  opinion  of  many  people,  oppressive  and  unwise, 
just  as  many  other  valid  laws  are  rei^arded.  But  the 
question  submitted  here  is  one  of  municipal  power,  not 
policy.  With  the  latter  the  courts  have  nothinjf  to  do, 
nor  can  they  overthrow  laws,  ordinances,  or  regulations 
made  by  competent  authority,  merely  because,  in  the 
opinion  of  the  judges,  they  might  or  should  have  been 
made  more  liberal  or  less  rigorous." 

Counsel  for  petitioner  and  the  city  attorney  of  the  city 
of  Reno  agreed  that  the  questions  presented  in  the  petition 
might  be  determined  upon  application  for  the  writ. 

It  is  therefore  ordered  that  the  petition  for  the  writ  be 
denied. 
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[No.  2111] 

ADA  RITA  ROSENTHAL,  Respondent,  v.  HUBERT 
SEMMY  ROSENTHAL,  Appellant. 

[153Pac.91] 

1.  Appeal  and  Errob— Ordebs  Reviewable— Denial  op  Contikl-- 

Au  order  of  the  trial  court  diBiuisBlng  a  motloii  for  a  ciin- 
tlauance  is  not  directly  appealable. 

2.  Appeal  and  Ebhor— Record  ok  Appeal — Statbmeht  and  Bill 

OF  Exceptions. 

In  tbe  absence  of  a  stiitenieut  on  appeal  or  bill  of  excep- 
tions, tbe  appellate  court  Is  confined  to  examination  of  tlie 
Judgment  roll  alone,  and  cannot  review  tbe  denial  of  a  con- 
tinuance to  take  depositions. 

3.  Appeal  and  Ebbor — Appealable  Obders — SrATirrBS. 

Rev.  Laws,  5339.  providing  tbat.  upon  an  appeal  from  an 
order  made  on  alfldavlt.  a  certified  copy  of  the  affidavit  and 
counter  aflldavlt  shall  be  annexed  to  the  order  In  place  of  tbe 
statement  on  appeal,  and  section  5350.  providing  that  on 
appeal  from  an  order  appellant  shall  fumiBh  tbe  court  witb 
a  copy  of  tlie  notice  of  appeal,  tte  order  appealed  from,  and 
a  copy  of  tte  papprs  used  im  the  hearing,  and  a  statement. 
If  there  be  one.  apply  to  appealable  orders  only,  and  do  not 
give  an  appeal  from  orders  not  otherwise  appealable. 

4.  Appkal  and  Erbor — Orders  Revikwable — Denial  of  Continu- 

An  order  denying  a  motion  for  a  continuance  can  only  be 
reviewed  by  appeal  from  a  Judgment  or  order  refusing  a  new 
trial,  or  by  bill  of  exceptions  properly  allowed  by  the  trial 


Appeal  from  First  Judicial  District  Court,  Ormsby 
County;  Frank  P,  Langan,  Judge. 

Action  by  Ada  Rita  Rosenthal  against  Hubert  Semniy 
Rosenthal.  From  a  final  judgment,  and  an  order  refusing 
a  continuance,  defendant  appeals.  Appeal  from  order 
dismissed.    Judgment  affirmed. 

John  M.  Chartz,  for  Appellant: 

The  lower  court  abused  its  discretion  in  refusing  the 
continuance  and  in  rendering  judgment.  Appellant  was 
entitled  to  a  continuance  on  the  ground  of  the  absence  of 
evidence,  depositions  of  witnesses  not  having  arrived,  and 
appellant  having  made  affidavit  of  the  materiality  of  the 
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expected  evidence  and  that  due  diligence  had  been  used 
to  procure  it  (Dist  Court  Rule  XII,  Rev.  Laws,  p.  1427; 
Rev.  Laws,  5202. ) 

The  continuance  should  have  been  granted,  as  the 
affidavits  showed  upon  their  face  the  expectancy  of  the 
arrival  of  the  depositions  within  a  short  time.  {Choate  & 
Brmvn  v.  BuUion  M.  Co,,  1  Nev.  73;  Calfwun  v.  M.  &  T. 
Banft,  28 La.Ann.  260;  Ency.Pl.  &  Pr.,vol.  4,  pp.  846-850.) 

The  transcript  on  appeal  contains  all  the  proper  and 
necessary  papers.  A  bill  of  exceptions  is  improper,  and 
when  taken  wili  be  disregarded  on  appeal.  (Ency.  PI.  & 
Pr..vol.3,  p.  381.) 

A  motion  for  a  new  trial  was  not  necessary.  (Beatty  v. 
Sylvester,  3  Nev.  228;  Rev.  Laws,  5339.)  No  statement 
on  appeal  was  necessary.  ( Weinrich  v.  Porteus,  12  Nev. 
102;  Gray  v.  Harrison,  1  Nev.  502;  Thompson  v.  Lake,  19 
Nev.  293;  Smith  v.  Wells  Estate  Co.,  29  Nev.  411.) 

An  order  of  the  lower  court  granting  or  refusing  a 
continuance  is  appealable.  (Ency.  PI.  &  Pr.,  vol.  4,  pp. 
902-904;  Nichols  v.  Headley  G.  Co..  66  Mo.  App.  321.) 

Piatt  &  Sanford,  for  Respondent: 

The  appeal  from  the  judgment  and  order  refusing  to 
grant  a  continuance  should  be  dismissed,  there  being  no 
record  on  appeal  before  this  court,  as  required  by  statute 
and  the  rules  of  the  court.  (Rev.  Laws,  5325-5329. )  The 
procedure  in  taking  appeals,  and  the  questions  to  be  dis- 
cussed thereunder  by  the  appellate  court,  are  matters  of 
statutory  regulation,  and  the  court  can  consider  only  what 
is  properly  presented  to  it.  {Burbank  v.  Rives,  20  Nev.  81; 
State  V.  iVeston,  30  Nev.  301 ;  Lukev.Coffee,  31  Nev.  165.) 
The  provisions  of  the  code  as  to  the  preparation  of  a  case 
on  appeal  are  for  observance,  and  not  merely  suggestions. 
{Sprigg  v.  Barber,  54  Pac.  899. ) 

The  judgment  should  be  affirmed,  as  it  is  supported  by 
the  pleading,  and  no  error  appears  upon  the  face  of  the 
judgment  roll.  The  transcript  filed  by  appellant  contains 
no  statement,  bill  of  exceptions,  or  motion  for  new  trial, 
and  therefore  only  the  appeal  from  the  final  judgment 
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can  be  considered.  {Irtvin  v.  Sampson,  10  Nev.  2SZ;  BauTii 
V.  Meyer,  16  Nev.  91. )  Where  there  is  no  statement  prop- 
erly authenticated,  only  errors  appearing  on  the  face  of 
the  judfifmentroll  can  be  considered  on  appeal.  {Quinnv. 
Quinn,  27  Nev.  156;  Wemer  v.  Babcock,  34  Nev.  44;  State 
V.  Wifeon.  5  Nev.  43.) 

An  order  granting  or  refusing  a  continuance  is  not  an 
appealable  order.  (Luke  v.  Coffee,  31  Nev.  165;  State  v. 
Wallin,  6  Nev.  280;  Tiedemannv.TiedemanTi,  35Nev.  265; 
Harasztky  v.  Horton,  46  Cal.  545;  People  v.  Ashnaur,  47 
Cal.  98;  Jacks  v.  Buel.  47  Cal.  162. ) 

There  was  no  abuse  of  discretion  in  the  refusal  of  the 
court  to  grant  the  continuance.  (Luke  v.  Coffee,  31  Nev. 
165;  9Cyc.l20;  Hardy  v.  t;.  S.,  186  U.  S.  224.) 

Not  the  exercise  of  discretion,  but  its  abuse,  is  review- 
able. (Wataon  V.  Columbia B.  Co.,  135PtiC.5U-5U.)  The 
party  taking  depositions  must  exercise  diligence.  (Cooper 
V.  MitcheU,  lPhii&.TS.) 

By  the  Court,  McCarran,  J. : 

The  notice  of  appeal  filed  in  this  case  states  that  it  is 
an  appeal  from  the  final  judgment  and  from  an  order 
refusing  a  continuance.  Respondent  has  moved  to  dis- 
miss the  appeal,  upon  the  ground  that  there  is  no  record 
before  this  court,  as  required  by  the  statutes  of  Nevada 
and  the  rules  of  the  court 

It  appears  from  the  record  that,  prior  to  the  trial  of 
the  cause,  defendant  in  the  court  below,  appellant  herein, 
moved  the  court  for  a  continuance  for  the  purpose  of  pro- 
curing the  depositions  of  witnesses.  The  motion  for  con- 
tinuance being  denied  by  the  court,  the  cause  proceeded 
to  trial  and  final  judgment,  in  which  a  decree  of  divorce 
was  issued.  In  this  case  appellant  appears  here  without 
bill  of  exceptions  or  statement  on  appeal. 

1.  An  order  of  the  trial  court  in  allowing  or  dismissing 
the  motion  for  continuance  is  not  of  itself  an  appealable 
order,  and  can  be  reviewed  only  on  appeal  from  the  final 
judgment.  (Rev.  Laws,  5329;  Wkit^oot  v.  L^ngweU,  90 
Wis.  1^  63  N.  W.  82;  Jaffray  v.  Thompson,  65  Iowa,  323. 
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21  N.  W.  669;  Shearovse  v.  Smith,  83  Ga.  620, 11  S.  E.  560; 
State  V.  Ducker,  35  Nev.  214, 127  Pac.  990;  Haraszthy  v. 
iforton,  46Cal.  545.) 

3.  In  the  case  of  State  v.  WaUin,  6  Nev.  280,  this  court 
held  that  where  there  was  no  bill  of  exceptions,  and  no 
statement  on  appeal,  and  the  affidavits  in  support  of  the 
motion  for  continuance  were  not  properly  in  the  tran- 
script, the  alle^d  error  of  the  trial  court  in  refusing 
a  continuance  could  not  be  considered  by  this  court  In 
the  case  of  State  v.  Prestmi,  30  Nev.  307,  95  Pac  920,  this 
court  said: 

"The  supreme  court  of  this  state,  to  be  clothed  with 
jurisdiction  to  adjudicate  whatever  questions  are  properly 
raised  by  an  appeal  from  an  inferior  court,  must  be  con- 
nected with  the  proceedings  had  in  the  lower  court 
substantially  in  the  manner  required  by  the  statutes 
regulating  appeals;  otherwise,  this  court  acquires  no 
jurisdiction.  If  any  of  these  essential  links  required  by 
mandatory  statutes  and  necessary  to  give  this  court 
jurisdiction  are  lacking,  the  attempted  appeal  confers  no 
jurisdiction  on  this  court,  and  the  proceedings  must  be 
dismissed. " 

It  has  been  repeatedly  held  by  this  court  that,  in  the 
absence  of  a  statement  on  appeal  or  bill  of  exceptions, 
this  court  is  confined  to  a  consideration  of  the  judgment 
roll  alone.  ( Werner  v.  Bahcock,  34  Nev,  42, 116  Pac.  357, 
and  cases  there  referred  to.) 

3.  We  are  referred  by  appellant  to  certain  sections  of 
the  civil  practice  act,  to  wit.  sections  5339  and  5356,  Rev. 
Laws: 

"Sec.  5339.  The  provisionsof  the  last  preceding  section 
shall  not  apply  to  appeals  taken  from  an  order  made  upon 
affidavit  tiled,  but  a  certified  copy  of  such  affidavit  and 
counter  affidavit,  if  any,  shall  be  annexed  to  the  order,  in 
the  place  of  the  statement  on  appeal  mentioned  in  that 
section. " 

"Sec.  5356.  •  •  •  On  an  appeal  from  an  order,  the 
appellant  shall  furnish  the  court  with  a  copy  of  the  notice 
of  appeal,  the  order  appealed  from,  and  a  copy  of  the 
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papers  used  on  the  hearing  in  the  court  below,  and  a 
statement  if  there  be  one,  such  copies  to  be  certified  in 
like  manner  to  be  correct  •  *  *  If  the  appellant 
fails  to  furnish  the  requisite  papers,  the  appeal  may  be 
dismissed. " 

In  our  judgment,  the  sections  of  the  statute  here  cited 
apply  to  appealable  orders.  To  say  that  an  appeal  might 
be  taken  from  every  order  made  by  a  court  during  the 
pendency  of  an  action  would  be  to  give  sanction  to  a 
multiplicity  of  appeals  growing  out  of  a  single  litigation, 
attended  as  such  a  course  would  be  by  expense  and  ines- 
timable delay.  A  modern  and  very  reliable  commentary 
puts  it  that: 

"Judgments  and  orders  from  which  an  appeal  will  lie 
are  those  which  either  terminate  the  action  or  operate  to 
divest  som€  right  in  such  a  manner  as  to  put  it  out  of 
the  power  of  the  court  making  the  order  to  place  the 
parties  in  their  original  condition  after  the  expiration  of 
the  term."  (2R.C.  L.  22.) 

In  the  same  work  we  find  it  stated: 

"An  order  granting  or  refusing  a  continuance  is,  of 
course,  in  no  way  final,  and  it  may  safely  be  stated  that 
such  an  order  is  not  reviewable  on  appeal  or  writ  of 
error  before  final  judgment."  (2  R.  C.  L.  30.) 

If  further  authority  were  necessary  to  support  the 
proposition  that  an  order  granting  or  refusing  a  contin- 
uance is  not.  as  a  general  rule,  appealable,  it  would  be 
only  necessary  to  cite  the  decisions  of  the  com*ts  of 
many  states  set  forth  in  support  of  that  rule  in  a  very 
recent  publication.  (3  Corpus  Juris,  p.  473,  sec.  295.) 
We  recognize,  without  comment  here,  that  this  rule  may 
be  subject  to  exception,  and  has  been  so  held  in  cases 
where  the  rights  of  the  parties  would  be  permanently 
affected.     (Humburg  v.  Namura,  13  Hawaii,  702.) 

We  are  referred  by  appellant  to  the  case  of  Beatty  v. 
Sylvester,  3  Nev.  228,  in  support  of  his  contention  that  it 
was  not  necessary  to  bring  the  appeal  from  the  order  to 
this  court  either  by  a  bill  of  exceptions  or  statement  on 
motion  for  a  new  trial.     It  will  be  observed,  however. 
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that  in  the  case  cited  the  error  complained  of  was 
brought  to  this  court  by  way  of  bill  of  exceptions,  and 
the  method  of  appeal  was  not  attacked.  The  decision  of 
this  court  in  the  case  of  Weinrich  v.  Porteua,  12  Nev.  102, 
if  applicable  at  all,  could  only  be  so  in  the  event  that  the 
order  appealed  from  was  in  fact  an  appealable  order,  one 
specifically  recognized  as  such  by  statute  or  by  rule;  and, 
as  we  have  already  stated,  an  order  denying  a  motion  for 
a  continuance  does  not  come  within  this  class.  The  case 
of  Tfurmpson  v.  Bank.  19  Nev.  293,  9  Pac.  883,  is  not  in 
point.  The  case  of  Smith  v.  Wells  Estate  Co.,  29  Nev.  411, 
91  Pac.  315,  if  applicable  at  all,  supports  the  position  that 
we  take  here. 

4.  The  order  of  the  trial  court  denying  the  appellant's 
motion  for  continuance  not  being  an  order  from  which  a 
direct  appeal  could  be  taken,  it  is  our  judgment  that  the 
action  of  the  trial  court  in  this  respect  could  only  be 
reviewed  by  this  court  when  brought  here  by  one  of  the 
avenues  prescribed  by  the  statute;  i.  e.,  by  appeal  from 
the  judgment  or  order  refusing  a  new  trial,  or  by  bill  of 
exceptions  properly  allowed  by  the  trial  court.  There 
being  no  bill  of  exceptions  or  statement  on  appeal  in  the 
record  presented  to  this  court,  and  the  statute  permit- 
ting no  direct  appeal  from  an  order  denying  a  motion 
for  continuance,  the  direct  appeal  here  attempted  from 
the  order  must  be  dismissed. 

On  an  appeal  from  the  judgment  alone,  without 
statement  or  bill  of  exceptions,  this  court  can  only 
consider  the  record  constituting  the  judgment  roll. 
{Peers  v.  Reed,  23  Nev.  404,  48  Pac  897;  Werner  v. 
Babcock,  supra;  Western  Eng.  &  Const.  Co.  v.  Nevada 
Amusement  Co.,  33  Nev.  203,  110  Pac.  1129.)  No  error 
is  contended  for  as  existing  in  the  judgment  roll. 

The  judgment  should  be  affirmed.     It  is  so  ordered. 
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FoiDU  decided 
I  No.  2120] 

WALTER  WARD.  Respondent,  v.  PITTSBURG 
SILVER  PEAK  GOLD  MINING  COMPANY  (A 
Cobpobation),  Appellant. 

1 148  Pac.  345 ;  153  Pac,  434] 
1.  Apfeai,  and  Ebbob — Deniai.  of  New  Trial — Meuoranduu  of 
Exceptions  as  Exceptionb  on  Appeai. 

Rev.  Laws,  5320,  specifies  tbe  causes  for  wblcb  new  trlaU 
may  be  granted.  Sections  5321.  5322,  provide  that  a  motioa 
for  error  in  law  i>ccurrlng  at  the  trial  and  excepted  to  b.v 
the  party  making  application  must  be  made  upon  the  minutes 
of  the  court  without  statemeut  or  bill  of  exceptions,  and  that 
the  moving  party  shall,  wltbln  tea  days  after  tbe  service  of 
motion  for  new  trial,  serve  upon  the  adverse  party  a  memo- 
randum of  such  errors  as  he  intends  to  rely  on  upon  the 
motion,  verified  by  his  attorney.  Section  6325  provides  that 
a  Judgment  or  order  In  a  cIvH  case  may  be  reviewed  as  pre- 
scribed by  the  title.  Section  5328  provides  that  when  the 
appeal  Is  based  on  the  ground  of  errors  In  rulings  on  the  evi- 
dence or  upon  the  giving  of  erroneous  instructions,  appellant 
must  present  his  motion  for  a  new  trial  to  tbe  trial  court  and 
have  It  determined  before  the  appeal  can  be  taken.  Section 
5-T31  defines  a  stateraeiit  on  amjenl  and  presents  the  method 
of  serving,  filing,  settUnt;,  and  amending  the  same.  Section 
6335  provides  that  the  omission  to  make  a  statement  n-ltbln 
tbe  time  limited  shall  be  deemed  a  waiver  of  the  right  thereto, 
and  the  omission  of  proponed  amendments  an  Implied  agree- 
ment to  tbe  statement,  and  section  5343  provides  that  a  bill 
of  exceptions  may  be  taken  to  the  order  or  ruling  of  the 
court,  which  shall  be  signed  by  the  presiding  Judge  and 
become  a  part  of  the  record,  and  that  any  party  aggrieved 
may  appeal  from  tbe  Judgment  or  any  appealable  order  with- 
out further  statement  or  motion.  Defendant  filed  a  "Memo- 
randum of  Exceptions,"  submitted  and  relied  upon  in  support 
of  its  motion  for  a  new  trial,  which  was  verified  by  its  attor- 
ney, but  not  settled  by  the  court.  If^Id.  that  the  memoran- 
dum could  not  be  considered  as  filling  the  office  of  bills  of 
exceptions  or  a  statement  on  appeal. 

ON  EBHBABING 
1,  Appeal  and   Krbob — Dismissal  of  Appeal — Defects  ik    Pro- 

Wlthln  Rev.  Laws,  5358,  providing  that  an  appeal  shall 
not  be  dismissed  for  any  Irregularity  not  affecting  the  juris- 
diction of  the  court  to  hear  and  determine  the  appeal,  or 
affecting  the  substantia!  rights  of  the  parties,  where  there 
was  no  bill  of  exceptions  or  statement  on  appeal,  but  only  a 
memorandum  of  exceptions  for  use  on  a  motion  for  a  new 
trial,  the  matter  was  one  of  Jurisdiction. 


^dbyCoO^lc 


Ort.1915]     Ward  v.  Pittsburg  Silver  Peak  81 

Argument  for  Appellaat 
2.  Appeal   and   Ebbok— Disuisbal  of  Afpeal — Defects   in   Pbo- 

NotnlttastaDdlng  Rev.  Laws,  5358,  where  appellant  fails 
to  i?omp]y.  at  least  substaotlally,  with  tbe  proTlelona  of  tbe 
statute,  tbe  court  can  do  uutbing  but  dlBmlae  the  appeal,  an 
tbe  right  of  appeal  Is  regulated  by  statute. 

Appeal  from  Second  Judicial  District  Court,  Washoe 
County ;   Thomas  F.  Moran,  Judge. 

Action  by  Walter  Ward  against  the  Pittsburg  Silver 
Peak  Gold  Mining  Company.  Judgment  for  plaintiff, 
and  from  the  denial  of  its  motion  for  a  new  trial,  defen- 
dant appeals.    Affirmed. 

Samuel  Piatt,  for  Appellant: 

The  following  excerpt,  taken  from  page  472  of  the 
37th  Nevada  Reports,  is  significant: 

"If  such  a  bill  of  exceptions  were  so  properly  settled, 
it  would  be  a  bill  of  exceptions  upon  which  an  appeal 
could  be  taken,  although  it  might  be  improperly  labeled 
a  'Memorandum  of  Exceptions.' " 

It  is  obvious,  from  the  above  direct  statement  in  the 
ilrst  opinion,  that  it  is  immaterial  whether  a  so-called 
bill  of  exceptions  may  be  designated  a  memorandum  of 
exceptions,  provided  it  had  been  properly  settled.  The 
court  originally  disregards  the  form  and  considers  the 
substance.  It  is  interested  in  knowing  the  facts  of 
filing,  serving,  opportunity  for  amending,  submissions, 
and  presentation  for  allowance  and  settlement,  and 
whether  in  fact  the  memorandum  of  exceptions  was 
properly  before  and  considered  by  the  judge  on  the 
hearing  on  motion  for  a  new  trial. 

Appellant  had  the  right  to  have  the  first  exception 
in  the  memorandum  settled  or  allowed  by  the  judge  and 
appeal  upon  it  directly  from  the  judgment,  or  he  had 
the  equal  right  to  present  it  with  others  to  the  district 
judge  on  motion  for  a  new  trial.  If  he  chose  the  latter 
method,  he  was  entitled  to  have  his  exceptions  con- 
sidered on  appeal. 
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The  fundamental  legal  reason  entitling  appellant  to 
have  the  exceptions  presented  on  motion  for  a  new 
trial  reviewed  by  the  supreme  court  is  that  the  district 
judge  first  had  an  opportunity  to  pass  upon  them  before 
he  denied  the  motion  for  a  new  trial, 

The  mandatory  provision  found  in  Rev.  Laws,  5328> 
is  in  direct  conflict  with  section  5343,  Rev.  Laws,  whicli 
specifically  provides  for  a  reviewing  of  all  rulings  dur- 
ing the  trial  of  a  cause  by  bill  of  exceptions,  regardless 
of  i  motion  for  a  new  trial.  This  last  section  cited  is 
the  portion  of  the  statute  commented  upon  by  the  court 
and  of  which  quotation  is  above  made. 

It  was  absolutely  impossible  for  the  plaintiff  or  his 
counsel  to  have  been  prejudiced  or  misled  by  the  cap- 
tion of  the  bill.  If,  as  is  well  stated  by  the  court,  the 
so-called  "Bill  of  Exceptions"  need  only  be  presented 
to  the  trial  court  for  signing,  and  is,  as  a  matter  of 
fact,  purely  ex  parte,  how  could  the  other  party  or  his 
counsel  be  prejudiced?  The  trial  judge  signed  the  bill 
and  it  was  filed,  and  this  court  holds  that  "this  bill  of 
exceptions,  when  thus  signed  by  the  trial  judge  and 
filed,  becomes  a  part  of  the  record." 

Dixon  &  Miller  and  J.  B.  Dixon,  for  Respondent : 
There  was  no  sufficient  evidence  that  any  bill  of 
exceptions  had  been  considered  or  allowed  as  a  bill  of 
exceptions  by  the  trial  court.  In  the  record  presented 
to  the  court,  there  was  absolutely  no  evidence  that  the 
memorandum  of  exceptions  had  ever  at  any  time  been 
presented  to  the  trial  court  as  or  for  a  bill  of  exceptions. 
The  record  contains  absolutely  no  evidence  of  notice 
that  this  memorandum  of  exceptions  would  at  any  time 
be  presented  to  the  trial  court  as  a  bill  of  exceptions. 

Under  the  provisions  of  section  5321  of  the  Revised 
Laws,  the  party  moving  for  a  new  trial  was  specifically 
denied  the  right  to  present  or  use  a  bill  of  exceptions, 
but  was  restricted  to  the  use  of  a  memorandum  of 
exceptions  which  was  required  to  be  verified  by  counsel 
for  the  defendant  appellant. 
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By  the  Court,  McCabran,  J. : 

In  this  action,  on  April  13,  1914,  respondent  moved 
to  dismiss  the  appeal.  The  motion  to  dismiss  the  appeal 
from  the  final  judgment  was  based  upon  the  ground 
that  the  appeal  from  that  judgment  was  not  taken 
within  six  months  after  the  entry  thereof.  The  motion 
to  dismiss  the  appeal  from  the  order  denying  a  new 
trial  was  based  upon  the  ground  that  appellant  did  not, 
within  twenty  days  after  the  rendition  of  the  judg- 
ment, or  within  twenty  days  after  the  making  of  the 
order  denying  a  motion  for  a  new  trial,  or  at  any  time, 
file  or  serve  any  statement  on  appeal.  As  to  the  motion 
to  dismiss  the  appeal  from  the  final  judgment,  this 
court,  speaking  through  Mr.  Chief  Justice  Talbot, 
decided  that  respondent's  motion  to  dismiss  was  well 
taken,  and  the  order  was  entered  that  the  appeal  from 
the  final  judgment  be  dismissed.  (Ward  v.  Pittsburg 
Silver  Peak  Gold  Mining  Co.,  37  Nev.  473.)  As  to  the 
appeal  from  the  order  denying  appellant's  motion  for 
a  new  trial,  in  the  case  of  Ward  v.  Pittsburg  Silver  Peak 
Gold  Mining  Co.,  supra,  we  said : 

"The  case  will  be  retained  for  consideration  on  appeal 
for  such  questions  as  may  duly  appear  from  the  record 
and  from  the  minutes  of  the  court  when  admitted  to 
have  been  properly  before  and  considered  by  the  dis- 
trict judge  in  passing  upon  the  motion  for  a  new  trial. 
The  papers,  not  appearing  to  have  been  before  or  so 
considered  by  the  court  upon  the  hearing  of  the  motion 
for  a  new  trial,  or  properly  before  this  court,  may  later 
be  stricken  from  the  files.  As  to  which  papers  these 
should  be,  counsel  may  present  their  views  when  argu- 
ment is  had  upon  the  merits,  *  •  •  The  other  motions 
of  the  respondent  are  denied  for  the  present,  subject  to 
the  right  of  the  court  to  eliminate  from  the  files  any 
papers  after  the  minutes  which  will  be  admitted  have 
been  considered  and  argument  had." 

On  the  final  argument  of  this  case,  counsel  for  respon- 
dent renewed  their  motion  to  dismiss  the  appeal  from 
the  order  denying  a  new  trial. 
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The  first  contention  of  counsel  for  respondent  is  that 
a  certain  instrument,  entitled  "Memorandum  of  Excep- 
tions," embodied  in  the  judgTnent  roll,  should  be  stricken 
from  the  files,  inasmuch  as  it  has  no  place  in  the  jud^:- 
ment  roll.  Counsel's  second  contention  is  that  no  state- 
ment on  appeal  or  bill  of  exceptions  was  ever  filed  by 
appellant  in  the  case,  and  that  therefore  there  is  noth- 
ing before  this  court  for  review.  We  shall  deal  with 
both  propositions  in  one  consideration. 

Our  appellate  jurisdiction  governing  cases  brought  to 
this  court  from  the  several  district  courts,  strictly  speak- 
ing, is  found  in  the  sections  of  the  Revised  Laws  Nos. 
5325  to  5361,  inclusive.  The  procedure  governing  appli- 
cations for  new  trial  is  contained  in  section  5319  to 
section  5324,  inclusive.  The  procedure,  or  the  essen- 
tial steps  of  the  procedure,  in  furtherance  of  motion 
for  a  new  trial,  made  before  the  trial  judge  in  the  dis- 
trict court,  must  not  be  confused  with  the  several  steps 
essential  to  the  perfection  of  an  appeal  from  the  dis- 
trict court  to  the  supreme  court.  Each  procedure  and 
each  step  in  the  respective  procedure  is  essentially  inde- 
pendent of  the  other.  Section  5322,  Revised  Laws,  being 
section  380  of  the  civil  practice  act,  pertaining  to  appli- 
cations for  a  new  trial,  sets  forth : 

"Where  the  motion  is  made  upon  the  seventh  cause 
mentioned  in  the  preceding  section  (error  in  law  occur- 
ring at  the  trial  and  excepted  to  by  the  party  making 
the  application),  the  party  moving  shall,  within  ten 
days  after  the  service  of  notice  of  motion  for  a  new 
trial,  unless  further  time  be  obtained  by  stipulation  or 
order  of  the  court,  serve  upon  the  adverse  party  a  memo- 
randum of  such  errors  excepted  to  as  he  intends  to  rely 
on  upon  the  motion,  and  such  memorandum  shall  con- 
tain a  verified  statement  of  his  attorney  that  in  the 
judgment  of  such  attorney  the  exceptions  so  relied  upon 
are  well  taken  in  the  law.  No  other  errors  under  sub- 
division 7  shall  be  considered  either  upon  the  motion 
for  a  new  trial  or  upon  appeal  than  those  mentioned  in 
such  memorandum." 
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By  the  preceding  section,  to  wit,  section  379  of  the 
civil  practice  act,  it  is  provided  that  where  the  motion 
for  a  new  trial  is  made  upon  the  fifth,  sixth,  or  seventh 
grounds  (excessive  damages  appearing  to  have  been 
given  under  the  influence  of  passion  or  prejudice; 
insufficiency  of  the  evidence  to  justify  the  verdict  or 
other  decision,  or  that  it  is  against  law;  error  in  law 
occurring  at  the  trial  and  excepted  to  by  the  party 
making  the  application),  it  must  be  made  upon  the 
minutes  of  the  court,  without  statement  or  bill  of  excep- 
tions. Reading  these  two  sections  together,  the  pro- 
cedure may  be  stated  in  simple  language  as  follows: 
Where  the  application  for  the  new  trial  is  made  upon 
the  first,  second,  third,  or  fourth  ground  as  set  forth 
in  section  378  of  the  civil  practice  act,  the  application 
must  be  supported  by  affidavit.  Where  the  application 
for  a  new  trial  is  made  upon  the  fifth  or  sixth  ground, 
the  movant  must  rely  upon  the  minutes  of  the  court 
and  pleadings,  and  the  orders,  the  depositions,  and 
documentary  evidence,  and  the  stenographic  notes  or 
report  of  the  testimony  and  the  records  of  the  court 
had,  made,  taken,  or  entered  during  the  course  of  the 
proceedings.  If  the  motion  for  a  new  trial  is  based 
upon  the  seventh  ground,  as  set  forth  in  section  378, 
the  movant  must,  within  ten  days  after  the  service  of 
notice  of  motion,  unless  further  time  be  obtained  by 
stipulation  or  order  of  the  court,  serve  upon  the  adverse 
party  a  memorandum  of  such  errors  excepted  to  as  he 
intends  to  rely  on  in  furtherance  of  his  statement  that, 
in  his  judgment,  the  exceptions  so  relied  upon  are  well 
taken  in  the  law.  Where  the  movant  relies  upon  the 
seventh  cause,  he  can  assert  no  other  errors  under  that 
cause  than  those  which  he  specifically  sets  forth  in  his 
verified  memorandum  of  errors.  From  these  several 
provisions  of  the  civil  practice  act,  it  must  be  observed 
that  each  of  the  several  phases  mentioned  are  essential 
steps  in  the  procedure  on  motion  for  a  new  trial. 

Section  5325,  Revised  Laws,  being  section  383  of  the 
civil  practice  act,  prescribes  that : 
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"A  judgment  or  order  in  a  civil  action,  except  when 
expressly  made  final  by  this  act,  may  be  reviewed  as 
prescribed  by  this  title,  and  not  otherwise." 

By  the  provisions  of  section  386  of  the  civil  practice 
act,  the  party  who  seeks  to  appeal  upon  the  ground 
either  that  the  evidence  is  insufficient  to  justify  the 
verdict  or  the  decision  of  the  court,  or  to  support  the 
findings,  or  who  appeals  upon  alleged  errors  in  rulings 
upon  the  evidence,  or  upon  the  giving  of  instructions 
claimed  to  be  erroneous,  must  present  his  motion  for 
a  new  trial  to  the  trial  court  and  have  the  same  deter- 
mined before  the  appeal  can  be  taken. 

Section  389  of  the  civil  practice  act  defines  a  state- 
ment on  appeal,  and  prescribes  the  method  of  prepar- 
ing, serving,  filing,  and  finally  settling  the  same,  and, 
in  part,  is  as  follows : 

"When  the  party  who  has  the  right  to  appeal  wishes 
a  statement  of  the  case  to  be  annexed  to  the  record  of 
the  judgment  or  order,  he  shall,  within  twenty  days 
after  the  entry  of  such  judgment  or  order,  if  he  or  hia 
attorney  was  present  at  the  time  of  the  making  or 
entry  thereof,  or  if  the  appeal  is  from  a  judgment  based 
upon  a  verdict,  and  in  other  cases  within  twenty  days 
after  receiving  written  notice  of  the  entry  of  the 
judgment  or  order,  prepare  a  proposed  statement,  and 
number  the  pages  and  lines  thereof,  which  proposed 
statement  shall  specify  the  particular  errors  or  grounds 
upon  which  he  intends  to  rely  on  the  appeal,  and  shall 
contain  so  much  of  the  evidence  as  may  be  necessary 
to  explain  the  particular  errors  or  grounds  specified, 
and  no  more,  and  shall  file  the  same  with  the  clerk  and 
serve  a  copy  thereof  upon  the  adverse  party.  •  ♦  • 
The  respondent  may,  within  ten  days  thereafter,  pre- 
pare and  file  amendments  to  the  statement." 

Section  393  of  the  civil  practice  act  provides : 

"If  the  party  shall  omit  to  make  a  statement  within 
the  time  limited,  he  shall  be  deemed  to  have  waived  his 
right  thereto;  and  when  a  statement  is  made  and  the 
parties  shall  omit  within  the  several  times  above  limited. 
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the  one  party  to  propose  amendments,  the  other  to  give 
the  notice  that  he  declines  to  admit  the  amendments, 
they  shall  respectively  be  deemed,  the  former  to  have 
agreed  to  the  statement  as  prepared,  and  the  latter  to 
have  agreed  to  the  amendments  as  proposed;  but  the 
judge  or  referee  who  tried  or  heard  the  case  shall,  not- 
withstanding such  omission  or  implied  agreement,  have 
power  to  correct  any  misstatement  of  his  rulings  which 
such  statement  may  contain." 

This  latter  section  has  received  construction  by  this 
court  in  several  cases.  In  the  case  of  Williams  v.  Rice, 
13  Nev.  234,  Mr.  Chief  Justice  Hawley,  in  speaking  for 
the  court,  held  that  when  an  appeal  is  only  taken  from 
a  judgment,  a  statement  that  had  been  prepared  and 
used  as  a  statement  on  motion  for  a  new  trial  cannot 
be  considered  as  a  statement  on  appeal.  The  case  of 
Williams  v.  Rice,  supra,  is  especially  significant  in  the 
consideration  of  the  case  at  bar,  in  view  of  the  fact  that 
the  statement  on  motion  for  a  new  trial  mentioned  by 
the  court  in  that  decision  has  been  since  done  away 
with,  and  its  place  is  filled  by  that  which  is  termed 
"Memorandum  of  Exceptions,"  as  prescribed  by  section 
380  of  the  civil  practice  act.  In  the  Williams-Rice  case, 
supra,  it  was  contended  by  the  appellant  that,  inasmuch 
as  the  statement  on  motion  for  a  new  trial  was  filed 
within  the  time  allowed  by  law  for  the  preparation  of 
a  statement  on  appeal,  the  appellate  court  ought  to  con- 
sider it  as  a  statement  on  appeal,  regardless  of  the  fact 
that  it  did  not  purport  to  be  such  statement.  In  the 
case  at  bar,  it  is  the  contention  of  counsel  for  appel- 
lant that  the  memorandum  of  exceptions  included  in 
the  record  on  appeal  should  be  considered  as  a  bill  of 
exceptions  as  contemplated  by  section  401  of  the  civtl 
practice  act  (section  5343,  Revised  Laws).  The  terms 
of  the  last-mentioned  section  are  as  follows : 

"At  the  time  a  decision,  order  or  ruling  is  made,  and 
during  the  progress  of  the  cause,  before  or  after  judg- 
ment, if  the  opposing  party  or  his  attorney  be  present, 
a  party  may  take  his  bill  of  exceptions  to  the  decision. 
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order,  admission,  or  exclusion  of  testimony  or  evidence, 
or  other  ruling  of  the  court  or  judge  on  points  of  law, 
and  it  shall  not  be  necessary  to  embody  in  such  bill  any- 
thing more  than  sufficient  facts  to  show  the  point  or 
pertinency  of  the  exceptions  taken.  The  presiding  judge 
shall  sign  the  same  as  the  truth  of  the  case  may  be,  and 
such  bill  shall  then  become  a  part  of  the  record,  and 
any  party  aggrieved  may  appeal  from  the  judgment 
or  any  appealable  order  without  further  statement  or 
motion;  and  on  such  appeal  it  shall  only  be  necessary 
to  bring  to  the  supreme  court  a  transcript  of  the  plead- 
ings, the  judgment,  and  the  bill  or  bills  of  exception  so 
taken." 

The  contention  of  counsel  for  appellant  in  the  case  at 
bar  is  that,  the  instrument  entitied  "Memorandum  of 
Exceptions"  having  been  filed  prior  to  the  order  deny- 
ing appellant's  motion  for  a  new  trial,  it  should  be 
regarded  by  this  court  as  a  bill  of  exceptions,  and  coun- 
sel, in  his  brief  especially  refers  us  to  section  5343, 
Revised  Laws,  quoted  above.  But  can  this  memoran- 
dum of  exceptions,  so-called,  be  regarded  in  any  sense 
as  a  bill  of  exceptions  such  as  that  contemplated  by 
section  5343?  We  think  not.  Upon  its  very  face  the 
instrument  shows  tiiat  it  was  not  so  regarded  by  appel- 
lant in  the  court  below.  The  instrument  is  entitled 
"Memorandum  of  Exceptions."  This  entitling,  of 
itself,  would  have  no  special  significance  if  it  were 
otherwise  in  conformity  with  section  5348,  Revised 
Laws.  But,  aside  from  that,  the  instrument  in  its 
introduction  is  as  follows : 

"The  following  memorandum  of  exceptions  is  here- 
with submitted  and  relied  upon  in  support  of  defen- 
dant's motion  for  a  new  trial,  duly  noticed,  and  which 
said  exceptions,  and  each  thereof,  are  material  and 
affect  the  substantial  rights  of  defendant,  and  were 
duly  taken  and  noted  in  open  court  to  the  rulings  of 
the  above-entitled  court  upon  the  trial  thereof,  and 
which  said  rulings  are  herewith  assigned  as  error, 
prejudicial     to     the     defendant,     material,     affecting 
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defendant's  substantial  rights  and  entitling  it  to  a  new 
trial." 

At  the  conclusion  there  appears  the  verification  of 
one  of  the  counsel  for  appellant,  and  this  verification 
in  its  phraseology  distinctly  shows  the  purpose  for 
which  the  instrument  and  the  various  assignments 
therein  contained  were  intended.  Moreover,  it  shows 
clearly  that  it  was  a  proceeding  resorted  to  by  appel- 
lant in  furtherance  of  the  motion  for  a  new  trial 
before  the  court  below,  under  the  provisions  of  section 
5322,  Revised  Laws.  The  verification  of  attorney  for 
appellant  in  this  respect  is  as  follows : 
"State  of  Nevada,  County  of  Ormsby — ss. : 

"Samuel  Piatt,  being  first  duly  sworn,  upon  oath 
deposes  and  says  that  he  is  one  of  the  attorneys  for  the 
defendant  and  movant  in  the  above-entitled  case,  and 
that  in  his  judgment  the  above  and  within  exceptions, 
hereinabove  appearing  in  said  memorandum  of  excep- 
tions, are  well  taken  in  the  law." 

No  such  verification  as  this  is  required,  either  of 
counsel  or  of  the  htigant,  by  section  5343.  The  whole 
proceeding,  as  disclosed  by  the  record,  clearly  indicates 
that  tills  memorandum  of  exceptions  was  not  r^arded 
by  the  appellant  or  by  the  trial  judge  in  the  court 
below  as  a  bill  of  exceptions  such  as  is  contemplated  by 
section  5343.  Under  the  procedure  providing  for  the 
taking  of  appeal  to  this  court,  as  prescribed  by  our 
statute,  two  methods  are  provided,  and  these  are  sepa- 
rate and  distinct  from  eiich  other.  The  one  which  is 
set  forth  by  section  5331  makes  provision  for  a  state- 
ment of  the  case  to  be  annexed  to  the  record  of  the 
judgment  or  order  appealed  from,  when  the  party 
appealing  wishes  such  statement  to  be  annexed.  The 
other,  which  is  provided  by  section  6343,  makes  no  pro- 
vision for,  nor  does  it  contemplate,  the  bringing  of  a 
statement  of  the  case  to  the  court  of  review.  This 
provision  contemplates  a  list  of  exceptions  taken  by  the 
aggrieved  party  to  the  decisions,  order,  or  rulings  upon 
the  admission  or  exclusion  of  testimony  or  evidence, 
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or  Other  ruling  of  the  court  or  judge  on  points  of  law 
during  the  course  of  the  proceeding.  It  makes  no  pro- 
vision for  verification,  nor  does  it  require  such,  nor  is 
it  necessary  to  do  more  than  to  present  this  bill  of 
exceptions,  in  the  presence  of  the  opposing  party  or 
his  counsel,  to  the  trial  judge,  who  is  required  to  sign 
the  same  after  such  bill  has  been  made  to  conform  to 
the  truth  according  to  the  record.  This  bill  of  excep- 
tions, when  thus  signed  by  the  trial  judge  and  filed, 
becomes  a  part  of  the  record,  and,  as  the  statute  sets 
forth,  the  party  aggrieved  may  appeal  from  the  judg- 
ment or  any  appealable  order  without  further  state- 
ment or  motion.  But  a  memorandum  of  exceptions  such 
as  that  set  forth  in  the  record  in  this  case,  used  and 
regarded  as  a  memorandum  of  exceptions  in  the  court 
below,  and  used  and  regarded  solely  in  furtherance  of 
appellant's  motion  for  a  new  trial,  cannot  be  held  to 
fill  an  entirely  different  office  when  brought  to  this 
court.  (Western  E.  Co.  v.  Nev.  A.  Co.,  33  Nev.  203,  HO 
Pac.  1129.) 

Under  section  6343,  Revised  Laws,  it  is  clearly  con- 
templated, when  a  bill  of  exceptions  is  taken,  signed 
by  the  judge  "as  the  truth  of  the  case  may  be,"  that 
"the  opposing  party  or  his  attorney  be  present."  The 
purpose  of  providing  for  the  presence  of  the  opposing 
party  or  his  attorney  is  to  offer  an  opportunity  to  be 
heard  in  the  matter  of  the  settlement  or  allowance  of 
the  bill  or  bills  of  exceptions.  The  opposing  party  or 
his  attorney  have  nothing  whatever  to  do  with  the 
memorandum  of  exceptions  filed  and  served  in  support 
of  a  motion  for  a  new  trial,  nor  with  an  assignment  of 
errors  embodied  in  a  statement  on  appeal  from  a  judg- 
ment or  order.  A  party  may  make  such  memorandum 
of  exceptions  or  assignment  of  errors  as  he  may  see 
fit.  As  said  by  Beatty,  C.  J.,  in  Fleeson  v.  Savage  Silver 
Mining  Co.,  3  Nev.  167: 

"The  defeated  party  in  any  cause  may  file  an  assign- 
ment of  error,  containing  anything  he  may  choose  to 
insert  therein.    He  may  assign  a  hundred  errors  having 
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no  foundation  in  fact  and  no  connection  with  the  case. 
The  opposing  counsel,  in  settling  the  statement,  could 
not  deny  the  filing  of  such  an  assi^ment  of  errors." 

It  not  only  clearly  appears  in  this  case  that  the 
memorandum  of  exceptions  does  not  purport  to  be  a 
bill  of  exceptions  signed  by  the  judge  in  accordance 
with  section  5343,  supra,  but  that  they  were  not  settled 
or  signed  in  the  presence  of  the  opposing  party  or  his 
attorney,  nor  was  any  opportunity  afforded  them  to  be 
heard  in  reference  thereto. 

In  the  case  of  Williams  v.  Rice,  supra,  Mr.  Justice 
Beatty,  in  dissenting  from  the  prevailing  opinion,  held 
that  a  statement  on  motion  for  a  new  trial  could  also 
serve  the  purpose  of  a  statement  on  appeal,  and  speak- 
ing of  the  statement  before  the  court  in  that  case,  he 
said: 

"In  this  case  the  statement  was  settled,  engrossed, 
certified,  and  filed  within  five  days  after  judgment. 
*  *  *  It  was  made  and  settled,  certified,  and  filed 
in  exact  conformity  with  every  requirement  of  sections 
332,  333,  334,  and  335  of  the  practice  act." 

The  reasoning  set  forth  in  the  dissenting  opinion  of 
that  able  jurist  would  not  serve  here  to  further  the 
contention  of  appellant  that  the  memorandum  of  excep- 
tions could  serve  in  the  place  of  a  statement  on  appeal, 
much  less  that  it  could  take  the  place  of  the  bill  of 
exceptions.  In  the  case  at  bar  there  was  no  settlement 
of  the  memorandum  of  exceptions,  so  called.  A  blank 
form  of  settlement,  drawn  to  be  signed  by  the  district 
judge,  and  set  forth  on  page  115  of  the  record  attached 
to  the  memorandum  of  exceptions  was  neither  dated 
nor  signed  by  the  trial  judge.  Hence  it  follows  that, 
even  were  we  inclined  to  agree  with  the  reasoning  set 
forth  in  the  dissenting  opinion  of  Mr.  Justice  Beatty 
in  the  Williams-Rice  case,  supra,  as  affording  a  solution 
to  the  matter  at  bar,  to  relieve  the  appellant  of  the 
fatal  omission,  we  are  precluded  from  doing  so,  in  view 
of  the  fact  that  the  provisions  of  the  statute  applicable 
to  the  settlement  of  statements  on  appeal  were  not 
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complied  with  here,  in  that  the  district  judge  did  not 
assume  to  settle  such  statement  or  to  regard  it  as  a 
statement  on  appeal  or  bill  of  exceptions. 

There  is  nothing  in  the  statute,  as  we  view  it,  that 
would  authorize  a  memorandum  of  exceptions,  made 
and  filed  in  furtherance  of  a  motion  for  a  new  trial,  to 
assume  the  office  of  a  statement  on  appeal.  The  oppos- 
ing party  in  any  action  is  always  vitally  interested  in 
the  proposed  statement  on  appeal,  required  to  be  filed 
and  served  before  settlement  by  the  trial  judge,  under 
provisions  of  section  389  of  the  civil  practice  act 
Whether  the  assignment  of  errors  may  or  may  not 
be  well  taken  depends  upon  the  statement  on  appeal 
as  finally  settled.  If  the  opposing  party  is  not  satisfied 
with  the  proposed  statement,  he  may  propose  amend- 
ments thereto,  and  may  be  heard  upon  the  question  of 
the  allowance  of  his  proposed  amendments.  If  no 
proposed  amendments  are  filed,  the  opposing  party  is 
deemed  to  assent  to  the  proposed  statement  It  neces- 
sarily follows,  not  only  from  the  language  of  the  statute 
governing  the  settlement  of  a  statement  on  appeal,  but 
from  the  manifest  reason  upon  which  the  statute  is 
based,  that  an  assignment  of  errors  that  is  not  sup- 
ported by  a  duly  settled  statement  on  appeal  can  have 
no  force  or  effect  whatever.  In  this  case  there  is  neither 
a  bill  of  exceptions  nor  a  statement  on  appeal,  settled 
or  allowed  by  the  trial  judge,  or  with  which  the  oppos- 
ing party  has  had  any  opportunity  to  be  heard  thereon. 

This  so-called  memorandum  of  exceptions,  designated 
as  such,  was  filed  in  the  court  below  and  served  on  the 
respondent,  and  respondent  was  bound  to  take  notice 
of  the  purposes  for  which  the  memorandum  of  excep- 
tions would  be  used,  and  none  other,  namely:  "Relied 
upon  in  support  of  defendant's  motion  for  a  new  trial, 
duly  noticed."  If  the  so-called  memorandum  of  excep- 
tions was  to  be  regarded  as  having  the  force  and  effect 
of  a  statement  on  appeal,  then,  under  the  provision  of 
section  5331,  the  respondent  would  have  been  entitled 
to  an  opportunity  to  present  such  amendments  to  that 
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statement  as  he  saw  fit,  and  to  have  the  same  passed 
upon  by  the  trial  court.  To  now  give  this  instrument 
the  dignity  of  a  statement  on  appeal  would  be  not  only 
to  disregard  the  specific  provisions  of  the  statute,  but 
would  be  to  deprive  the  respondent  of  that  right  which 
the  statute  and  procedure  accorded  him.  Respondent 
was  not  bound,  nor  was  he  even  privileged,  to  submit 
amendments  to  a  memorandum  of  exceptions;  but  if 
that  memorandum  of  exceptions  was  to  be  regarded  as 
a  statement  on  appeal,  he  should  have  been  so  notified 
by  the  instrument  itself,  and  if  he  then  failed  to  present 
his  amendments,  he  could  not  complain. 

As  we  have  already  stated,  we  can  see  no  good  reason 
or  authority  for  regarding  this  instrument,  designated 
"Memorandum  of  Exceptions,"  in  any  diflferent  light 
from  what  it  was  regarded  by  the  appellant  herein  and 
by  the  trial  court  prior  to  the  making  of  the  order  deny- 
ing appellant's  motion  for  a  new  trial.  To  serve  notice 
upon  a  party  litigant  by  the  specific  terms  of  an  instru- 
ment that  the  instrument  itself,  as  in  this  case,  is  to 
be  regarded  as  a  memorandum  of  exceptions  in  the 
court  below,  and,  later,  when  the  instrument  is  brought 
to  this  court,  then  for  the  first  time  to  declare  that  the 
instrument  should  have  an  entirely  different  signifi- 
cance, would  be  to  not  only  depart  from  the  specific 
provisions  of  the  statute  providing  procedure  in  mat- 
ters of  appeal,  but  would  be  to  work  an  injustice  upon 
the  party  who  might  be  affected  thereby.  In  our  judg- 
ment, a  party  is  estopped,  by  his  own  position  assumed 
in  the  court  below,  from  taking  a  contrary  position 
here,  where  certain  rights  of  the  opposing  parties  have 
thereby  been  cut  off  without  fault  on  their  part.  (State 
V.  Commissioners  of  Lander  County,  22  Nev.  75,  35 
Pac.  300;  16  Cyc.  796,  and  cases  there  cited.)  How- 
ever reluctant  we  may  be  to  dismiss  an  appeal,  the 
jurisdiction  of  this  court  can  only  attach  where  there 
has  been  at  least  a  substantial  compliance  with  those 
specific  provisions  of  the  statute  governing  matters  of 
appeal. 
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In  view  of  the  fact  that,  in  our  judgment,  there  is  no 
statement  on  appeal  in  this  case  and  no  bill  of  excep- 
tions, it  follows  that  there  is  nothing  before  this  court 
for  review. 

Inasmuch  as  the  appeal  from  the  judgment  was,  by 
&  former  decision  of  this  court,  dismissed  (Ward  v. 
Pittsburg  Silver  Peak  Gold  Mining  Company,  supra), 
and  there  is  nothing  before  thia  court  to  review  on  the 
appeal  from  the  order  denying  a  new  trial,  and  there  is 
no  contention  that  the  judgment  roll  contains  errors,  it 
follows  that  the  order  of  the  lower  court  in  denying 
appellant's  motion  for  a  new  trial  should  be  affirmed. 

It  is  so  ordered. 

On  Rehearing 

By  the  Court,  McCaeran,  J. : 

On  granting  the  petition  for  rehearing  in  this  case, 
the  court  made  the  order : 

"That  appellant  show,  by  the  certificate  of  the  trial 
judge  or  by  affidavit,  subject  to  counter  affidavits  upon 
the  part  of  the  respondent,  whether  the  alleged  bill  of 
exceptions  or  memorandum  of  errors,  as  the  case  may 
be,  was  settled  or  allowed  by  the  trial  judge  in  the 
presence  of  plaintiff  or  his  counsel,  and,  if  not  so  settled 
in  the  presence  of  the  plaintiff  or  his  counsel,  what 
notice  of  such  settlement  or  allowance,  if  any,  was 
given." 

Pursuant  to  this  order,  appellant  filed  the  certificate 
of  the  trial  judge,  which  reads  as  follows: 

"Be  it  remembered  that,  on  the  26th  day  of  January, 
A.  D.  1914,  at  the  hearing  of  the  motion  for  a  new  trial, 
in  the  above-entitled  cause,  counsel  for  defendant  pre- 
sented to  the  court  a  memorandum  of  errors  and  excep- 
tions on  the  hearing  of  said  motion  for  a  new  trial,  and 
which  said  memorandum  of  errors  and  exceptions  are 
included  in  the  judgment  roll  and  are  numbered  1  to 
78,  inclusive,  the  clerk's  certificate  being  added  thereto 
in  addition  to  said  pages,  and  that  said  memorandum 
of  errors  and  exceptions  were  signed  on  said  date  on 
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the  hearing  of  said  motion  for  a  new  trial,  and  allowed 
by  the  court,  but  said  memorandum  of  errora  was 
never  settled  as  a  bill  of  exceptions  under  section  5343, 
but  was  presented  to  the  court  on  the  day  of  the  hear- 
ing  of  the  motion  for  a  new  trial,  and  after  the  court 
asking  of  counsel  for  the  plaintiff  if  he  had  compared 
the  memorandum  of  errors  presented  to  the  court,  and 
the  court  then  and  there,  at  the  time  of  the  hearing 
of  the  motion  for  a  new  trial,  allowed  and  settled  said 
memorandum  of  errors  or  exceptions  by  signing  them; 
that  by  affixing  my  signature  I  then  and  there  intended 
to  both  allow  and  settle  the  memorandum  of  errors  for 
the  hearing  of  the  motion  for  a  new  trial." 

The  record  discloses  that  the  only  motion  made  before 
the  trial  court  for  a  new  trial  was  based  on  that  instru- 
ment found  in  the  record  designated  "Memorandum  of 
Exceptions." 

The  record  leading  up  to  the  filing  of  this  instrument 
contains  a  number  of  stipulations  and  orders,  each  one 
of  which  is  in  the  following  language : 

"Good  cause  appearing  therefor,  it  is  ordered  by  the 
court  that  defendant  may  have,  up  to  and  including  the 

— day  of ,  191....,  within  which  to  file  and  serve 

memorandum  of  such  errors  excepted  to  as  it  intends 
to  rely  on  upon  said  motion  for  a  new  trial,"  etc. 

On  the  10th  day  of  January,  1914,  the  respondent 
herein,  by  his  attorneys,  filed  an  instrument  entitled 
"Notice  of  Motion,"  as  follows : 

"To  Pittsburg  Silver  Peak  Gold  Mining  Company,  a 
Corporation,  and  to  Samuel  Piatt  and  George  Martin- 
son, Eaqs.,  Attorneys  for  the  Above-Named  Defendant : 

"Please  take  notice  that  on  Saturday,  the  17th  day 
of  January,  1914,  at  the  courthouse  in  the  City  of  Reno, 
County  of  Washoe,  State  of  Nevada,  at  the  hour  of 
10  o'clock  a.  m.,  or  as  soon  thereafter  as  counsel  can 
be  heard,  the  above-named  plaintiff  will  move  the  above- 
entitled  court  to  strike  from  the  files  of  said  court  a 
certain  notice  of  intention  to  move  for  a  new  trial, 
heretofore  filed  by  the  above-named  defendant  in  the 
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above-entitled  action,  and  a  certain  memorandum  of 
errors  filed  in  the  office  of  said  clerk  of  the  above-named 
defendant,  on  or  about  the  Slst  day  of  October.  1913; 
and  to  rescind  and  set  aside  the  order  of  the  above- 
entitled  court,  granting  said  defendant  a  stay  of  execu- 
tion upon  the  judgment  heretofore  entered  in  the 
above-entitled  action.  Said  motion  will  be  based  upon 
all  the  records  and  files  of  the  above-entitled  court. 

"Dated  this  10th  day  of  January,  1914. 

*'Dixon  and  Miller,  Attorneys  for  Plaintiff." 

As  appears  from  the  record,  the  motion  for  a  new 
trial  was  argued  orally  before  the  court  by  the  respec- 
tive parties,  and  at  the  close  of  the  argument  was  pre- 
sented to  the  court  for  its  decision  and  findings.  On 
the  26th  day  of  January,  1914,  the  court  rendered  its 
decision  on  the  motion  for  a  new  trial,  denying  the 
motion.  Thereafter,  and  on  the  9th  day  of  February, 
1914,  appellant  filed  its  notice  of  appeal  from  the  judg- 
ment and  order  denying  motion  for  a  new  trial,  as 
follows : 

"You,  and  each  of  you,  will  please  take  notice,  that 
the  defendant  in  the  above-entitled  action  hereby 
appeals  to  the  Supreme  Court  of  the  State  of  Nevada 
from  the  judgment  therein  entered  in  said  district  court 
on  the  24th  day  of  May,  1913,  in  favor  of  the  plaintiff 
in  said  action  and  against  said  defendant,  and  from 
the  whole  thereof,  and  also  from  the  order  denying  said 
defendant's  motion  for  a  new  trial  made  and  entered 
in  the  minutes  of  said  court  on  the  26th  day  of  Janu- 
ary,  1914." 

As  stated  in  our  former  opinion,there  are  two  methods 
prescribed  by  the  statute  by  which  an  appeal  may  be 
brought  to  this  court:  The  one  is  by  statement  on 
appeal,  as  prescribed  by  section  389  of  the  civil  practice 
act  (Rev.  Laws,  5331) ;  the  other  is  by  bill  of  excep- 
tions, as  prescribed  by  section  401  of  the  civil  practice 
act  (Rev.  Laws,  5343) .  It  is  the  contention  of  appellant 
here  that  that  certain  instrument  in  the  record  entitled 
"Memorandum  of  Exceptions"  was,  and  is,  in  fact,  a 
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bill  of  exceptions  as  contemplated  by  section  401  of  the 
civil  practice  act.  It  is  a  well-settled  rule,  which  may 
be  supported  by  any  number  of  authorities,  that  an 
instrument  cannot  serve  a  purpose  in  one  court  or  judi- 
cial proceeding  different  from  and  inconsistent  with  its 
function  and  purpose  in  another  court  or  proceeding. 
{16  Cyc.  796,  and  cases  there  cited.)  Every  stipulation 
extending  time,  every  order  extending  time,  before  the 
presentation  of  this  instrument  to  the  trial  court, 
designated  the  instrument  to  be  filed  and  served  as  a 
"memorandum  of  such  errors  excepted  to  as  it  [the 
defendant]  intends  to  rely  on  upon  said  motion  for  a 
new  trial." 

Respondent's  notice  of  motion  to  strike  the  memo- 
randum of  errors  filed  by  appellant  January  10,  1914, 
prior  to  the  hearing  on  motion  for  new  trial,  was, 
according  to  the  minutes,  considered  and  determined 
by  the  trial  court  at  the  same  time  at  which  it  heard 
and  considered  and  determined  appellant's  motion  for 
a  new  trial.  It  was  pursuant  to  the  order  of  the  trial 
court  denying  respondent's  motion  to  strike  the  memo- 
randum of  errors  from  the  files  that  the  court  placed 
his  signature  on  the  instrument  under  the  words: 

"The  within  and  above  exceptions,  and  each  and  all 

of  them,  are  hereby  and  herewith  allowed.    Dated , 

1913." 

All  the  way  through  the  affidavit  of  counsel  for  appel- 
lant, filed  pursuant  to  the  order  for  diminution  of  the 
record,  we  find  that  he  uses  the  terms  "bill  of  excep- 
tions" and  "memorandum  of  errors"  interchangeably. 
For  instance,  he  says: 

"AfRant  further  states  that  during  said  proceedings 
on  said  day  (referring  to  the  day  on  which  the  motion 
for  a  new  trial  was  heard),  and  immediately  after 
affiant  announced  to  the  court  that  he  would  like  to 
have  the  court  allow  and  settle  the  bill  of  exceptions 
or  memorandum  of  errors,  affiant  handed  the  bill  of 
exceptions,  or  memorandum  of  errors,  to  Hon.  Thomas 
F.  Moran,  the  then  presiding  judge  in  said  cause,  for 
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the  signature  of  the  aaid  judge  as  to  the  allowance  and 
settlement  of  said  bill  of  exceptions  or  memorandum 
of  errors  and  the  date  thereof ;  that  affiant  had  thereto- 
fore prepared  a  form  of  allowance  and  a  separate  form 
for  the  settlement  of  said  bill  of  exceptions  or  memo- 
randum of  errors,  both  of  which  were  attached  to  said 
bill  and  memorandum,  and  left  a  blank  line  under  each 
of  said  forms  for  the  signature  of  said  district  judge; 
that  said  district  judge  signed  his  signature  on  the 
blank  line  immediately  beneath  the  form  for  the  allow- 
ance of  said  bill  or  memorandum,  but  did  not  insert  the 
date  thereof  and  did  not  sign  upon  the  blank  line 
immediately  following  the  form  for  the  settlement  of 
said  bill  or  memorandum." 

Under  our  code  of  civil  procedure,  providing  for  new 
trials  and  appeals,  the  terms  "bill  of  exceptions"  and 
"memorandum  of  errors"  are  not  used,  nor  intended 
to  be  used,  interchangeably.  The  instrument  known 
as  a  "memorandum  of  exceptions,"  provided  for  by 
section  5322,  Revised  Laws,  has  its  place  in  the  pro- 
ceedings on  motion  for  a  new  trial;  the  instrument 
designated  "bill  of  exceptions,"  as  provided  for  in  sec- 
tion 5343,  Revised  Laws,  performs  an  entirely  different 
function,  and  does  not  belong  to  the  proceedings  on 
motion  for  a  new  trial  before  the  trial  court,  but  is  made 
a  distinct  method  of  bringing  an  appeal  to  this  court. 
A  memorandum  of  exceptions  is  provided  for  by  statute 
to  have  its  place  in  furtherance  of  a  motion  for  a  new 
trial ;  a  bill  of  exceptions  is  provided  for  by  the  statute 
solely  as  a  method  of  appeal.  The  function  of  the 
former  is  to  draw  to  the  attention  of  the  trial  court 
errors  committed  by  that  court  during  the  course  of 
the  procedure;  the  function  of  the  latter  is  to  draw 
to  the  attention  of  the  supreme  court  errors  committed 
by  the  trial  court  during  the  course  of  the  procedure. 
Not  only  is  it  true  that  the  instrument  here  sought 
by  appellant  to  have  declared  a  bill  of  exceptions  was 
entitled  a  "Memorandum  of  Exceptions,"  but  it  was  so 
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regarded  by  the  learned  counsel  for  appellant  in  the 
court  below,  for  it  was  on  this  memorandum  of  excep- 
tions that  the  motion  for  a  new  trial  was  argued.  If 
counsel  for  appellant  had  regarded  the  instrument 
which  he  had  entitled  "Memorandum  of  Exceptions" 
as  being  a  bill  of  exceptions,  no  motion  for  a  new  trial 
or  proceedings  thereunder  were  necessary  or  provided 
for  by  statute.     (Rev.  Laws,  5334.) 

In  the  case  of  Elder  v.  Frevert,  18  Nev.  279,  3  Pac. 
237,  this  court  held  that  where  the  statement  on  motion 
for  a  new  trial  also  purported  to  be  a  statement  on 
appeal,  and  was  so  treated  in  the  orders  extending  time 
for  filing  a  settlement  made  by  the  district  court,  and 
was  filed  within  the  time  required  by  statute  for  a  state- 
ment  on  appeal,  it  should  be  considered  as  a  statement 
on  appeal  by  this  court.  The  very  reverse  of  these  con- 
ditions is  presented  by  the  case  at  bar.  The  instrument 
in  question  was  entitled  "Memorandum  of  Exceptions." 
The  appellant  in  the  court  below  regarded  the  instru- 
ment as  being  a  memorandum  of  exceptions,  and  filed 
the  same,  and  used  it  on  motion  for  a  new  trial  only. 
The  certificate  of  the  trial  judge  negatives  the  idea  that 
it  was  used  or  signed  as  a  bill  of  exceptions  under  sec- 
tion 5343,  Revised  Laws. 

In  the  affidavit  made  by  appellant's  counsel,  it  is  again 
made  apparent  that  the  instrument  entitled  "Memoran- 
dum of  Exceptions"  was,  by  counsel,  used  and  relied 
upon  in  the  lower  court  in  furtherance  of  his  motion 
for  a  new  trial,  and  not  as  a  bill  of  exceptions.  He 
says: 

"Affiant  further  states  the  fact  to  be  that  as  to  the 
remaining  assignments  of  error  set  forth  in  the  memo- 
randum of  errors  or  bill  of  exceptions,  he  in  the  main 
directly  called  the  court's  attention  to  them,  and  argued 
as  fully  as  possible  affiant's  reason  for  urging  them  as 
separate  grounds  for  the  motion  for  a  new  trial." 

As  appears  from  the  notice,  the  appeal  is  taken: 
First,  from  the  final  judgment;   and,  second,  from  the 
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order  of  the  trial  court  denying  defendant's  motion  for 
a  new  trial.  The  appeal  from  the  judgment  has  been, 
by  order  of  this  court,  dismissed.  (Ward  v.  Pittsburg 
Silver  Peak  Gold  Mining  Co.,  37  Nev.  472.)  The  only 
appeal  now  before  this  court  is  the  appeal  from  the 
order  denying  appellant's  motion  for  a  new  trial.  It 
is  not  the  contention  of  appellant  that  the  instrument 
entitled  "Memorandum  of  Exceptions"  is  a  statement 
on  appeal;  indeed,  this  contention,  if  made,  could  not 
be  maintained,  inasmuch  as  it  does  not,  in  any  wise, 
comply  with  the  provisions  of  the  statute  in  that 
respect.    Section  5832,  Revised  Laws,  provides: 

"When  the  appeal  is  taken  both  from  the  judgment 
and  from  an  order  denying  a  motion  for  a  new  trial, 
there  shall  be  but  one  statement  for  both  such  appeals, 
which  shall  embody  all  errors  relied  on  upon  the  appeal 
both  from  the  jut^gment  and  from  such  order,  and  the 
time  for  ftling  and  serving  the  proposed  statement  for 
both  such  appeals,  and  also  the  time  for  filing  and  serv- 
ing the  proposed  statement  on  appeal  from  an  order 
granting  a  motion  for  a  new  trial,  shall  be  the  same  as 
the  time  provided  for  filing  and  serving  the  proposed 
statement  on  appeal  from  the  order.  The  statement  on 
appeal  from  an  order  granting  or  denying  a  motion  for 
a  new  trial  may  contain  so  much  of  the  evidence  admitted 
or  offered,  exceptions  taken,  or  proceedings  had  upon 
the  trial  or  before  or  after  the  trial,  as  may  be  neces- 
sary to  explain  the  particular  errors  specified  and  which 
were  considered  or  presented  upon  the  hearing  of  the 
motion  for  a  new  trial." 

The  appellant  in  the  case  at  bar  moved  for  a  new 
trial,  and  based  the  motion  upon  the  memorandum  of 
exceptions  filed.  Appellant  thereafter  gave  notice  of 
appeal  from  the  order  of  the  trial  court  denying  motion 
for  a  new  trial.  They  came  to  this  court  without  state- 
ment on  appeal  and  without  a  bill  of  exceptions.  For 
this  court  to  say  that  a  memorandum  of  exceptions  as 
provided  for  by  one  section  of  the  statute  shall  take  the 
place  of  a  bill  of  exceptions  as  provided  for  by  another 
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section  of  the  statute,  and  that  the  memorandum  of 
exceptions  alone  shall  cause  this  court  to  review  the 
action  of  the  trial  court  in  denying  a  motion  for  a  new 
trial,  made  long  subsequent  to  the  filing  of  the  memo- 
randum  of  exceptions,  would  be  judicial  legislation  most 
flagrant. 

1, 2.  We  are  mindful  of  that  section  of  our  code  (Rev. 
Laws,  5368)  which  provides 

"  *  *  *  An  appeal  shall  not  be  dismissed  for  any 
irregularity  not  affecting  the  jurisdiction  of  the  court 
to  hear  and  determine  the  appeal  or  affecting  the  sub- 
stantial rights  of  the  parties  and  where  any  defect  or 
irregularity  can  be  cured  by  an  amendment,"  etc. 

The  matter  with  which  we  are  confronted  in  the  case 
at  bar  is  one  of  jurisdiction.  Aa  has  been  stated  by 
this  court  in  numerous  decisions,  the  right  of  appeal  is 
one  regulated  by  statute ;  and,  where  there  is  a  failure 
on  the  part  of  the  appellant  to  at  least  substantially 
comply  with  the  provisions  of  the  statute,  this  court 
can  do  naught  else  than  dismiss  the  matter. 

The  judgment  of  the  lower  court  and  the  order  deny- 
ing appellant's  motion  for  a  new  trial  are  afitrmed. 

It  is  so  ordered. 

CoLEHAN,  J. :  I  concur. 

NoRCBOSS,  C.  J.,  dissenting: 

While  the  question  is  not  altogether  free  from  doubt, 
nevertheless,  when  a  liberal  construction  is  applied  to 
the  provisions  of  the  statute  governing  appeals  (Rev. 
Laws,  5358),  the  facts  disclosed  by  the  certificate  of 
the  trial  judge  and  the  affidavits  of  respective  counsel, 
filed  in  pursuance  of  the  order  for  diminution  of  the 
record,  will  justify,  in  my  judgment,  a  holding  that  the 
paper  denominated  a  "Memorandum  of  Errors,"  and 
filed  and  served  as  such  under  Rev.  Laws,  5322,  may 
also  be  regarded  as  a  bill  of  exceptions  under  Rev. 
Laws,  6343. 

Counsel  for  defendant  and  appellant  in  this  case, 
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instead  of  filing  and  serving  a  mere  memorandum  of 
errors,  and  relying  upon  the  minutes  of  the  court  and 
the  reporter's  notes  to  support  the  same,  obtained 
numerous  extensions  of  tiine  for  the  preparation  and 
service  of  such  memorandum  until  the  reporter  could 
make  a  transcript  of  the  testimony,  whereupon  he  pre- 
pared a  document  of  seventy-eight  typewritten  pages, 
setting  out  at  length  the  proceedings  of  the  court  relat- 
ing te  each  ruling  excepted  to  with  reference  to  the 
pages  of  the  transcript  of  the  reporter's  notes  of  the 
proceedings.  In  both  form  and  substance  it  was  a 
proposed  bill  of  exceptions,  and  it  contained  a  blank 
form  for  the  judge's  allowance. 

It  appears  from  the  reporter's  notes  of  the  proceed- 
ings that  upon  the  day  of  the  hearing  of  the  motion  for 
a  new  trial,  and  just  prior  to  the  presentation  of  such 
motion,  counsel  for  defendant  informed  the  court  that 
no  amendments  had  been  filed  to  "this  bill  of  excep- 
tions," and  requested  the  judge  to  "allow  and  settle  the 
bill  of  exceptions,"  to  which  request  counsel  for  plain- 
tiff interposed  no  objection,  but  merely  stated,  "I  have 
never  made  any  amendments,  any  memorandum  of 
errors,  Mr.  Piatt  is  having  filed."  Whereupon  the  judge 
signed  the  appended  certificate,  "The  within  and  above 
exceptions,  and  each  and  all  of  them,  are  hereby  and 
herewith  allowed." 

This  brings  us  to  a  consideration  of  the  question 
whether  we  now  have  in  fact  and  in  law  a  bill  of  excep- 
tions within  the  provisions  of  section  401  of  the  prac- 
tice act  (Rev.  Laws,  5343).  In  my  judgment,  there  has 
been  a  substantial  compliance  with  the  provisions  of  the 
section.  In  form  and  substance  a  proposed  bill  of 
exceptions,  embodying  "sufficient  facts  to  show  the 
point  of  pertinency  of  the  exceptions  taken,"  was  pre- 
sented to  the  judge  "during  the  progress  of  the  cause, 
*  •  •  after  judgment"  in  the  presence  of  the  attor- 
ney for  the  opposing  party,  and  the  same  was  signed 
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by  the  judge,  allowing  each  and  all  of  the  exceptions 
thus  embodied.  The  statute  makes  such  bill  of  excep- 
tions "a  part  of  the  record,"  and  gives  to  an  aggrieved 
party  a  right  of  appeal,  not  only  from  the  judgment, 
but  "any  appealable  order  without  further  statement." 

The  fact  that  the  certificate  of  the  trial  judge,  recently 
filed  in  pursuance  of  the  order  for  diminution  of  the 
record,  recites  that  "said  memorandum  of  errors  was 
never  settled  as  a  bill  of  exceptions  under  section  5343" 
is,  I  think,  immaterial.  (37  Nev.  470,  472, 143  Pac.  119.) 
What  purpose  the  judge  may  have  had  in  mind  could 
not  affect  the  fact  that  he  did  allow  the  exceptions.  He 
could  not  have  intended  to  allow  and  settle  this  memo- 
randum of  errors  "for  the  hearing  of  the  motion  for 
a  new  trial"  without  intending  to  "sign  the  same  as  the 
truth  of  the  case  may  be."  For  the  purposes  of  the 
motion  for  a  new  trial  no  such  settlement  or  signing  of 
the  same  by  the  judge  was  required. 

The  case  of  Peterson  v.  Pittsburg  Silver  Peak  G.  M. 
Co.,  37  Nev.  117,  140  Pac.  519,  is,  I  think,  conclusive 
upon  the  merits  of  the  case. 

On  Application  to  File  Petition  for 
Second  Rehearing 

By  the  Court,  McCarran,  J. : 

Since  the  rendition  and  filing  of  the  opinion  of  this 
court  on  rehearing  in  the  above-entitled  case,  an  appli- 
cation has  been  made  by  appellant  to  be  permitted  to 
file  a  petition  for  second  rehearing,  and  we  are  con- 
fronted with  the  question  as  to  whether  appellant  is 
entitled  to  file  such  petition  as  a  matter  of  right. 

In  the  case  of  Trench  v.  Strong,  4  Nev.  87,  this  court 
held  that  it  would  be  a  mischievous  practice  to  sanction 
the  filing  of  a  second  petition  for  rehearing,  and  that 
the  same  should  not  be  permitted  except  to  correct  a 
palpable  error  and  grievous  wrong. 
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Counsel  for  the  appellant  urges,  in  view  of  the  fact 
'  that  its  first  petition  for  rehearing  was  granted  and  that 
an  opinion  was  written  and  filed  by  this  court  on  that 
petition  for  rehearing,  that  therefore  it  should  be  per- 
mitted to  file  a  second  petition  for  rehearing  based  on 
the  opinion  of  this  court. 

In  the  case  of  Brandon  v.  West,  29  Nev.  141,  this 
court  forcibly  asserted  the  rule  that  a  second  applica- 
tion for  the  rehearing  of  a  cause  by  the  same  party, 
after  his  petition  for  rehearing  has  been  denied,  will 
not  be  entertained.  If  there  is  reason  for  this  rule 
where  a  petition  has  been  denied,  and,  in  our  judgment, 
the  reason  is  abundant,  then,  as  we  view  it,  there  is 
equal,  if  not  more,  reason  for  the  rule  applying  where 
a  first  petition  for  rehearing  has  been  granted  and  all 
the  matters  therein  set  up  have  been  considered  by  the 
court. 

Ae  asserted  by  this  court  in  the  case  of  Brandon  v. 
West,  supra,  the  court  undoubtedly  has  the  right  to 
correct  clerical  mistakes  or  some  error  apparent  on 
the  record,  such  as  might  occur  by  inadvertence,  over- 
sight, or  mistake ;  but  such  is  not  the  case  here,  nor  is 
it  within  the  contention  of  appellant. 

The  granting  of  a  petition  for  a  second  rehearing 
not  based  upon  clerical  mistake  or  apparent,  palpable, 
injurious  error  is  so  liable  to  open  the  door  to  intermi- 
nable proceedings  that  the  rule  asserted  by  this  court 
in  Brandon  v.  West,  supra,  should  not  be  relaxed  or 
modified. 

Supporting  the  rule  asserted  by  this  court  in  the  case 
of  Brandon  v.  West,  supra,  are  the  more  recent  cases 
cited  in  1913  Annotations  of  Cyc,  page  294,  to  wit: 
Loathe  v.  Thomas,  233  111.  430,  84  N.  E.  481 ;  LaveH  v. 
Berthelot,  127  La.  1004,  54  South.  329;  iVetoonv.Hunter, 
145  N.  C.  334,  59  S.  E.  116. 

In  the  case  of  Marion  Light  and  Heating  Co.  v.  Ver- 
miUton,  100  N.  E.  100,  the  Appellate  Court  of  Indiana, 
in  a  matter  quite  analogous  to  that  presented  here, 
held  that  where  there  was  no  statute  or  rule  of  practice 
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or  rule  of  court  authorizing  the  same  party  in  the  same 
case  to  file  more  than  one  petition  for  rehearing;  the 
overruling  of  the  first  petition  for  a  rehearing  exhausted 
the  appellant's  remedy  in  that  court 

We  are  referred  to  the  case  of  Roth  et  of.  v.  Murray, 
141  S.  W.  515.  This  case,  however,  cannot,  as  we  view 
it,  be  considered  as  supporting  t^e  contention  of  appel- 
lant herein.  The  second  motion  for  rehearing  in  that 
case  was  based  upon  erron  in  matters  decided  in  the 
second  opinion  which  were  different  from  those  decided 
in  the  first  opinion.  The  reason,  as  well  as  the  matter 
presented  there,  was  such  as  differentiate  that  case  from 
the  matter  at  bar. 

The  petition  will  not  be  entertained. 


PACIFIC  LIVESTOCK  COMPANY  (a  Corporation), 
Appellant,  v.  MASON  VALLEY  MINES  COM- 
PANY (A  Corporation),  Respondent. 

[153  Pac.  431] 
1.  Appeal  and  Erbob— "Moot  Cabe" — Disuisbal. 

Where,  pending  appeal  from  Judgment  sustaining  demurrer 
to  tbe  complatut  In  an  action  to  enjoiu  a  nuisance,  defendant 
bollt  Its  plant  and  ogmMaA  It  for  three  years,  without  any 
perceptible  harm  to  plalntUTs  lands,  the  appeal  would  be  dis- 
missed as  embodying  a  "moot  case,"  one  seeking  to  determine 
an  abstract  question  which  does  not  rest  upon  existing  facts 
or  rights,  sloce  the  cause  of  action  of  plalntllTs  complaint. 
if  any  was  allied,  was  based  upon  a  threatened  Injury  to 
Its  lands  from  proposed  action  which  did  not  In  fact  follow 
such  action. 

Appeal  from  the  Eighth  Judicial  Diatrict  Court,  Lyon 
County;  T.  C.  Hart,  Judge. 

Action  by  the  Pacific  Livestock  Company  against  the 
Mason  Valley  Mines  Company.  Judgment  for  defendant, 
and  plaintiff  appeals.     Appeal  dismiBsed, 

Edward  F.  TreadweU,  for  Appellant; 
Public-service   corporations   are  liable  for  nuisances 
created  in  the  operation  of  their  business.    {LouisviUe- 
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NaskviUe  Terminal  Co.  v.  Lellyette,  1  L.  R  A.  n.  s.  49; 
B.  &  P.  Ry.  Co.  V.  Fifth  Baptist  Church.  108  U.  S.  317,  2 
Sup.  Ct.  719,  27  L.  Ed.  739;  Samnums  v.  GloversviUe,  175 
N.  Y.  346,  67  N.  E.  622;  Johnston  v.  Pnmidence  &  S.  R. 
Co.,  69  N.  Y.  Supp.  193;  Reighard  v.  Flvnn,  189  Pa.  355, 
43  L.  R.  A.  502.) 

A  public-service  corporation  is  not  exempted  from 
liability  if  it  negligently  or  carelessly  permits  noxious 
and  poisonous  fumes  to  be  discharged  from  its  property 
onto  that  of  its  neighbors.  {MandeJhaum,  v.  RttsseU,  4 
Nev.  551. ) 

Equity  will  restrain  a  threatened  nuisance  where  the 
nuisance  is  actually  imminent  and  where  such  nuisance 
will  do  irreparable  damage  to  property  or  seriously 
menace  life  or  health,  and  a  demurrer  will  not  lie  to  a 
complaint  alleging  such  a  threatened  nuisance.  {State  oj 
Missmiri  v.  State  qflUinois,  108  U.  S.  208,  45  L.  Ed.  497; 
29  Cyc.  1222;  Wahle  v.  Reiribach.  76  III.  322.  326;  Romano 
V.  Birmingham  Ry.  Co.,  62  South.  677;  Pierce  v.  Gibson 
Co..  64  S.  W.  33;  Miley  v.  A'Heam,  18  S.  W.  529;  Breiv  v. 
Van  Demon.  53  Tenn.  433,  440;  Eckels  v.  Weibley,  81  Atl. 
45;  Aldrich  v.  Howard.  7  R.  I.  87;  Wier's  Appeal,  74  Pa. 
St  230;  Attorney-General  v.  Steward,  21  N.  J.  Eq.  340; 
Vaughn  v.  Law.  20  Tenn.  123. ) 

Brown  &  Belford,  for  Respondent; 

The  public  interestin  the  encouragement  and  protection 
of  the  mining  industry  of  Nevada  is  so  great  that  no 
person  may  prevent  its  prosecution,  or  secure  its  abate- 
ment, any  more  than  one  can  abate  the  public  interest  in 
the  mining  industry,  and  for  whatever  damage  may  be 
directly  inflicted  the  remedy  of  compensation  alone  is 
provided,  and  this  remedy  is  due  process  of  law.  The 
right  to  engage  in  any  occupation,  or  to  prosecute  a 
business  which  is  a  public  use,  or  in  which  the  public  has 
an  interest,  carries  with  it,  as  an  inseparable  incident 
thereof,  the  further  consequential  right  to  such  privileges 
as  may  be  necessary  for  carrying  on  the  occupation  or 
business  in  accordance  with  the  usual  methods  and  means 
pertaining  to  it     The  light  itself  being  given,  all  things 
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necessary  to  its  exercise  or  enjoyment  go  with  it  (Fiske 
V.  Framington,  12  Pick.  SO;  London  Railroad  Co.  v.  Tm- 
man^  1  App.  Gas.  45;  Brovm  v.  Humphrey,  109  N.  W.  714- 
717;  Hauck  v.  Pipe  Line  Co.,  26  Atl.  644;  Vogt  v.  City,  110 
N.  W.  603. ) 

What  the  legislature  declares  to  be  lawful  cannot  be  a 
nuisance,  unless  through  negligence  and  want  of  due 
care.  {RandaU  v.  Jacksonville  St.  Ry.  Co.,  19  Fed.  409; 
State  V.  Louisville  &  N.  Ry.  Co.,  86  Ind.  114;  Ckope  v. 
Detroit  Co.,  37  Mich.  195;  Gray  v.  Patterson,  60  N.  J.  Eq. 
385;  Croffordv.  AlabamaRy.  Co.,  48  South.  366;  Southern 
Ry.  Co.  V.  Alhes,  45  South.  234;  Simonds  v.  Telephone  Co., 
72  Atl.  175;  FarreU  v.  Old  Town,  67  Me.  72;  Wittship  v. 
Enfeld,  42  N.  H.  197;  Steiner  v.  Phila  T.  Co.,  19  Atl.  491; 
A.  T.  &  S.  F.  R.  R.  Co.  V.  Armstrong,  80  Pac.  978. ) 

The  neglect  of  a  person  to  perform  a  legal  duty  which 
he  owes  to  another  is  never  actionable  under  any  circum- 
stances until  such  neglect  as  the  proximate  cause  thereof 
results  in  damage  to  the  person  to  whom  the  legal  duty 
is  due.  (3Suth.  Code  PI.,  sec.  4277.) 

By  the  Court,  NoECBOSS,  C.  J. : 

This  is  an  appeal  from  a  judgment  following  an  order 
sustaining  a  demurrer  to  the  plaintiff's  complaint.  The 
complaint  is  in  the  form  of  a  bill  in  equity  to  enjoin  an 
alleged  threatened  injury  to  plaintiff's  agricultural  land 
by  poisonous  fumes,  which  it  is  alleged  will  be  dis- 
charged from  defendant's  smelter.  The  demurrer  was 
general,  and  upon  the  grounds  that  the  complaint  "does 
not  state  facts  sufficient  to  constitute  a  cause  of  action" 
or  "to  entitle  the  plaintiff  to  the  injunctive  relief  prayed 
for."  The  complaint,  after  alleging  that  plaintiff  and 
defendant  are  corporations,  the  former  organized  under 
the  laws  of  California,  and  the  latter  under  the  laws 
of  Maine,  and  that  plaintiff  is  the  owner  of  a  certain 
tract  of  agricultural  and  grazing  land  comprising  about 
20,000  acres  and  situate  'in  Mason  Valley  and  embraced 
within  townships  13,  14,  and  15  north,  range  25  east, 
and  sections  14  and  15  north,  range  26  east,  proceeds  to 
allege  in  substance  as  follows:   The  ownership  by  the 
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defendant  of  certain  other  tracts  of  land  in  township 
16  north,  range  25  east,  therein  described,  upon  which 
it  13  building,  and  threatening  to  build,  a  smelter  for 
the  treatment  of  copper  and  other  ores  from  the  various 
mining  centers  of  Nevada,  including  Tonopah,  Goldfield, 
and  Mason,  and  that  upon  the  completion  of  the  smelter 
it  will  be  operated  to  smelt  such  ores  as  may  be  brought 
to  it  for  that  purpose.  That  the  operation  of  the  smelter 
will  result  in  discharging  into  the  atmosphere  fumes 
containing  sulphur  dioxide  and  arsenious  acid  and  other 
noxious  gases  and  substances,  which  by  the  atmosphere 
will  be  carried  to  the  property  of  the  plaintiff,  and  by 
settling  thereon  will  cause  the  vegetation  to  be  dam- 
aged and  destroyed.  That  the  smelter  is  within  three 
miles  of  a  portion  of  the  lands  of  the  plaintiff  and 
that  the  fumes  will  be  carried  15  to  20  miles  from  the 
smelter  and  by  reason  of  the  destruction  of  vegetation 
will  destroy  the  usefulness  and  value  of  the  plaintiff's 
lands.  That  the  defendant  knows :  (a)  the  character  of 
the  fumes  to  be  discharged  from  its  smelter;  (b)  that 
other  smelters  similarly  constructed  have  killed  the 
vegetation  surrounding  them  for  a  distance  of  from  16 
to  20  miles;  (c)  that  a  smelter  so  constructed  and  at 
such  a  place  will  discharge  poisonous  substance  upon 
the  plaintiff's  lands  and  destroy  their  vegetation,  to  the 
great  and  inestimable  damage  of  the  plaintiff  and  of 
its  lands.  That  the  damage  caused  by  the  defendant  by 
reason  of  the  matters  and  things  alleged  in  the  bill  of 
complaint  will  exceed  the  sum  of  $200,000,  and  that 
plaintiff  has  no  plain,  speedy,  or  adequate  remedy  at 
law.  The  plaintiff  then  prays  for  the  issuance  of  an 
injunction  to  restrain  defendant  from  carrying  on  or 
operating  its  smelter  or  from  smelting  ores  therein  or 
proceeding  with  the  work  of  the  construction  thereof; 
that  said  smelter  and  its  operation  be  adjudged  to  be 
a  nuisance  to  plaintiff's  lands  and  that  the  operation 
thereof  may  be  forever  enjoined  and  restrained.  There 
is  also  incorporated  in  the  bill  of  complaint  a  prayer 
for  an  injunction  pendente  lite  to  restrain  the  further 
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construction  of  the  smelter.  The  complaint  was  filed 
December  13,  1911,  and  the  demurrer  December  23, 
1911.  The  order  sustaining  the  demurrer  was  filed 
January  2,  1915. 

From  the  opinion  of  the  trial  judge,  embodied  in  the 
transcript  on  appeal,  we  quote  the  following  excerpt  as 
expressing  the  views  of  the  judge  of  the  court  below 
upon  the  law  of  the  case : 

"It  does  seem  to  me,  therefore,  that  before  the 
complaint  in  this  action  can  be  held  to  be  good,  allega- 
tions of  damage  having  occurred  —  not  problematical 
damage  —  must  be  averred.  Undoubtedly  defendant 
corporation  would  be  liable  to  plaintiff  if  it,  defendant, 
created  a  nuisance  which  injured  plaintiff's  property. 
But  this  condition  does  not  exist  here.  That  which  the 
law  authorizes  is  not  a  nuisance,  and  the  complaint  here 
does  not  in  any  wise  charge,  either  that  the  plaintiff 
has  been  injured  at  all,  nor  that  the  defendant  has 
committed  any  trespass  or  caused  any  injury." 

The  briefs  of  counsel,  both  for  appellant  and  respon- 
dent, disclose  legal  contentions  at  variance  with  the 
views  expressed  by  the  learned  trial  judge.  It  is  the 
contention  of  counsel  for  appellant  that  the  court  below 
did  not  go  far  enough,  and  should  have  held  that  allega- 
tions of  threatened  injury  were  sufficient  to  constitute 
a  cause  of  action  and  to  entitle  plaintiff  to  equitable 
relief  by  way  of  injunction.  Counsel  for  respondent 
contends  that  the  judge's  decision  went  too  far  in  hold- 
ing that  there  could  be  any  liability  for  damage  upon 
the  part  of  defendant  smelter  company  in  the  absence 
of  negligence,  no  matter  what  injury  it  caused.  The 
contention  of  counsel  for  defendant  is  substantially  cor- 
rectly stated  in  appellant's  opening  brief  as  follows: 

"First  —  That  in  the  State  of  Nevada  mining  and 
smelting  have  been  declared  a  public  use,  and  the  para- 
mount interest  of  the  state,  and  the  right  to  condemn 
private  property,  under  the  process  of  eminent  domain 
has  been  granted  in  respect  thereto. 

"Second  —  That  such  a  smelter  may  therefore  be 
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established  in  the  midst  of  the  most  highly  developed 
agricultural  section  of  the  state,  and  there  discharge 
in  unlimited  quantities  sulphur  dioxide  and  arsenious 
acids  upon  the  adjacent  lands,  entirely  destroying  the 
same  and  all  agricultural  products  thereon,  and  for  such 
destruction  the  owner  has  no  redress,  either  by  way  of 
damages  or  by  way  of  injunction." 

It  thus  appears  that  this  court  is  asked  to  decide  a 
question  of  law  of  the  greatest  importance,  not  only  to 
the  parties  to  this  controversy,  but  to  the  entire  people 
of  this  state.  The  two  leading  industries  of  the  state — 
agriculture  and  stock-raising  on  the  one  hand  and  the 
mining  industry  on  the  other — are  tremendously  inter- 
ested in  the  sustaining  of  either  of  the  legal  contentions 
presented.  If  the  contention  of  counsel  for  appellant 
is  determined  to  be  the  law,  owners  of  agricultural  land 
which  might  be  injured  by  poisonous  fumes  and  gases 
emitted  from  a  smelter  may  enjoin  the  threatened  opera- 
tion of  a  smelter  in  absence  of  the  smelter  company 
condemning  the  land  alleged  to  be  affected  and  paying 
to  the  owners  the  value  thereof.  Upon  the  other  hand, 
if  the  contention  of  counsel  for  respondent  is  sustained 
in  its  entirety,  a  smelter  may  be  placed  anywhere  that 
will  best  suit  the  convenience  of  its  owners,  and  ita 
fumes  may  completely  destroy  the  richest  agricultural 
section  of  the  state,  and  there  is  no  remedy  for  persons 
thus  injured  either  by  injunction  or  by  way  of  damages 
for  loss  sustained.  Commenting  at  length  upon  the 
importance  of  the  legal  questions  presented  upon  the 
face  of  the  record,  counsel  for  respondent,  in  part,  says : 

"The  relief  sought  by  the  plaintiff  will,  at  once,  invoke 
the  most  earnest  attention  of  the  court  because  the 
importance  of  its  granting,  or  refusal,  is  fraught  with 
consequences  whose  far-reaching  effect  it  is  impossible 
to  exaggerate.  If  the  defendant  were  alone  involved,  or 
if  the  results  of  the  decision  in  this  case  were  to  be  con- 
fined to  its  immediate  parties,  we  might  approach  the 
solution  of  the  questions  to  be  determined  with  a 
feeling  of  confidence,  untempered  by  considerations  of 
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the  great  public  interests  actually  affected.  The  vision 
of  the  court,  however,  must  extend  beyond  the  lands 
and  smelters,  which  are  here  in  question,  to  those  other 
lands  and  smelters  which  may  be  found  to  lie  at  the 
very  foundation  of  the  prosperity  of  a  great  people. 
The  litigation  embraces,  not  only  the  immense  holdings 
of  Miller  and  Lux  and  the  mines  and  smelters  of  Mason 
Valley,  but  its  ramifications  include  the  principles  which 
may  hereafter  be  fotmd  to  govern  and  control  the  indus- 
trial activities  of  the  state." 

Ought  this  court  to  determine  questions  of  the  impor- 
tance above  indicated  unless  there  is  presented  to  the 
court  a  controversy  between  the  parties,  based  upon 
facts  actually  existing  or  alleged  to  exist?  This  and 
other  courts  have  frequently  refused  to  determine  ques- 
tions presented  in  purely  moot  cases.  Cases  presenting 
real  controversies  at  the  time  of  their  institution  may 
become  moot  by  the  happening  of  subsequent  events. 
(Wedeldnd  v.  Bell,  26  Nev.  395,  69  Pac.  612,  99  Am.  St. 
Rep.  704.) 

"A  moot  case  is  one  which  seeks  to  determine  an 
abstract  question  which  does  not  rest  upon  existing 
facts  or  rights."  (Adams  v.  Vnion  R.  Co.,  21  R.  I.  134, 
140,  42  Atl.  515,  44  L.  R.  A.  273.) 

See,  also,  Duggan  v.  City  of  Emporia,  84  Kan.  429, 
114  Pac.  235,  239,  Ann.  Cas.  1912A,  719;  State  v.  DoUey, 
82  Kan.  533,  108  Pac.  846;  Ex  Parte  Steele  (D.  C.)  162 
Fed.  694,701;  27  Cyc.  911. 

We  think  there  is  nothing  before  the  court  at  the 
present  time  but  a  moot  case.  The  complaint  in  ques- 
tion was  filed  at  the  time  of  or  prior  to  the  construction 
of  respondent's  smelter.  The  cause  of  action,  if  any 
was  alleged  (the  controversy  sought  to  be  determined), 
was  based  upon  a  threatened  injury  to  plaintiffs  lands. 
Between  the  time  of  the  institution  of  the  suit  and  the 
decision  upon  demurrer,  the  smelter  had  been  completed 
and  had  been  in  actual  operation  for  a  period  of  nearly 
three  years.  According  to  the  briefs  of  respective  coun- 
sel, and  it  was  so  conceded  during  the  oral  argument 
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of  the  case  in  this  court,  it  was  admitted  in  the  court 
be)ow>  and  has  been  so  admitted  in  this  court,  that  the 
actua]  operation  of  the  smelter  has  occasioned  no  dam- 
age whatever  to  appellant.  From  the  brief  of  counsel 
for  respondent  we  quote: 

"At  the  time  the  demurrer  was  sustained,  the  smelter 
had  been  in  operation  nearly  three  years.  If  any  dam- 
age resulted  from  its  operation,  counsel  had  a  golden 
opportunity  to  point  out,  in  an  amended  complaint,  just 
what  damage  the  smelter  had  inflicted  upon  his  land. 
He  then  had  a  splendid  chance  to  allege  what  had 
occurred,  instead  of  what  would  occur;  a  chance  to 
show  the  actual  effect  of  the  smelter's  operations  upon 
the  land  in  question  by  actual  results.  In  short,  he  was 
then  in  a  position  to  allege  facts  which  might  consti- 
tute a  cause  of  action,  if  he  had  one,  instead  of  relying 
upon  the  choice  collection  of  vague  prophecies,  recitals, 
and  conclusions  which  are  now  before  the  court.  But, 
in  spite  of  actual  experience,  reinforced  by  definite 
knowledge  of  what  the  smelter  had  actually  done,  by 
its  operations,  which  would  show  what  damage,  if  any 
existed,  counsel  refused  to  amend  or  to  set  up  a  real 
cause  of  action,  if  he  had  one,  but  stood  on  his  original 
complaint  as  to  what  would  occur,  but  which  evidently 
has  not  occurred." 
Counsel  for  appellant  in  his  reply  brief  says : 
"Counsel  twits  us  with  not  amending  our  complaint 
by  alleging  damages  since  the  commencement  of  the 
action.  Would  it  not  be  more  reasonable  for  the  court 
to  infer  that  none  had  occurred,  and  if  the  filing  of 
this  suit  has  prevented  the  anticipated  damage  it  has 
accomplished  for  the  time  all  it  was  designed  to  accom- 
plish, and  why  should  defendant  seek  to  maintain  a 
judgment  based  on  the  proposition  that  no  such  pre- 
ventive suit  can  be  maintained?  If  no  damages  have  or 
shall  accrue,  we  shall  be  quite  as  much  pleased  as  defen- 
dant, but  we  do  object  to  a  judgment  based  on  the 
ground  that  a  suit  to  prevent  an  injury  will  not  lie, 
and  sought  to  be  supported  by  the  argument  that,  even 
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if  the  damage  did  occur,  it  would  be  'consequential'  and 
damnum  absque  injuria." 

To  constitute  a  real  controversy  requires  something 
more  substantia]  than  a  mere  objection  to  a  judgment 
because  based  on  the  ground  that  a  suit  to  prevent  an 
injury  will  not  lie,  or  that  the  judgment  is  sought  to 
be  supported  by  an  argument  of  opposing  counsel  which 
counsel  for  appellant  deems  fallacious.  The  mere  fact 
that  the  court  below  held,  whether  rightly  or  errone- 
ously, that  to  constitute  a  cause  of  action  there  must  be 
an  allegation  of  existing  damage  does  not  present  a 
question  affecting  any  existing  rights  of  appellant,  when 
it  is  conceded  that  the  smelter  is  now  a  reality  and 
has  been  in  actual  operation  for  a  period  of  nearly  three 
years  without  occasioning  any  damage  whatever.  It 
is  conceded  that  plaintiff  cannot  establish  the  allega- 
tions of  the  complaint;  that  the  allegations  of  threat- 
ened injury  are  completely  overcome  by  the  actual 
subsequent  development  of  the  real  facts.  Counsel  for 
appellant,  in  effect,  says  that  the  defendant  company 
may  have  so  operated  their  smelter  as  not  to  produce 
the  damaging  fumes,  by  not  smelting  ores  which  would 
occasion  them,  and  that  this  result  may  have  been 
brought  about  by  the  bringing  of  this  action.  Counsel 
for  appellant  also  expresses  the  hope  that  no  injury 
will  result  in  the  future,  and  that  this  great  industry 
may  continue  to  develop  the  country  without  damage 
to  his  client's  interests. 

This  presents  no  argument  why  the  court  should 
speculate  upon  what  may  develop  as  a  result  of  future 
operations  in  the  fact  of  the  admission  that  past  opera- 
tions have  occasioned  no  injury. 

It  may  be  that  actual  conditions  may  never  arise 
requiring  this  court  to  apply  the  law  to  facts  such  as 
are  alleged  in  this  complaint.  It  is  devoutly  to  be  hoped 
that  they  never  will.  It  will  be  time  enough,  however, 
to  determine  such  a  momentous  question  when  an  actual 
controversy  arises  between  the  parties  to  the  present 
suit  or  other  parties. 

Vol,  S»-8 
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We  are  unable  to  see  where  appellant  could  forfeit 
any  right  of  action  which  might  subsequently  accrue 
by  reason  of  a  dismissal  of  the  present  appeal  for  want 
of  an  actual  controversy.  Counsel  has  cited  cases  in 
support  of  the  view  that  if  a  landowner  stands  by  and 
permits  a  smelter  to  operate  for  a  long  number  of 
years  without  objection  and  without  bringing  suit,  he 
loses  his  right  to  later  enjoin  the  operation  thereof. 
Whateverj  if  anything,  there  may  be  in  this  view,  it 
could  have  no  application  to  appellant,  for  the  appellant 
company  instituted  its  suit  promptly,  and  cannot  be 
subject  to  a  charge  of  laches  unless  such  charge  of 
laches  was  based  upon  conduct  subsequent  to  the  occur- 
ring of  a  cause  of  action  in  the  future. 

While  we  are  convinced  this  appeal  should  be  dis- 
missed for  the  reason  it  presents  only  a  moot  question, 
we  feel  we  owe  it  to  distinguished  counsel  upon  both 
sides  of  this  case  to  say  that,  in  the  voluminous  and 
exhaustive  printed  briefs  filed  in  this  case,  they  have 
made  a  most  valuable  contribution  to  the  law  upon  a 
question  which  has  vexed  the  courts  of  several  states 
and  has  presented  to  the  federal  courts  most  serious 
questions  for  determination.  Should  the  necessity  ever 
ari^e  for  this  court  to  determine  the  controversial  ques- 
tions sought  to  be  presented  in  this  case,  the  briefs  of 
respective  counsel  may  be  resorted  to  as  embodying  a 
learned  and  comprehensive  consideration  of  that  which 
may  be  regarded  as  one  of  the  most,  if  not  the  most, 
important  subject  a  court  of  last  resort  in  this  state 
can  consider. 

For  the  reasons  given,  the  appeal  should  be,  and  is, 
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STATE  OF  NEVADA,  Respondent,  v.  FRANK 
BLAHA,  Appellant. 

(l54Pac.T8] 
w — Appeal — PutaBNTATioN — Admission    of    Con- 


All  ut«E);Diiient  of  error  eiini  plain  lug  of  the  admlmlon  of  a 
confession  coDld  not  be  considered  wbere  the  transcript  of 
the  testlmonj  disclosed  no  objection,  though  appellant's  counsel 
•  Minted  to  the  court  that  objections  to  the  admissibility  of  the 
<-onfesBlon  had  been  made  end  apparently  omitted  from  the 
transcript  thruii);h  Inadvertence.  In  the  absence  of  proof  that 
Knch  was  the  vase  and  a  request  made  for  diminution  of  the 

2.  Criminal   I^aw — Harmless   Kbbob— Evidence — Statemehts   by 

.\CCUSED. 

Error.  If  auj.  In  permitting  witnesses  to  testify  to  conclu- 
sions relative  to  statements  made  by  accused  to  oQlcers  while 
he  was  under  arrest,  was  harmless,  where  the  whole  conversa- 
tion between  defendant  and  the  offlcers  was  detailed,  and  It 
clearly  appeared  that  the  statements  were  freely  and  volun- 
tarily made. 

3.  Criminal    Law — Self-Sebvino    Statements — Foundation    fob 

.Admission — Necessity. 

In  a   prosecution   for  burglary,   it   was   not   ne(!essary   that 
a  foundation   be  laid  for  the  admisaiun  of  defendant's   state- 
ments that  he  purchased  the  stolen  Jewelry  In  (pertain  elties. 
i.  Criminal  Law^Instboctions^R bluest — False  Testimony. 

Failure  to   Instruct  on  the  maxim.   "Falgus  In  uao,   faltui 
ill  amiiibuii."  was  not  error,  where  accused  made  no  request 
for  such  Instructions, 
o.  Criminal  Law — Insthijctions — Testimony  of  Accl-bed. 

In  view  of  Rev.  Laws.  7160,  as  amended  by  Stats.  1915.  c. 
157.  providing  tliiit  no  special  Instructions  shall  be  given 
i-elatlng  exclusively  to  the  testimony  ot  defendant,  the  court 
properly  ref\ised  to  instruct  that  defendant  had  testified  In 
his  own  behalf,  and  that  this  was  his  legal  right,  and  that 
the  Jury  were  not  permitted  to  reject  his  testimony  merely 
because  he  was  the  accused. 

Appeal  from  Second  Judicial  District  Court,  Washoe 
County;  Thomas  F.  Moran,  Jud^e. 

Frank  Blaha  was  convicted  of  burfflary  of  the  first 
degree,  and  appeals.     Affirmed. 

W.  H.  Virden,  for  Appellant: 

If  objection  be  made,  the  voluntary  character  of  an 
alleged  confession  must  be  determined  by  the  court 
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before  the  confession  can  properly  go  to  the  jury.  It  is 
error  for  the  court  to  refuse  to  first  rule  as  to  whether 
the  confession  was  or  was  not  voluntary.  (Am.  &  Bn£:. 
Ency.  Law,  vol.  6,  2d  ed.  p.  554;  People  v.  Him  Ti,  32  Cal. 
64;  People  v.  Ah  How.  34  Cal.  218.) 

The  court  should  have  instructed  the  jury  that  a 
witn^s  shown  to  have  sworn  falsely  in  one  detail  may 
be  considered  as  unworthy  of  belief  as  to  all  the  rest  of 
his  evidence.    (Ency.  Law&  Pr.,vol.  10,  p.  449.) 

It  is  usual  in  criminal  cases  to  ^ve  instructions,  both 
for  the  state  and  for  the  defendant,  which  apply  abstract 
principles  of  law  to  both  the  state's  and  the  defendant's 
theory  of  the  case.  To  refuse  such  instructions  is  error. 
(State  V.  Hennesay,  29  Nev.  320.) 

Geo.  B.  Thatcher,  Attorney-General,  for  Respondent; 

Defendant's  statement  was  not  a  confession.  It  was 
an  admission  of  guilt,  in  the  nature  of  a  declaration, 
which,  if  true,  tended  to  show  his  innocence.  Such 
statements  are  admissible  without  preliminary  proof  that 
they  were  freely  and  voluntarily  made.  "Usually  the 
proof  that  no  influences  were  brought  to  bear  is  made 
by  verbal  answers  of  the  party  or  parties  to  whom  the 
confession  is  made,"  {Morn  v.  State,  36  Ala.  211;  WyaU 
V.  State,  25  Ala.  9;  Gallagher  v.  State,  40  Tex.  Grim.  296; 
State  V.  WiUiama,  31  Nev.  360,  375.) 

Error  in  admitting  the  evidence  of  one  witness  of  a 
confession  by  an  accused  is  harmless  where  the  same 
confession  is  proved  by  other  witnesses.  (State  v.  Buster, 
23  Nev.  346,  348. )  Declarations  made  by  a  defendant  to 
the  constable  who  arrested  him,  not  amounting  to  a 
confession  or  acknowledgment  of  guilt,  are  admissible 
in  evidence  without  preliminary  proof  of  their  voluntary 
character,  notwithstanding  they  may,  when  connected 
with  the  facts,  tend  to  establish  his  guilt.  (People  v. 
Hickman,  113  Gal.  80;  Wilson  v.  U.  S.,  162  U.  S.  613; 
People  V.  Gates,  13  Wend.  311;  Peoj^  v.  Askmead,  118 
Cal  508;  Ency.  of  Ev,,  vol.  3.  pp.  322,  323.) 

The  court  having  finally  decided  that  the  confession 
was  admissible,  any  error  of  having  heard  the  matter 
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preliminarily  in  the  presence  of  the  jury  was  cured. 
(Kirk  V.  Territory,  10  Okl.  46.) 

If  appellant  desired  an  instruction  in  accordance  with 
the  \egal  maxim,  FcUaus  in  uno,  falam  in  omnifrus,  he 
should  have  prepared  and  presented  it  to  the  court 
{State  V.  McLane,  15  Nev.  345;  State  v.  Smith,  10  Nev. 
106,  122;  State  v.  Davis,  14  Nev.  407,  414;  State  v. 
St  Clair,  16  Nev.  207;  State  v.  Hing,  16  Nev.  307.) 

By  the  Court,  NoBCBOSS,  C.  J. : 

1-3.  Appellant  was  convicted  of  the  crime  of  burglary 
of  the  first  degree,  and  appeals.  Evidence  was  intro- 
duced establishing  the  fact  that  a  burglary  was  com- 
mitted on  the  night  of  the  25th  day  of  July,  1915,  in 
the  city  of  Reno,  and  certain  jewelry  taken  from  a 
trunk  stored  in  a  building  upon  the  property  of  one 
R.  T.  Harwell.  Upon  the  afternoon  of  the  day  follow- 
ing the  burglary  appellant  was  arrested  by  a  police 
officer  of  the  city  of  Reno  while  in  the  act  of  attempting 
to  dispose  of  the  stolen  jewelry,  and  was  at  once  taken 
to  the  police  station.  The  arresting  officer  and  another 
member  of  the  city  police  force,  over  the  objection  of 
counsel  for  the  defendant,  were  permitted  to  testify  to 
statements  made  by  the  defendant  to  the  effect  that 
he  purchased  a  ring,  which  was  part  of  the  stolen 
jewelry,  in  the  city  of  Chicago,  and  a  necklace,  which 
was  also  a  part  of  the  stolen  jewelry,  in  the  city  of 
Seattle.  Shortly  subsequent  to  making  these  state- 
ments the  defendant  made  a  confession  to  the  chief  of 
police  that  he  had  committed  the  burglary.  Error  is 
assigned  in  the  admission  of  the  statements  and  confes- 
sion upon  the  ground  that  no  proper  foundation  had 
been  laid.  The  transcript  of  the  testimony  discloses 
no  objection  whatever  to  the  admission  of  the  confes- 
sion. Counsel  for  appellant  advises  the  court  that  objec- 
tions to  the  admissibility  of  the  confession  because  a 
proper  foundation  had  not  been  laid  may  have  been 
inadvertently  omitted  in  transcribing  the  record.  No 
proof  appears  that  this  is  the  case,  and  no  request 
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has  been  made  for  diminution  of  the  record;  hence  the 
su^estion  of  counsel  for  appellant  cannot  be  consid- 
ered. The  objection  which  counsel  for  appellant  asserts 
was,  in  fact,  made,  even  if  embodied  in  the  record,  would 
liot  justify  this  court  in  holding  the  same  to  be  sub- 
stantial error.  Assuming  that  the  same  objection  was 
made  to  the  testimony  of  the  chief  of  police  as  that  made 
to  the  testimony  of  the  two  other  officers,  the  error, 
if  any,  amounts  simply  to  the  sustaining  of  an  objec- 
tion to  questions  propounded  to  the  witnesses  whether 
any  inducements,  threats,  or  offers  of  reward  were  made 
to  procure  the  statements  or  confession.  Even  assum- 
ing that  the  court  may  have  committed  technical  error 
in  permitting  the  witnesses  to  testify  to  conclusions,  it 
also  appears  that  the  whole  conversation  between  the 
defendant  and  the  officers  was  detailed,  and  from  all 
of  the  facts  and  circumstances  there  was  no  room  for 
serious  question  that  the  statements  and  confession 
were  made  otherwise  than  freely  and  voluntarily. 
Besides,  it  was  not  necessary  to  lay  any  foundation 
for  the  admission  of  the  statements  made  by  the  defen- 
dant as  to  how  he  came  into  possession  of  the  jewelry 
in  question. 

"Self-serving  statements  made  by  or  for  the  accused 
out  of  court,  explaining  suspicious  circumstances,  may 
be  proved  against  him,  and  their  falsity  may  then  be 
shown.  The  fact  of  their  falsity  admits  them  as  indi- 
cating an  attempt  to  explain  away  incriminating  cir- 
cumstances by  falsehoods."  (12  Cyc.  429.) 

Error  is  assigned  in  the  refusal  to  give  certain 
instructions  requested  by  defendant  With  the  excep- 
tion of  one  requested  instruction,  hereafter  to  be 
referred  to,  the  instructions  requested  and  refused,  so 
far  as  they  were  material,  were  substantially  covered  by 
other  instructions  given  by  the  court. 

4.  Error  is  assigned  in  the  failure  of  the  court  to  give 
an  instruction  of  its  own  motion  upon  t^e  maxim, 
"Faisus  in  uno,  falsus  in  omnibus."  If  counsel  for 
defendant  was  of  the  opinion  that  an  instruction  of 
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this  kind  was  material,  it  was  incumbent  upon  him  to 
request  the  same. 

6.  The  following  instruction  requested  by  counsel  for 
the  defendant  was  refused : 

"The  defendant  has  offered  himself  as  a  witness,  and 
has  testified  in  his  own  behalf.  This  is  his  legal  right, 
and  you  are  not  permitted  under  the  law  to  discredit 
or  reject  his  testimony  simply  on  the  ground  that  he  is 
the  accused,  and  on  trial  on  a  criminal  charge." 

Section  310  of  the  criminal  practice  act  (Rev.  Laws, 
7160),  as  amended  by  the  legislature  of  1915  (Stats. 
1915,  c.  157),  provides: 

"In  the  trial  of  all  indictments,  complaints,  and  other 
proceedings  against  persons  charged  with  the  commis- 
sion of  crimes  or  offenses,  the  person  so  charged  shall, 
at  his  own  request,  but  not  otherwise,  be  deemed  a  com- 
petent witness,  the  credit  to  be  given  his  testimony 
being  left  solely  to  the  jury,  under  the  instructions  of 
the  court ;  provided,  that  no  special  instruction  shall  be 
given  relating  exclusively  to  the  testimony  of  the  defen- 
dant, or  particularly  directing  the  attention  of  the  jury 
to  the  defendant's  testimony." 

It  clearly  appears  from  the  reading  of  the  section  as 
amended  that  purpose  of  the  statute  is  to  forbid  the 
giving  of  instructions  with  direct  reference  to  the  testi- 
mony of  the  defendant.  The  court  is  permitted  to,  and 
did  in  this  case,  give  general  instructions  applicable  to 
all  witnesses.  The  purpose  of  the  amended  statute  was, 
doubtless,  to  obviate  in  the  future  the  giving  of  an 
instruction  heretofore  frequently  given  in  criminal  cases 
and  sustained  by  a  number  of  decisions  of  this  court, 
and  reading  as  follows : 

"The  defendant  has  offered  himself  as  a  witness  on  his 
own  behalf,  and  in  considering  the  weight  and  effect  to 
be  given  his  evidence,  in  addition  to  noticing  his  manner 
and  the  probability  of  his  statements  taken  in  connec- 
tion with  the  evidence  in  the  cause,  you  should  con- 
sider his  relation  and  situation  under  which  he  gives 
his  testimony,  the  consequences  to  him  relating  from 
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the  results  of  this  trial,  and  all  the  inducements  and 
temptation  which  would  ordinarily  influence  a  person 
in  his  situation.  You  should  carefully  determine  the 
amount  of  credibility  to  which  his  evidence  is  entitled ; 
if  convincing,  and  carrying  with  it  a  belief  in  its  truth, 
act  upon  it;  if  not,  you  have  a  right  to  reject  it." 

The  foregoing  instruction,  while  approved  by  the 
earlier  decisions  of  the  courts  of  a  number  of  states, 
has  in  recent  years  been  severely  criticised.  The 
Supreme  Court  of  California,  after  repeatedly  holding- 
this  instruction  not  to  be  error,  later  admonished  trial 
courts  not  to  give  it,  and  finally  reversed  cases  where 
the  instruction  had  been  given. 

From  a  reading  of  the  transcript  in  this  case  we  are 
unable  to  see  how  the  jury  could  have  reached  any  other 
verdict  than  the  one  returned.  The  defendant  was 
deprived  of  no  substantial  right,  and  no  substantial 
error  appears. 

Judgment  affirmed. 

[No.  2064] 

WILLIAM  H.  EARL,  C.  E.  FORD.  WILLIAM  ROSS, 
M.  COOPER,  DAVE  MEIKLE,  WILLIAM  FROST, 
C.  E.  EVANS,  AND  WILLIAM  GALLAGHER, 
Respondents,  v.  WILLIAM  H.  MORRISON, 
JOSEPH  NICHOLS,  and  WESTERN  PACIFIC 
RAILWAY  COMPANY  (a  Corporation),  Appel- 
lants. 

[154  Pac.  75] 

1.  Public  Lands — Characteb — Dittebmi nation  by  Land  Office. 

The  determination  by  tbe  federal  land  departmeot  of  the 
character  of  public  lands  Is  conclusive,  except  In  certain 
direct  proceedings  to  set  aside  a  patent  for  fraud,  Imposition. 
mistake,  or  the  like. 

2.  Appeal  and  Ebbob — Matters  Outside  or  Recobd. 

The  court  on  appeal  from  a  Judgment  based  on  findings 
tbat  land  Is  mtuerol  may  consider  a  patent  since  Issued  con- 
duslTe  that  the  land  Is  not  mineral. 

Appeal  from  Second  Judicial   District  Court,  Washoe 
County;  Thomas  F.  Moron,  Judge. 
Suit  by  William  H.  Earl  and  others  against  William 
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H.  Morrison  and  others.    Judgment  for  plaintiffs,  and 
liefendants  appeal.    Remanded,  with  directions. 

Cheney,  Downer,  Price  &  Hawkins,  for  Appellants: 
The  complaint  does  not  state  a  cause  of  action.  It  was 
impossible  to  ascertain  with  any  certainty  the  particular 
porUon  of  land  in  controversy.  By  pleading  a  specific 
claim  to  the  property  the  allegations  of  ownership,  right 
of  possession,  and  possession,  are  referable  to  the  title 
pleaded  and  are  nullities  standing  alone.  (Gruwell  v. 
Seybolt.  SZ  Ca.n.) 

Only  public  mineral  lands  can  be  entered  under  the 
mining  laws.  (Lindley  on  Mines,  sec,  112. )  There  is  no 
evidence  in  the  record  sufficient  to  show  that  the  land  in 
controversy  is  mineral  in  character  or  contains  valuable 
mineral  deposits,  or  that  a  legal  discovery  was  ever  made 
thereon.  Land  to  be  mineral  must  be  susceptible  of 
profitable  mining  operations;  it  must  be  more  valuable 
for  mining  than  for  any  other  purpose,  (A{ford  v.  Bar- 
num,  46  Cal.  482;  MerriU  v.  Dixon,  15  Nev.  401.)  A  min- 
ing location  must  be  made  in  good  faith.  {Chriaman  v. 
Miller,  197  U.  S.  313,  49  L.  Ed.  770. )  The  court  exceeded 
its  i>owers  in  passing  upon  the  title  to  the  property. 
{Sloan  V.  U.  S.,  95  Fed,  193;  Savage  v.  Worsham.  104  Fed. 
18;  Humbard  v.  Avery,  110  Fed.  465,  affirmed  in  194  U.  S. 
480;  Wanekros  v.  Cowan,  108  Pac.  238;  Sims  v,  Morrison, 
ICON,  W.  88,) 

J.  B.  Dixon,  for  Respondents:' 

Where  a  naked  appeal  is  taken  from  the  judgment 
only,  without  a  bill  of  exceptions  or  its  substitute,  the 
judgment  roll  only  can  be  examined.  (2  Ency.  PI.  &  Pr. 
367.)  Appellate  courts  wilt  not  review  errors  assigned 
affecting  matters  extrinsic  to  the  record.  Facts  outside 
the  record  cannot  be  presented  by  affidavits  or  otherwise. 
(2Ency.  PI.  &Pr.  387.) 

By  the  Court,  Coleman,  J. : 

This  is  a  suit  to  determine  the  right  of  possession  to 
a  certain  portion  of  the  public  domain  of  the  United 
States.     Plaintiffs  base  their  right  of  possession  upon 
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an  alleged  location  of  a  placer  mining  claim ;  while  the 
defendants  rely  upon  rights  asserted  pursuant  to  filings 
under  scrip,  claiming  that  the  land  is  nonmineral  in 
character.  In  the  trial  court  evidence  was  introduced 
by  the  respective  parties  to  sustain  their  contentions. 
Judgment  was  rendered  in  favor  of  the  plaintiffs,  and 
defendants  have  appealed.  The  only  issue  in  the  case 
below  was  as  to  the  character  of  the  land;  that  is, 
whether  it  was  mineral  or  nonmineral. 

After  the  case  had  been  docketed  in  tiiis  court  on 
appeal,  defendants  made  a  motion  for  a  stay  of  pro- 
ceedings pending  the  determination  by  the  land  depart- 
ment of  the  United  States  of  the  character  of  the  land 
in  question.  The  motion  was  granted.  On  November 
2,  1915,  appellants  made  a  motion  in  open  court  that 
the  judgment  of  the  lower  court  be  modified,  and  that 
judgment  be  rendered  in  favor  of  appellants,  for  the 
reason  that  since  the  granting  of  the  stay  of  proceed- 
ings appellants  had  acquired  title  to  the  land  under 
a  patent  issued  by  the  United  States  government,  which 
was  exhibited  in  open  court.  Respondents'  position  is 
that  such  a  procedure  as  that  sought  by  appellants  is 
unheard  of  and  revolutionary,  contending  that  the  case 
must  be  disposed  of  here  upon  the  record  made  in  the 
lower  court. 

1.  It  is  invariably  held  that  the  determination  by  the 
land  department  of  the  character  of  land  is  conclu- 
sive, except  in  certain  direct  proceedings  to  set  aside 
a  patent  for  fraud,  imposition,  mistake,  and  the  like. 
In  Steel  v.  Smelting  Co.,  106  U.  S.  447,  1  Sup.  Ct.  389, 
27  L.  Ed.  226,  it  is  said : 

"We  have  so  often  had  occasion  to  speak  of  the  land 
department,  the  object  of  its  creation,  and  the  powers 
it  possesses  in  the  alienation  by  patent  of  portions  of 
the  public  lands,  that  it  creates  an  unpleasant  surprise 
to  find  that  counsel,  in  discussing  the  effect  to  be  given 
to  the  action  of  that  department,  overlook  our  decisions 
on  the  subject.  That  department,  as  we  have  repeatedly 
said,  was  established  to  supervise  the  various  proceed- 
ings whereby  a  conveyance  of  the  title  from  the  United 
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States  to  portions  of  the  public  domain  is  obtained,  and 
to  aee  that  the  requirements  of  different  acts  of  Congress 
are  fully  complied  with.  Necessarily,  therefore,  it  must 
consider  and  pass  upon  the  qualifications  of  the  appli- 
cant, the  acts  he  has  performed  to  secure  the  title,  the 
nature  of  the  land,  and  whether  it  is  of  the  class  which 
is  open  to  sale.  Its  judgment  upon  these  matters  is 
that  of  a  special  tribunal,  and  is  unassailable,  except 
by  direct  proceedings  for  its  annulment  or  limitation. 
Such  has  been  the  uniform  language  of  this  court  in 
repeated  decisions." 

In  Burfenning  v.  Chicago  &  St.  Paul  Ry.,  163  U.  S. 
321, 16  Sup.  CL  1018,  41  L.  Ed.  175,  Mr.  Justice  Brewer, 
speaking  for  the  court,  used  the  following  language : 

"It  has  undoubtedly  been  affirmed  over  and  over 
again  that  in  the  administration  of  the  public  land 
system  of  the  United  States  questions  of  fact  are  for 
the  consideration  and  judgment  of  the  land  department, 
and  that  its  judgment  thereon  is  final.  Whether,  for 
instance,  a  certain  tract  is  swamp  land  or  not,  saline 
land  or  not,  mineral  land  or  not,  presents  a  question  of 
fact  not  resting  on  record,  dependent  on  oral  testimony ; 
and  it  cannot  be  doubted  that  the  decision  of  the  land 
department,  one  way  or  the  other,  in  reference  to  these 
questions,  is  conclusive,  and  not  open  to  relitigation  in 
the  courts,  except  in  those  cases  of  fraud,  etc.,  which 
permit  any  determination  to  be  reexamined.  {Johnson 
V.  Towsley,  13  Wall.  72,  20  L.  Ed.  485 ;  Smelting  Com- 
pany V.  Kemp,  104  U.  S.  636,  26  L.  Ed.  875 ;  Steel  v. 
Smelting  Company,  106  U.  S.  447,  1  Sup.  Ct.  389,  27  L. 
Ed.  226;  Wnght  v.  Roaeberry,  121  U.  S.  488,  7  Sup.  Ct. 
985,  30  L.  Ed.  1039;  Heath  v.  Wallace,  138  U.  S.  573, 
11  Sup.  Ct.  380,  34  L.  Ed.  1063;  McCormick  v.  Hayes, 
159  U.  S.  332,  16  Sup.  Ct.  37,  40  L.  Ed.  171.)" 

In  Gale  v.  Beet,  78  Cal.  235,  20  Pac.  550,  12  Am.  St. 
Rep.  44,  it  is  said : 

"The  rule  is  well  settled  by  unanimous  decisions  of 
the  Supreme  Court  of  the  United  States  that,  when  a 
law  of  Congress  provides  for  the  disposal  and  patenting 
of  certain   public   lands   upon   the  ascertainment   of 
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certain  facts,  the  proper  ofScers  of  the  land  department 
of  the  general  government  have  jurisdiction  to  inquire 
into  and  determine  those  facts ;  that  the  issuance  of  a 
patent  is  an  official  declaration  that  such  facts  have 
been  found  in  favor  of  the  patentee ;  and  that  in  such 
a  case  the  patent  is  conclusive  in  a  court  of  law,  and 
cannot  be  attacked  collaterally.  Of  course,  if  the  i>atent 
be  void  upon  its  face,  or,  if  looking  beyond  the  patent 
for  a  law  upon  which  it  is  based,  it  is  found  that  there  is 
no  law  which  authorizes  such  a  patent  under  any  state 
of  facts,  or  that  the  particular  tract  named  in  the 
patent  has  been  absolutely  reserved  from  disposal,  then 
the  patent  would  be  worthless  and  assailable  from  any 
quarter.  For  instance,  if  a  certain  section  or  a  certain 
township  described  by  legal  subdivisions  should  be 
express^  and  unconditionally  reserved  by  Congress  from 
disposal  under  any  statute,  a  patent  for  any  part  of 
such  tract  would  be  void.  But,  if  a  large  body  of  public 
lands  be  subjected  to  sale  or  other  disposition  under 
a  law  which  has  merely  a  general  reservation  of  such 
parts  of  those  lands  as  may  be  found  to  be  of  a  par- 
ticular character — such  as  swamp  or  mineral — then  the 
land  department  has  jurisdiction  to  determine  the 
character  of  any  part  thereof,  and  a  patent  is  conclu- 
sive evidence  that  such  jurisdiction  has  been  exercised. 
In  such  a  case  the  patent  could  be  attacked  only  by  a 
direct  proceeding,  and  by  a  person  who  connects  him- 
self directly  with  the  title  of  the  government" 

See,  also,  Jameson  v.  James,  155  Cal.  275,  100  Pac. 
700;  Traphagen  v.  Kirk,  30  Mont.  562,  77  Pac.  58; 
United  States  v.  MacMntosk,  85  Fed.  333,  29  C.  C.  A. 
176;  Southern  Dev.  Co.  v.  Endersen  (D.  C.)  200  Fed. 
272,  281. 

The  Supreme  Court  of  Dakota,  in  Forbes  v.  DriscoU, 
4  Dak.  at  page  359,  31  N.  W.  at  page  645,  after  review- 
ing many  cases  in  which  it  had  been  held  that  the 
findings  of  the  land  depattment  of  the  United  States 
as  to  the  character  of  land  are  final,  says : 

"A  contrary  view  of  the  law  wouJd  bring  the  courts 
and  land  offices  into  constant  collision.    A  decision  of 
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the  courts  in  advance  would  take  from  these  officers  the 
jurisdiction  the  law  has  given  them  to  hear  and  deter- 
mine 'all  rights  of  preemption  arising  between  different 
settlers.'  It  would  bring  into  the  courts  for  decision 
all  claims  and  contests  before  the  department,  and  the 
absurd  result  would  be  reached,  as  we  are  informed  by 
briefs  of  counsel  has  in  fact  resulted  in  this  case,  to 
wit:  That  the  plaintiff,  Forbes,  has  judgment  in  the 
district  court  of  the  territory,  awarding  him  the  posses- 
sion of  the  entire  quarter-section,  while  the  defendant 
DriscoU  has  the  decision  of  the  land  department,  entered 
since  the  trial  of  this  case,  awarding  him  the  patent,  and 
consequent  right  to  possession,  of  the  same  premises. 
We  have  no  doubt  that  the  manifest  intent  of  the 
statutes  of  the  United  States,  as  is  so  clearly  expressed 
by  the  decisions  of  the  supreme  court,  was  to  vest  in 
the  land  department  an  exclusive  jurisdiction  of  all 
questions  relating  to  the  sale  and  disposition  of  the 
public  lands  up  to  the  time  of  the  issue  of  the  patent; 
and  this  court  is  therefore  of  the  opinion  that  the 
district  court  erred  in  entering  judgment  upon  such 
verdict  for  the  possession  of  the  entire  quarter-section, 
ousting  the  defendant  Driscoll  from  his  possession  and 
improvements  made  upon  the  vacant  and  unimproved 
portions  of  the  land.  It  is  not  meant  to  be  understood 
by  this  decision  that  an  action  for  possession  does  not 
lie  under  section  650  of  the  code  of  civil  procedure  to 
protect  the  actual  possession  of  the  preemptor  against 
an  intruder,  or  that  such  action  might  not  lie  to  recover, 
beyond  the  actual  possession,  the  entire  quarter-section 
as  against  a  trespasser.  This  court  contents  itself  with 
declaring  that  the  judgment  ousting  the  junior  pre- 
emptor from  his  possession  and  improvements,  obtained 
and  made  without  trespass,  is  erroneous,  and  must  be 
reversed." 

2.  Since  the  issuance  of  a  patent  by  the  government 
is  a  concJusive  finding  that  the  land  in  question  is  not 
mineral  in  character,  except  in  certain  direct  proceed- 
ings, the  question  is:  Can  this  court  ignore  the  find- 
ings and  judgment  of  the  lower  court?    In  Ridge  v. 

DiciilizedbyGoO^^lc 


Earl  v.  Morbison 


Opinion  of  tbc  Court — Coleman,  J. 


Manker,  132  Fed.  at  page  601,  67  C.  C.  A.  at  page  598, 
Judge  Hook  uses  the  following  language : 

"An  appellate  court  may  avail  itseli  of  authentic 
evidence  outside  of  the  record  before  it  of  matters  occur- 
ring since  the  decree  of  the  trial  court  when  such  course 
is  necessary  to  prevent  a  miscarriage  of  justice,  to  avoid 
a  useless  circuity  of  proceeding,  to  preserve  a  jurisdic- 
tion lawfully  acquired,  or  to  protect  itself  from  impo- 
sition or  further  prosecution  of  litigation  where  the 
controversy  between  the  parties  has  been  settled,  or 
for  other  reasons  has  ceased  to  exist.  iChamberlain  v. 
Cleveland,  1  Black,  419,  17  L.  Ed.  93;  Lord  v.  Veazie, 
8  How.  251,  12  L.  Ed.  1067;  Wood  Paper  Co.  v.  Heft, 
8  Wall.  333,  19  L.  Ed.  379;  Board  of  Liquidation  v. 
Railroad  Co.,  109  U.  S.  221,  3  Sup.  Ct.  144,  27  L.  Ed. 
916;  Dakota  v.  Glidden,  113  U.  S.  222,  5  Sup.  Ct.  428, 
28  L.  Ed.  981;  Little  v.  Bowers,  134  U.  S.  547,  10  Sup, 
Ct.  620,  33  L.  Ed.  1016;  Washington  and  Idaho  Rail- 
road Co.  v.  Cosur  d'Alene  R.  &  N.  Co.,  160  U.  S.  101,  16 
Sup.  Ct.  239,  40  L.  Ed.  355;  Bryar  v.  Campbell,  177 
U.  S.  649,  20  Sup.  Ct.  794,  44  L.  Ed.  926.) " 

The  rule  laid  down  in  the  opinion  of  Judge  Hook 
appeals  to  us  as  being  both  reasonable  and  just.  While 
we  cannot  try  de  novo  the  issues  involved  in  the  lower 
court,  we  think  we  can  take  cognizance  of  the  issuance 
by  the  federal  government  of  a  patent  (which  is  not 
denied)  which  is  conclusive  of  the  matter.  If  such 
were  not  the  case,  gross  injustice  might  result  in  many 
instances,  of  which  the  case  at  bar  is  an  example.  In 
this  controversy  one  tribunal  has  decided  that  the  land 
in  question  is  mineral,  and  has  rendered  judgment 
awarding  possession  of  it  to  plaintiffs,  while  the  tri- 
bunal established  by  the  federal  government  for  the 
purpose  of  determining  just  such  questions  as  to  its 
property  has  held  to  the  contrary,  and  its  determination 
is  universally  recognized  as  conclusive  of  the  question. 
Plaintiffs'  judgment  is  but  an  empty  shell,  and  one 
which,  in  our  opinion,  can  and  should  be  set  aside. 

The  sole  question  is:  Shall  this  court,  when  con- 
fronted with  the  indisputable  and  unquestioned  proof 
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that  the  government  has  determined  that  the  land  in 
question  is  nonmineral  in  character,  affirm  a  judgment 
or  even  consider  the  case  upon  the  record  as  made  in 
the  lower  court?  If  we  were  to  affirm  the  judgment  of 
the  lower  court,  it  could  be  set  aside  in  an  independent 
proceeding.  What,  then,  is  the  sense  in  considering  this 
case  upon  the  record  made  in  the  lower  court?  As 
shown  by  the  cases  cited  by  Judge  Hook,  appellate 
courts  have,  in  a  variety  of  situations,  disposed  of  cases 
otherwise  than  upon  the  record  brought  up.  It  is  no 
novel  procedure.  The  situation  here  presented  is  similar 
to  that  which  is  brought  to  the  attention  of  the  court 
when,  before  determination  on  appeal,  the  issues 
involved  are  settled  between  the  parties  and  there  is 
no  longer  an  existing  controversy.  When  such  a  situa- 
tion is  brought  to  the  attention  of  the  court,  the  case 
in  which  it  exists  is  always  dismissed.  (Haley  v.  Eureka 
County  Bank,  21  Nev.  127,  26  Pac.  64,  12  L.  R.  A.  815; 
Wedekind  v.  Bell,  26  Nev.  395,  69  Pac.  612,  99  Am.  St. 
Rep.  704 ;  Pacific  Livestock  Co.  v.  Mason  Valley  Mines 
Co..  39  Nev.  105,  153  Pac.  431,  recently  decided  by  this 
court.)  If  a  court  can  determine  that  a  proceeding  Is 
a  moot  one,  why  may  it  not  consider  indisputable  and 
undisputed  evidence  that  the  government  of  the  United 
States  has  made  a  finding  which  is  conclusive,  not  only 
upon  the  parties,  but  upon  all  courts? 

In  the  case  of  Goldstein  v.  Behrends,  123  Fed.  399, 
59  C.  C.  A.  203,  which  was  an  action  to  determine  the 
right  of  possession  to  a  portion  of  the  public  domain  of 
Alaska,  it  is  said : 

"Conceding  that  the  action  was  for  the  purpose  of 
determining  the  right  of  possession,  the  controlling 
question  was  as  to  the  mineral  character  of  the  land. 
This  question  was  within  the  jurisdiction  of  the  land 
department  to  determine,  and,  upon  being  submitted 
to  that  department  in  the  proceedings  for  a  patent,  was 
determined  adversely  to  the  appellant  by  the  secretary 
of  the  interior;  that  officer  holding  that  the  land  was 
not  mineral,  and  awarding  the  land  to  the  town-site 
trustee.    This  decision  is  conclusive  as  to  the  character 


128  Gaston  v.  Avansino  [smiiNev. 

PoiDti  decided 

of  the  land,  and  disposes  of  the  controlling;  question 
involved  in  this  case.  The  appellee  in  possession  of  the 
land  has  acquired  title  to  it  under  the  town-site  patent, 
and  this  action  in  support  of  his  claim  to  have  posses- 
sion and  receive  that  title  has  ceased  to  have  a  subject 
upon  which  a  judgment  of  the  court  can  operate.  (Mills 
V.  Green,  159  U.  S.  651,  16  Sup.  Ct.  132,  40  L.  Ed.  293.)" 
It  is  the  order  of  the  court  that  the  case  be  remanded, 
and  that  the  trial  court  enter  an  order  vacating  the 
judgment  and  dismissing  th'e  action;  the  parties  to 
pay  their  own  costs  in  both  courts. 

Per  Curiam: 

Petition  for  rehearing  denied. 


TNo.  2182] 

J.  E.  GASTON,  Respondent,  v.  MARY  AVANSINO, 
AS  Administratrix  of  the  Estate  of  Louis 
Avansino,  Deceased,  MARY  AVANSINO,  LOUIS 
AVANSINO,  AND  LENA  AVANSINO,  Appellants. 

1154  Pac.  85] 

1.  EllDENCE "NeQATIVE  TESTIMONY." 

The  testimony  of  one  dfllmlpg  a  mechanic's  lien  for  n-ork 
performed]  upon  ft  bulMIng  tbftt  he  worked  on  the  building, 
tbnt  at  the  time  he  looked  for  a  notice  signed  by  the  owner 
that  he  would  not  be  reaponHible  for  the  repairs,  and  that 
there  whb  no  such  notice  at  any  time  wblle  he  was  doins  the 
work  la  not  negative  teatlmony  ancb  as  may  be  disregarded 
In  the  face  of  positive  testlmouy  that  the  notice  was  posted. 

2.  Appeal  and  Ehboe— Scope  of  Ri!:vii;w — Cobflictisq  Tebtiiionv. 

Where  the  testimony  of  the  plaintiff  on  tbe  trial  of  an 
action  to  foreclose  a  mechanic's  Hen  was  poettlve  that  a 
notice  disclaiming  liability  for  tbe  work  done  was  DOt  posted. 
and  tbe  defendant's  testimony  was  equally  positive  tliat  it 
was  posted,  there  was  such  a  conflict  la  tbe  testimony  that 
tbe  determination  of  the  lower  court  would  not  be  dlsturlied. 
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3.  Uechakicb'  Ijkhb — ^TiuE  fob  Fiuno. 

Where  tbe  original  contract  for  the  alteration  and  repair 
of  a  building  under  wblch  a  mechanic's  Hen  was  songbt  to 
be  foreclosed  contemplated  only  certain  repairs,  but  there 
was  no  time  limit  during  which  they  sbonld  be  done,  and 
other  and  additional  repairs  were  made  st  TBrions  times,  con- 
tinning  for  a  period  of  several  months,  a  notice  of  mechanic's 
lien  filed  within  six  months  of  the  completion  of  tbe  last  work 
of  repair  was  filed  In  time;  the  contract  being  a  continuing 
contract,  although  during  the  time  there  were  several  times 
at  which  tbe  plaintiff  was  not  actively  engaged  In  the  repairs. 

4.  Mechanics'  Liehs — Tike  fob  Filing — Fraud. 

In  suCb  caee  evidence  held  not  to  show  fiandulent  Intent 
In  making  tbe  final  repairs  so  as  to  permit  filing  of  Hen  after 
It  should  have  expired. 

5.  Mechamcs'  Liens— Tiue  fok  Filing — Fxaud. 

Evidence  held  Insufflclent  to  show  that  the  contract  was 
performed  In  a  certain  montb,  so  as  to  make  invalid  a  notice 
filed  more  than  six  months  thereafter. 

6.  Mbchahics'  Liens — Waivbb — Evidence — SnrnciEncr. 

Under  the  rule  that  one  holding  a  Hen  will  not  be  held  to 
have  waived  it  by  an  ambiguous  agreement,  evidence  held 
Insufficient  to  show  a  waiver  of  a  mechanic's  Hen. 

Appeal  from  Second  Judicial  District  Court,  Washoe 
County;  Thomas  F.  Moran,  Judge. 

Action  by  J.  E.  Gaston  against  Mary  Avansino,  as 
Administratrix  of  Estate  of  Louis  Avansino,  Deceased, 
and  others.  From  the  judgment  and  order  denying  a 
motion  for  a  new  trial,  defendants  appeal.    Affirmed. 

Mack  &  Green,  for  Appellant; 

The  court  erred  in  its  finding  of  fact  that  defendant 
did  not  post  lien  notices  as  required  by  section  2221, 
Revised  Laws.  The  testimony  of  plaintiff  on  this  point 
was  merely  negative.  {Ophir  M.  Co.  v.  Carpenter,  4  Nev. 
534;  DalUm  v.  D(Uton,  14  Nev.  419;  Pinschower  v.  Hanks, 
18  Nev.  99.) 

The  court  erred  in  finding  that  the  lien  had  been  filed 
within  the  time  required  by  law.  On  this  point  there  is 
no  conflict  of  evidence.  (Hunter  v.  Truckee  Lodge,  14  Nev. 
34;  Ixmhtm  v.  WeOs.  16  Nev.  271. ) 

An  agreement  between  the  owner  and  the  person  fur- 
nishing labor  or  material,  that  the  latter  will  not  claim  or 
file  a  lien,  is  a  waiver  of  the  right  to  a  lien.     {Bowen  v. 
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Aubrey.  22  Cal.  572;  Insenman  v.  Fugate,  36  Mo.  App.  169; 
Matthews  v.  Young,  40  N.  Y.  Supp.  27;  iron  Co.  v.  Murray, 
38  Ohio  St  327;  Hughes  v.  Lansing.  75  Am.  St.  Rep.  578; 
Davis  V.  La  Crosae  H.  Assn..  99  N.  E.  352.) 

Dixon  &  Miller,  for  Respondent: 

An  examination  of  the  record  will  disclose  that  this 
appeal  can  be  fairly  said  to  be  a  frivolous  one,  without 
any  substantial  error  or  ground  being  set  up,  either  in 
the  record  or  in  appellant's  brief.  There  was  a  sub- 
stantial conflict  in  the  evidence,  but  the  lower  court  found 
that  defendant  had  not  posted  the  statutory  notice,  and 
that  plaintiff  had  flled  his  lien  within  the  time  required 
by  law.  The  transcript  shows  conclusively  admissions 
by  appellant  that  he  had  notice  of  the  work  done  under 
the  contract,  set  up  in  the  claim  of  lien,  within  two  days 
after  the  contract  had  been  entered  into.  (Goidd  v.  Wise. 
18  Nev.  253;  Rosina  v.  Trmvbridge.  20  Nev.  106;  Tonopah 
L.  Co.v.  Nevada  A.  Co.,  30  Nev.  445. ) 

By  the  Court,  McCaeran,  J. : 

This  was  an  action  in  foreclosure  of  a  mechanic's  lien. 
In  the  court  below  judgment  was  rendered  in  favor  of 
the  lienholder,  respondent  herein.  From  the  judgment 
and  from  an  order  denying  a  motion  for  a  new  trial, 
appeal  is  taken  to  this  court.  The  labor  was  performed 
and  the  material  furnished  by  respondent  at  the  instance 
and  request  of  the  lessee  of  the  premises  of  Louis 
Avansino,  deceased.  It  is  admitted  that  the  work  was 
done  and  the  material  furnished  in  bringing  about  certain 
alterations  and  changes  in  the  premises,  and  was  within 
the  knowledge  and  with  the  consent  of  Louis  Avansino. 
Louis  Avansino  having  died  since  the  judgment  was 
rendered  in  the  lower  court,  Mary  Avansino,  administra- 
trix of  the  estate  of  Louis  Avansino,  was  substituted  as 
party  defendant  and  appellant  herein. 

1, 2.  It  is  the  contention  of  appellant  that  the  court 
erred  in  finding  the  fact  that  the  defendant,  appellant 
herein,  did  not  give  notice  by  posting  in  writing  on  the 
premises  in  some  conspicuous  place,  stating  that  he,  the 
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defendant,  would  not  be  responsible  for  any  material 
furnished  or  labor  done  in  the  alteration  and  repair  of 
the  buildinK' 

Section  2221  of  the  Revised  Laws,  1912,  provides: 

"Every  building  or  other  improvement  mentioned  in 
section  1  of  this  act,  constructed  upon  any  lands  with  the 
knowledge  of  the  owner  or  the  person  having  or  claim- 
ing any  interest  therein,  shall  be  held  to  have  been  con- 
structed  at  the  instance  of  such  owner  or  person  having 
or  claiming  any  interest  therein,  and  the  interest  owned 
or  claimed  shall  be  subject  to  any  Hen  filed  in  accordance 
with  the  provisions  of  this  chapter,  unless  such  owner 
or  person  having  or  claiming  an  interest  therein  shall, 
within  three  days  after  he  shall  have  obtwned  knowl- 
edge of  tbe  construction,  alteration  or  repair,  or  the 
intended  construction,  alteration  or  repair,  give  notice 
that  he  will  not  be  responsible  for  the  same,  by  posting 
a  notice  in  writing  to  that  eifect  in  some  conspicuous 
place  upon  said  land,  or  upon  the  building  or  other 
improvement  situate  thereon." 

It  was  the  contention  of  appellant  in  the  court  below 
that  due  and  sufRcient  notice  was  given,  by  posting  in  a 
conspicuous  place  in  the  building  a  certain  notice  testi- 
fied to  by  Louis  Avansino,  Jr.  Louis  Avansino,  Jr.,  testi- 
fied that  about  the  10th  or  11th  day  of  November,  1912, 
he  wrote  out  a  notice,  signed  it  with  his  father's  name, 
and  posted  the  same  in  a  conspicuous  place  in  the 
building. 

The  testimony  of  the  witness  Kirby  Unsworth  is  to 
the  effect  that  on  one  occasion  he  saw  the  witness  Louis 
Avansino,  Jr.,  with  a  paper  in  his  hand;  that  on  the 
paper  was  what  he  would  term  a  rough  notice  in  hand- 
writing; that  he  saw  Louis  Avansino,  Jr.,  go  into  Kane's 
Cafe,  the  premises  in  question,  carrying  this  paper.  The 
witness  Unsworth,  in  attempting  to  fix  the  time  at  which 
his  attention  was  drawn  to  the  notice  in  the  hand  of 
Louis  Avansino,  Jr.,  said: 

"Q.  Can  you  recall  to  mind  whether  or  not  you  accom- 
panied the  son  from  any  place  to  that  building  for  any 
purpose  some  time  back?    A.  Last  fall,  during  the  noon 
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hour,  I  met  one  of  the  boys,  Louis,  near  Conant's  errocery 
store  as  I  was  going  out  of  Conant's,  and  accompanied 
him  down  as  far  as  Kane's  Cafe." 

The  trial  of  this  case  took  place  in  June,  1914;  and,  if 
the  witness's  testimony  in  this  respect  was  correct,  the 
time  at  which  he  saw  the  notice  in  the  hands  of  Avansino 
was  nearly  a  year  subsequent  to  the  commencement  of 
the  work. 

The  witness  Louis  Avansino,  defendant  in  the  court 
below,  as  well  as  the  witness  Maggilo,  testified  to  having 
seen  the  notice  posted  on  a  swinging  door,  a  conspicuous 
place  in  the  premises. 

It  is  the  contention  of  appellant  that  this  testimony 
was  not  contradicted,  except  by  witnesses  who  testified 
that  they  did  not  see  the  notice;  in  other  words,  they 
contend  that  no  positive  testimony  was  given  denying 
the  notice.  We  think  the  view  of  appellant  in  this 
respect  is  untenable,  inasmuch  as  the  record  discloses 
the  following  testimony  elicited  from  the  respondent, 
Gaston,  a  witness  in  his  own  behalf: 

"Q.  Now,  Mr.  Gaston,  at  the  time  you  entered  into 
this  oral  contract  with  Kane,  Incorporated,  for  alteration 
repairs  to  which  you  have  testified,  was  there  any  notice 
posted  upon  those  premises  anywhere  to  the  effect  that 
Mr.  Avansino,  the  owner  of  the  building,  would  not  be 
responsible  for  work  done  thereon?  A.  No,  sir;  there 
was  not. 

"Q.  Was  there  any  such  notice  posted  upon  those 
premises  at  the  time  you  commenced  work  on  the  11th 
of  November,  1912?    A.  No,  sir. 

"Q.  Was  there  any  such  notice  posted  there  at  any 
time  during  the  month  of  November,  1912?    A.  No,  sir. 

"Q.  Was  there  any  such  notice  posted  upon  those 
premisesduringthemonthof  December,  1912?  A.  No,  sir, 

"Q.  Was  there  any  such  notice  posted  upon  those 
premises  at  any  time  during  the  month  of  January,  1913? 
A.  No,  sir. 

"Q.  Was  there  any  such  notice  posted  upon  those 
premises  anywhere  during  the  month  of  February,  1913? 
A.  No,  sir. 


^dbyGooglc 


Oct.  1915]  Gaston  v.  Avansino  133 

Opinion  of  tlie  Conrt — UcCarnn,  J. 

"Q.  Was  there  any  such  notice  posted  anywhere  upon 
those  premises  durinK  the  month  of  March,  1913?  A.  No, 
sir. 

"Q.  Was  there  any  such  notice  posted  upon  those 
premises  anywhere  during  the  month  of  April,  1913? 
A.  No,  sir." 

The  witness  McDermott  testified  to  having  worked  in 
the  building  as  a  plumber  during  the  month  of  March, 
1913;  that  he  made  some  search  for  notice,  and  saw  none 
at  that  time. 

The  witness  Harry  Kelly  testified  that  he  worked  in 
the  building  during  the  month  of  November,  1912,  and 
also  in  January,  1913;  that  he  saw  no  notice. 

The  witness  C.  W.  Farrington  testified  that  he  worked 
in  the  building  as  a  carpenter  during  the  month  of 
November,  1912,  and  as  late  as  May  23, 1913,  and  that  he 
saw  no  notice. 

The  witness  E.  J.  Brennan  testified  that  he  worked  in 
the  building  during  the  months  of  November  and  Decem- 
ber, 1912;  that  his  work  and  employment  took  him  all 
over  the  building;  and  that  he  saw  no  notice  posted. 

The  witness  Johnson  testified  that  he  worked  in  the 
building  for  several  days  during  the  month  of  November, 
1912,  and  saw  no  notice. 

The  witness  Otto  Koehler  testified  that  during  the 
month  of  December,  1912,  he  worked  in  the  building  as 
a  paper-hanger  and  painter,  and  saw  no  notice. 

The  testimony  of  several  other  witnesses  was  to  the 
same  effect. 

Whatever  might  be  said  as  to  the  negative  nature  of 
the  testimony  of  the  witnesses  called  in  behalf  of  respon- 
dent in  the  court  below,  the  testimony  of  the  respondent 
himself  was  positive  upon  the  question  that  no  notice 
was  posted.  On  this  question,  then,  there  was  a  sub- 
stantial conflict  of  testimony;  and,  there  being  positive 
and  substantial  evidence  produced  by  the  respondent 
himself  upon  which  the  finding  of  the  court  on  the  ques- 
tion of  fact  as  to  the  posting  of  the  notice  can  be  sup- 
ported, the  rule  universally  adopted  by  this  court,  and  by 
nearly  all  other  courts  of  last  resort,  is  applicable  here. 
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and  the  finding  will  not  be  disturbed.  [Tonopah  Lumber 
Co.  V.  Nevada  Amusement  Co.,  30  Nev.  445,  97  Pac.  636; 
Turley  v.  Thomas.  31  Nev.  181,  101  Pac.  568,  135  Am.  St 
Rep.  667.) 

8.  It  is  the  contention  of  appellant  that  the  trial  court 
erred  in  finding  that  the  lien  was  filed  within  the  time 
required  by  law.  They  contend  herjB,  as  they  contended 
in  the  court  below,  that  the  work  was  completed  in 
February,  1913,  and  that  services  performed  thereafter 
by  respondent  were  no  part  of  the  original  contract,  but 
were  separate  contracts  for  which  separate  liens  should 
have  been  filed,  and  that  the  lien  notice  filed  by  respon- 
dent on  August  9, 1913,  was  not  filed  within  the  statutory 
time.  Indeed,  from  a  standpoint  of  the  evidence  pro- 
duced, as  well  as  from  a  standpoint  of  the  law  applicable, 
this  is  the  closest  question  presented  in  the  case. 

It  was  the  contention  of  respondent  in  the  court  below, 
and  testified  to,  that  on  the  9th  of  November,  1912,  he 
entered  into  an  oral  contract  with  the  lessee  of  the 
building,  to  wit,  Kane,  Incorporated,  to  furnish  labor  and 
material  for  the  alteration,  changing,  and  repair  of  the 
building  for  the  convenience  of  Kane,  Incorporated.  The 
terms  of  the  agreement,  according  to  the  testimony  of 
respondent,  were  that  respondent  was  to  do  the  work 
and  furnish  the  labor  and  material,  and  that  Kane, 
Incorporated,  was  to  pay  respondent  at  the  rate  of  $6 
per  day  for  his  labor,  $5  a  day  for  carpenters  whom  he 
employed,  $2.50  a  day  for  carpenter  helpers,  $4  a  day  for 
brick-mason  helpers,  and  $7  a  day  for  brick  masons.  The 
testimony  of  respondent,  Gaston,  in  this  respect  is  as 
follows : 

"Q.  You  say What  was  the  alteration?    Describe 

that  work  to  be  done  under  that  agreement.  A.  Well,  at 
that  time  the  work  that  was  outiined  was  rebuilding  the 
dining-room,  to  take  out  the  old  kitchen  out  of  the  dining- 
room,  and  take  the  stairs  out  of  the  front  and  put  them 
in  again  in  the  rear,  or  better  than  one-third  or  halfway 
in  the  building — they  were  running  the  upstairs  there — 
put  in  a  hall  from  Virginia  Street  to  the  dining-room, 
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and  put  in  the  toilets  and  other  conveniences,  and  put  in 
lunch  counters,  and  put  in  a  front  on  the  building  and 
other  alterations,  both  upstairs  and  downstairs,  and  the 
cellar. 

"Q.  And  also  to  supply  the  materials  of  that  work, 
were  you?    A.  Yes,  sir. 

"Q.  And  all  labor?  A.  Yes,  sir;  that  is,  the  carpenters' 
labor  only. 

"Q.  The  carpenter  labor?  A.  Yes,  sir;  and  the  common 
labor,  of  course,  and  the  brick  masons  and  brick  helpers— 
those. 

"Q.  How  was  that  amount  of  money  to  be  paid?  A. 
Well,  it  was  to  be  p^d  as  the  work  progressed  along;  to 
receive  payments,  and  the  balance  at  the  completion  of 
the  work. 

"Q.  When  did  you  begin  that  work?  A.  On  the  11th 
day  of  November,  1912. 

"Q.  And  you  got  through,  finished  it,  when?  A.  On  the 
21st  day  of  June,  1913. 

"Q.  And  did  you  perform  all  of  that  contract,  all  that 
you  agreed?    A.  Yes,  sir. 

"Q.  All  of  the  work?    A.  Yes,  sir. 

"  Q.  Furnished  the  materials  that  you  agreed  to  furnish  ? 
A,  Yes,  sir." 

On  cross-examination  the  respondent,  Gaston,  testified 
that  the  reason  for  delay  in  the  completion  of  the  work 
was  to  suit  the  convenience  of  Kane,  Incorporated,  who 
was  conducting  a  saloon  and  restaurant  business  in  the 
premises. 

It  appears  from  the  record  that  the  labor  performed 
by  the  respondent  in  and  about  the  premises  and  in  the 
alteration  and  improvement  of  the  building  was  com- 
menced on  or  about  the  11th  of  November,  1912,  and  that 
from  time  to  time  changes  and  alterations  and  improve- 
ments other  than  those  contemplated  in  the  original  con- 
tract were  suggested  by  the  lessee  of  the  building.  There 
appear  to  have  been  times  when  no  improvements  or 
alterations  were  being  made  and  when  the  respondent 
was  not  in  or  about  the  premised  at  all;  at  other  times  it 
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appears  that  he  was  sent  for  by  the  lessee  and  asked  to 
make  other  changes  or  alterations  or  to  supply  other 
material;  and  the  last  item  of  service  performed  or  mate- 
rial furnished  appears  to  have  been  on  June  21,  1913, 
when  a  screen  door  was  furnished  and  hung  in  place  by 
respondent.  As  we  take  it  from  the  record  before  us,  all 
of  the  work  and  material  went  to  the  common  purpose, 
which  common  purpose  was  the  object  of  all  parties 
to  the  orig:inal  contract,  i.  e.,  the  rearrangement  and 
improvement  of  the  premises  to  suit  the  business  that 
was  to  be  conducted  by  the  lessee,  Kane,  Incorporated. 

T.  J.  Kane,  the  original  maker  of  the  contract  with 
respondent,  in  testifying  as  to  the  making  of  the  con- 
tract and  its  general  terms  and  nature,  and  especially 
referring  to  the  last  item  of  service  performed,  said: 

"I  had  a  talk  when  I  called  him  to  put  in  the  screen 
door,  and  I  thought  possibly  that  he  would  balk  at  it,  but 
he  didn't.  Every  time  I  called  him  he  came  to  me  and 
done  the  work,  knowing  the  circumstances;  that  I  could 
not  pay  in  full. 

"Q.  You  called  him  to  put  in  the  screen  doors  like  you 
called  him  to  do  the  other  work?    A.  I  did;  yes,  sir." 

It  appears  that  by  reason  of  the  several  items  of 
service  performed  and  the  several  items  of  material 
furnished  in  alteration  of  the  building  the  sum  of  $1,176 
accrued  to  the  respondent  under  the  contract.  It  further 
appears  that  from  time  to  time  small  sums  of  money  were 
paid  by  Kane,  Incorporated,  to  the  respondent  in  part 
payment  of  the  services  already  performed;  the  total  of 
these  sums  being  approximately  $636,  leaving  a  balance 
due  and  unpaid  of  $540. 

In  our  judgment,  the  case  presented  by  the  record  is 
one  of  a  continuing  contract.  While  it  is  true  that  the 
materials  furnished  and  the  services  performed  were 
furnished  and  performed  on  several  different  occasions, 
yet  they  all  went  to  the  one  object,  namely,  the  altera- 
tion and  improvement  of  the  premises  to  fJt  the  same  for 
the  business  being  carried  on  by  the  lessee.  It  may  be 
true,  as  indicated  by  the  record,  that  on  one  occasion  or 
even  on  several  occasions,  the  respondent,  lien  claimant. 
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was  not  working:  in  or  about  the  premises,  and  the  work 
commenced  up  to  that  time  may  have  been  completed, 
but  it  would  appear  that  at  all  times  the  lienholder  was 
looked  to  by  the  lessee  for  the  further  carrying  out  of 
changes  and  alterations  and  improvements  in  the  premises 
whenever  such  changes  or  alterations  or  improvements 
appeared  necessary  to  the  fulfilment  of  the  original  pur- 
pose ;  and  it  further  appears  that  the  lien  claimant  always 
responded  to  the  request  of  the  leasee  for  the  making  of 
changes  or  alterations  or  the  furnishing  of  materials. 

The  establishment  and  recognition  of  mechanics'  liens 
under  such  conditions  has  been  approved  by  the  courts 
in  more  instances  than  one.  In  the  case  of  Premier  Steel 
Co.  V.  MeElwaine-Richards  Co.,  144  Ind.  614,  43  N.  E. 
878.  the  Supreme  Court  of  Indiana,  in  passing  upon  a 
case  where  under  the  contract  the  materials  were  to  be 
supplied  from  time  to  time  as  needed  in  the  making  of 
repairs  and  improvements  extending  over  a  considerable 
number  of  months,  said: 

"If  each  order  and  delivery  of  materials  during  the 
progress  of  an  improvement  constituted  a  separate  con- 
tract, and  required  a  separate  lien,  it  will  be  readily  seen 
that,  instead  of  providing  a  practical,  simple,  and  efficient 
method  of  security  to  the  laborer  and  materialman,  as 
the  statute  certainly  intends,  a  complication  would  arise, 
requiring  many  liens  or  the  delivery  of  all  materials  at 
one  time,  or  the  performance  of  all  labor  by  continuous 
and  uninterrupted  service." 

In  the  case  of  Smalley  v.  Gearing,  121  Mich.  190,  79 
N.  W.  1114,  80  N.  W.  797,  the  Supreme  Court  of  Michigan 
held  that,  where  a  contractor  entered  into  an  agreement 
with  the  materialman,  whereby  the  latter  was  to  furnish 
all  materials  of  a  certain  kind  for  a  building  without  any 
specific  quantity  being  designated,  and  such  material  was 
delivered  to  the  contractor  from  time  to  time,  the  time 
for  filing  a  lien  claim  commenced  to  run  on  the  last  deliv- 
ery. To  the  same  effect  is  the  case  of  State  Sash  &  Door 
Mfg.  Co.  V.  Norwegian  Danish  E.  L.  A.  Seminary,  46 
Minn.  254,  47  N.  W.  796. 

In  matters  of  this  kind  it  is  not  necessarily  the  contract. 
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but  rather  the  furnishing  and  use  of  the  materials  and 
the  putting  of  the  same  into  the  building,  or  the  perform- 
ing of  the  services  upon  the  premises  with  the  knowledge 
and  consent  of  the  owner  of  the  premises,  that  constitutes 
the  grounds  for  the  lien.  Whatever  may  have  been  said 
by  other  courts,  or  whatever  may  be  said  by  other  author- 
ities upon  the  subject,  this  court  has  given  valuable 
expression,  in  the  light  of  which  the  question  under  con- 
sideration may  be  solved.  The  case  of  Skyrme  v.  Ocd- 
dental  M.  &  M.  Co.,  8  Nev.  219,  presented  facts  quite 
analogous  to  the  case  at  bar.  There  the  details  of  the 
testimony  show  that  a  number  of  contracts  were  taken 
by  several  of  the  lien  claimants,  some  taking  two  or  more 
contracts;  others  but  one.  These  contracts  were  com- 
pleted at  specified  dates.  The  miners  who  had  taken 
these  contracts,  when  their  contracts  were  completed, 
either  took  a  new  contract  or  commenced  work  by  the 
day  in  the  same  mine.  The  mine  closed  down  without 
paying  its  employees,  and  liens  were  filed  by  the  miners, 
which  liens  included  the  amounts  due  to  each  claimant 
for  his  entire  labor  under  the  contracts  and  for  his  labor 
by  day's  wage.  The  court,  in  passing  upon  the  case, 
commented  as  follows: 

"In  the  case  at  bar  there  was  not  in  reality  any  new 
employment  The  character  of  work  was  the  same,  viz, 
labor  and  work  done  on  the  mine.  The  amount  to  be 
paid  varied  with  the  peculiar  character  of  the  work  at 
different  times." 

"It  would  be  a  harsh  and  unreasonable  rule  of  con- 
struction," says  Mr,  Justice  Hawley,  in  speaking  for  this 
court,  "in  these  cases  to  hold  that  the  statute  required 
separate  liens  to  be  filed  for  each  contract  to  enable  the 
laborer  to  secure  his  wages.  The  injustice  of  such  a  rule 
would  be  greater  to  the  mine  owner  than  the  laborer. 
It  would  destroy  the  credit  necessary  at  times  to  have 
in  order  to  continue  operations  on  the  mine,  or  add 
unnecessary  costs  and  litigation  by  filing  and  foreclosing 
a  multiplicity  of  liens. 

The  case  of  Skyrme  v.  Occidental  M.  &  M.  Co.,  aupra, 
was  referred  to  approvingly  in  Capron  v.  Strout,  11  Nev. 
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304,  and  also  in  the  case  of  Ferro  v.  Bargo  Mining  and 
Miiling  Co.,  37  Nev.  139,  140  Pac.  527.  To  the  same 
effect  is  the  reasoninK  in  the  following  cases:  Salt  Lake 
Hardware  Co.v.  Chainman  Mining  &  Electric  Co.  (C.  C.) 
137  Fed.  632;  Sait  Lake  City  v.  Smith,  104  Fed.  457,  43  C. 
C.  A.  637. 

4.  As  we  stated  at  the  outset,  the  question  last  discussed 
is  perhaps  the  closest  one  presented  by  this  case,  and  is 
one  which  demands  most  careful  scrutiny.  It  may  be 
well  to  observe  here  that  in  the  record  before  us  it  does 
not  appear  that  the  act  of  respondent,  Gaston,  in  perform- 
ing the  last  service,  to  wit,  the  hanging  of  the  screen 
door  on  the  premises,  was  done  for  the  piuTwse  or  with 
the  intent  of  extending  the  time  within  which  he  might 
file  his  lien  for  the  other  service  performed  or  material 
furnished.  There  is  nothing  in  the  record  to  indicate, 
nor  is  it  contended  by  appellant,  that  this  service  was 
performed  for  the  sole  purpose  of  permitting  respondent 
to  file  his  lien  within  the  statutory  time.  There  is  noth- 
ing before  us  indicating  fraud  on  the  part  of  respondent 
It  may  be  well  to  observe  here  that,  had  such  a  condition 
been  presented,  the  rule  which  we  have  asserted  here 
could  not  operate  in  favor  of  respondent. 

5.  The  witness  T.  J.  Kane,  called  as  a  witness  for  the 
appellant,  testified: 

"The  real  work  was  done  about  the  1st  of  February; 
something  like  that" 

From  this  statement  the  appellant  contends  that  the 
trial  court  should  have  held  that  services  performed  or 
material  furnished  by  respondent  after  the  1st  of  February 
were  separate  items  of  services,  and  hence  the  notice  of 
lien  was  void,  not  having  been  filed  within  the  time  pre- 
scribed by  statute.  However,  other  statements  found  in 
the  record  made  by  the  witness  Kane,  as  well  as  the 
testimony  of  the  respondent,  Gaston,  warrant  us  in  the 
conclusion  that  there  was  substantial  evidence  produced 
upon  which  to  support  the  finding  of  the  court 

The  record  here  discloses  that  the  object  sought  to  be 
accomplished  was  the  alteration  and  improvement  of  the 
premises  of  appellant;  that  the  services  of  respondent 
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as  well  as  the  material  furnished  by  him,  were  devoted 
to  the  accomplishment  of  the  primary  purpose.  The 
services  performed  and  the  material  furnished  were 
performed  and  ftunished  from  time  to  time  to  suit  the 
convenience  of  the  lessee  of  the  building;.  Many  of  the 
changes  and  alterations  made  in  the  interior  of  the  build- 
ing by  respondent  and  many  items  of  material  furnished 
by  him  were  not  taken  into  consideration  or  contemplated 
at  the  original  making  of  the  contract.  This  is  not  an 
unusual  thing  in  bringing  about  alterations  and  changes 
in  building  interiors,  where  the  building  has  in  the  past 
been  used  for  some  particular  business,  and  a  new 
business  about  to  be  installed  therein  requires  different 
arrangements,  many  of  which  cannot  be  reasonably  fore- 
seen at  first.  Treating  the  whole  as  a  continuing  con- 
tract, the  filing  of  the  lien  notice  within  the  statutory 
time  after  the  completion  of  the  last  services  performed 
by  respondent  entitled  the  respondent  to  a  lien  for  the 
whole,  less  the  sum  total  of  the  amounts  paid  thereon. 
Our  conclusion  reached  as  to  the  second  assignment  of 
error  disclosed  in  appellant's  brief  would  conclude  the 
third  assignment  of  error  also. 

6.  It  is  the  contention  of  appellant  that  the  respondent, 
by  agreement  with  Louis  Avansino,  the  owner  of  the 
premises,  specifically  waived  his  right  of  lien.  In  this 
respect  the  testimony  of  Louis  Avansino,  Sr.,  the  owner 
of  the  building,  is  to  the  effect  that  about  the  11th  or  12th 
of  November,  and  after  leasing  the  premises,  he  saw  some 
men  working  in  the  old  dining-room,  of  whom  respondent 
was  one,  and  that  on  going  in  there  he  told  them,  in 
effect,  that  he  would  not  be  responsible  for  any  work 
done  by  them  in  the  place.  He  further  testified,  in  effect, 
that  the  respondent,  Gaston,  at  that  time  said  to  him,  in 
substance,  that  he  had  a  contract;  that  he  would  get  his 
money  from  Kane;  that  he  would  "make  no  trouble"  for 
Avansino.  The  witness  further  stated,  in  substance, 
that  Gaston  at  that  time  said  to  him  that  he  would  hold 
Kane  responsible  for  the  work  and  services  performed. 
The  testimony  of  the  respondent,  Gaston,  in  Uiis  respect 
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is  to  the  effect  that  on  the  occasion  he  stated  to  Avansino 
that,  if  Kane  was  given  a  chance,  he  would  pay  for  the 
labor  and  material.  The  witness,  however,  denied  that 
he  at  any  time  stated  to  Avansino,  or  to  any  other 
person,  that  he  would  release  Avansino  or  the  premises 
from  responsibility. 

It  is  the  contention  of  appellant  that  respondent  by  his 
acts  and  utterances  made  to  and  in  the  presence  of  Louis 
Avansino,  the  owner  of  the  building,  waived  his  right 
of  lien  as  against  the  premises  on  which  the  labor 
was  being  performed  and  the  material  furnished.  As  to 
whether  or  not  the  respondent  could  by  parol  agreement 
waive  his  right  under  the  statute  to  a  lien  for  the  services 
performed  or  the  material  furnished  it  will  be  unnecessary 
to  determine  in  this  case. 

The  statements  of  the  respondent,  Gaston,  testified  to 
by  the  witness  Louis  Avansino,  Sr.,  upon  which  it  is 
contended  that  the  former  waived  his  right  of  lien,  are 
uncertain,  even  if  viewed  in  the  light  most  favorable 
to  the  contention  of  appellant  We  may  with  propriety 
observe  in  passing  that,  as  a  general  proposition  of  law, 
a  release  of  a  lien  will  not  be  inferred  from  doubtful 
expressions  {Jones  on  Liens,  vol.  2,  p.  747) ;  and,  as  stated 
by  many  authorities,  where  the  terms  of  the  agreement 
are  ambiguous  or  uncertain  on  the  question  of  release, 
the  doubt  should  be  resolved  against  the  waiver.  (Davis 
V.  La  Crosse  Hospital  Association.  121  Wis.  579,  99  N.  W. 
351,  1  Ann.  Gas.  960.)'  Between  the  testimony  of  the 
respondent  and  that  of  appellant  here  there  is  a  sharp 
and  distinct  conflict.  The  trial  court  had  opportunity  to 
observe  the  conduct  and  demeanor  of  the  several  wit- 
nesses upon  the  stand,  and,  after  so  observing  and  listen- 
ing to  the  testimony  given,  found  against  the  contention 
of  appellant  here.  In  this  instance,  not  only  is  there  a 
substantial  conflict  in  the  testimony,  but  there  is  substan- 
tial evidence  upon  which  the  finding  of  the  court  in  this 
respect  may  be  supported,  for  which  reason  we  will  not 
disturb  the  same.  (Anderson  v.  Feutsck,  31  Nev,  601, 103 
Pac.  1013,  lOSPac.  99.) 
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We  deem  it  unnecessary,  in  view  of  our  position  here 
expressed,  to  touch  upon  other  matters  raised  in  appel- 
lant's brief. 

The  judgrraent  of  the  lower  court  and  the  order  appealed 
from  should  be  affirmed. 

It  is  so  ordered. 


(No.  21411 

STATE    OF    NEVADA,   Respondent,  v.  J.    FRANK 
TRANMER,  Appellant. 

[I54Pac.80] 

1.  Convicts — CRiMce — Poweb  to  Punish. 

Wbere  at-ciispd  was  serving  a  life  sentence  in  tbe  state 
Iiflson  for  murder,  tbe  district  court  bad  Jurisdiction  to 
order  Ills  production  tvefora  it  for  trial  on  another  murder 

2.  IIoiiiciriE-— CoBPUs  Delicti — Pboof. 

Tbe  corpus  delicti  of  a  murder  may  be  establisb^  by 
Inference  from  facts  as  well  aa  from  positive  testimony. 

3.  Homicide — St'FFiciENtr  or  Evidence. 

In  a  trial  for  murder,  evidence  held  snIBcleat  to  estoblisb 
I  be  corpus  deliclL 

4.  CBIMINAL    r.AW WlTSESSKS— ItE>RE8niNa     ^lEMOHV — Habulees 

Ebbob. 

Wbere,  on  a  murder  trial,  a  witness  was  allowed  to  refresh 
his  memory  as  to  a  statement  made  by  accused,  by  reading 
tils  testimony  at  tbe  coroner's  inquest,  and  bis  testimony 
given  after  sueb  retresblug  was  substantially  tbe  same  as 
before,  tbere  was  no  reversible  error,  since  accused  was  not 
prejudiced  thereby. 

5.  Cbiuinal  Law— Joint  Pbincipal  as  Witness — Iupboper  Ques- 

tion— Misconduct, 

Where,  on  a  murder  trial,  n  principal  with  accused  In  the 
murder,  who  had  been  previously  convicted  and  sentenced  to 
death,  was  produced  as  a  witness  by  the  state,  and  during  tbe 
early  )>art  of  hlti  examination  counsel  for  accused  had  asked 
the  state  In  the  jury's  presence  whether  It  was  admitted  that 
witness  was  then  under  convi<-tlon  of  a  felony  and  In  the 
state's  prison,  it  was  misconduct  fur  the  state's  counsel  to 
ask  the  witness  whether  he  was  not  then  In  the  penitentiary 
under  sentence  of  denth.  wbere  tbe  only  object  of  the  state's 
question  was  to  Influence  the  Jury  to  assess  tbe  death  penalty 
against  accused. 
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li.  Criuinal  Law — Joint  Principal — Conviction — Death  Penalty 
— Testimont, 

On  fl  trial  for  murder,  where  a  Joint  principal  In  the  crime 
with  accused  who  had  been  previously  convicted  and  senteuced 
to  death  1b  called  as  a  witness  by  the  Rtate.  it  Is  reversible 
error  to  allow  the  state,  for  the  purpose  of  Influencing  the 
jury  to  lutllct  the  death  penalty  on  accused,  to  ask  the  witness 
if  he  Is  In  the  state's  prison  under  sentence  of  death. 

T.  Cbiminal  Law — Competency — Convicts— Joint  Principal. 

One  who  was  jointly  indicted  with  nccnsed  for  murder 
and  on  previous  separate  trial  had  been  convicted  was  a  com- 
petent witness  for  the  state  lu  a  mui'der  trial  under  Rev. 
I^wH.  &119.  defining  wltueasea.  and  Rev.  Laws.  T451,  applying 
section  5419  to  criminal  actions. 

S.  Criminal  Law — Examination  of  Witness — Remark  of  Tbial 
Coi'BT — Harulebs  Error. 

Where,  on  a  murder  trial,  the  testimony  of  a  witness  went 
solely  to  the  Identity  oF  accused,  and  his  participation  in  the 
crime  had  been  clearly  shown,  the  remark  of  the  trial  Judge, 
made  while  counsel  for  defeiiHe  waa  rending  questions  and 
nn)twer«  of  the  witness  at  a  former  trial  for  the  purpose  of 
Impeaching  him.  that  "•  •  •  there  ia  apparently  no  lucon- 
HlHtencies  or  contradictions."  there  being  no  substantial  rnu- 
Ulct  between  the  two  testimonies,  was  harmleHs  error  under 
the  statute  providing  for  the  disregard  of  technical  errors, 
where  no  anbatautial  rights  are  denied. 

!i.  Witnesses — Reoibect  Esamination — Convicted  Joint  Princi- 
pal— Offebs  of  Clemency. 

On  a  murder  trial,  where,  on  cross-examination  of  a  wit- 
ness who  had  t)een  previously  convicted  as  Joint  principal  In 
the  crime  on  a  separate  trial,  the  defense  asked  him  whether 
be  had  talked  with  the  county  ofDcers  Including  the  district 
attorney,  it  was  a  proper  exercise  of  the  court's  discretion 
to  allow  the  state  on  redirect  examination  to  ask  the  witness 
whether  he  had  not  been  informed  that  no  clemency  would  be 
extended  to  him  tor  testifying  In  the  case,  since  the  Inference 
that  offers  of  clemency  had  been  made  might  have  arisen 
from  such  previous  question  by  the  defense. 

Appeal  from  Second  Judicial  District  Court,  Washoe 
County;  Edward  A,  Ducker,  Jud^e. 

J,  Frank  Tranmer  was  convicted  of  murder  in  the  first 
de^ee,  and  he  appeals.     Affirmed. 

[See,  also.  35 Nev.  56, 126  Pac.  337, 41 L.  R.  A.  n.  s.  1095.] 

J.  M.  Frame,  for  Appellant: 

The  evidence  wholly  fails  to  establish  the  corpus  delicti. 
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In  order  to  prove  the  corpus  delicti  in  a  case  of  homicide, 
it  is  necessary  to  clearly  establish  the  death  of  the  per- 
son alleged  to  have  been  killed,  and  that  it  was  produced 
by  the  criminal  agency  of  some  other  person.  (Redd  v. 
State,  40  S.  W.  374;  State  v.  Ah  Chuey,  14  Nev.  79.  68  L. 
R.  A.  35;  Wickerfuym  v.  People,  2  111.  128;  Cozzena  v.  Gii- 
lespie,  4  Mo.  82. ) 

To  prove  the  eorpaa  delicti,  mere  identity  of  name  is 
not  sufficient.  (P&tple  v.  Wong  Sang  Lung,  84  Pac  843; 
Jones  on  Evidence,  sec  100;  Byan  v.  Kalea,  31  Pac.  517; 
Wickerhom  v.  People,  supra;  Cozxens  v.  Gillespie,  supra.) 

The  lower  court.  lacking  jurisdiction  and  legal  custody 
of  defendant,  had  no  legal  right  to  proceed  under  the 
second  indictment.  (11  Cyc.  1006;  12  Cyc.  196, 197,  220; 
Ex  Parte  Johnson,  42  L.  Ed.  103;  Eviing  v.  MaUison,  70 
Pac.  369;  Missouri  P.  R.  Co.v.  Love,  59  Pac.  1072;  State  v. 
MiUer,  54  Kan.  244;  CweU  v.  Heyman,  111  U.  S.  182,  28 
L.  Ed.  390;  State  v.  Chinante,  55  Kan.  326.)  As  defen- 
dant was  already  in  custody  under  a  judgment  and  sen- 
tence in  another  cause,  the  right  of  the  state  to  proceed 
with  the  second  indictment  was  suspended,  for  the 
reason  that  the  sentence  already  pronounced  was  supe- 
rior in  authority  and  completely  absorbed  all  right  to  the 
custody  of  the  defendant  as  long  as  the  same  was  in 
force.  (Ex  Parte  Buck,  120  Mo.  479,  25  S.W.  573;  State  v. 
BeU,  111  S.  W.  29;  Ex  Parte  Meyers,  44  Mo.  280.) 

The  witness  Urie,  being  under  conviction  of  a  felony, 
was  civilly  dead,  and  incompetent  to  testify;  and  his 
testimony  was  not  competent  for  the  further  reason  that 
he  was  jointly  charged  with  the  defendant  with  the 
commission  of  the  crime  alleged.    (Rev,  Laws,  7160.) 

The  comments  of  the  lower  court,  in  the  course  of 
the  trial,  upon  certain  testimony,  were  prejudicial  to  the 
defendant,  and  not  cured  by  the  failure  to  except  thereto. 
They  were  in  the  nature  of  an  instruction  by  the  court, 
and  consequently  a  violation  of  the  constitutional  right 
of  the  defendant.  (State  v.  Ticket.  13  Nev.  502;  State  v. 
Ah  Tong,  7  Nev.  152;  People  v.  Bonds,  1  Nev.  36:  State  v. 
Harkin,  7Nev.  381;  McMinnv.  Whelan,  27  Cal.  819;  State 
v.  Scott,  37  Nev.  412. ) 
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Geo.  B.  Thatcher,  Attorney-General,  and  E.  T.  Patrick, 
Deputy  Attorney-General,  for  Respondent: 

The  corpus  delicti  was  completely  established.  The 
record  shows  conclusively  that  the  deceased  died  within 
a  year  and  a  day  of  the  shooting  with  which  appellant 
was  charg:ed  in  the  indictment,  and  that  she  was  the 
same  person  upon  whose  body  an  autopsy  was  performed. 
(State  V.  KHgore.  70  Mo.  546;  Sheppard  v.  Peojde.  72  111. 
480;  People  v.  Mullen,  94  Pac.  57;  CavaTiesa  v.  State.  43 
Ark.  231;  People  v.  Lagroppo.  90  App.  Div.  N.  Y.  219.) 

The  lower  court  had  full  jurisdiction  to  try  defendant 
on  the  second  indictment.  [Ex  Parte  Tranmer,  35  Nev. 
56,  41  L.  R.  A.  n.  s.  1095;  Ex  Parte  Allen.  196  Mo.  226.) 

The  testimony  of  Urie  was  clearly  competent.  (Rev, 
Laws,  7451.) 

No  objection  having  been  made  by  defendant  to  the 
remarks  of  the  trial  court  in  commenting. upon  certain 
evidence,theydonot  constitute  reversible  error.  (Gaudette 
v.  Travis,  11  Nev.  151;  Thunder  v.  Brovm.  12  Nev.  86; ' 
38  Cyc.  1324:  V.  &  T.  R.  R.  Co.  v.  EUiott,  5  Nev.  358; 
Longahaugh  v.  R.  R.  Co.,  9  Nev.  271;  McLeod  v.  Lee,  17 
Nev.  103;  Paul  v.  Cragnaz,  25  Nev.  293.) 

Not  every  unguarded  remark  of  a  trial  judge  is  ground 
for  reversal.  To  be  so,  it  must  be  shown  to  be  prejudicial 
to  the  rights  of  the  party  complaining,  or  at  least  appear 
probable  that  prejudice  resulted;  and  it  is  ordinarily 
held  that  error  in  making  improper  remarks  is  cured  by 
instructing  the  jury  to  disregard  them.  (38  Cyc,  1316; 
State  V.  Burwell,  52  Kan.  686;  Bmid  v.  State,  129  Pac.  666. ) 

The  objection  of  appellant  to  the  action  of  the  trial 
court  in  permitting  a  witness  to  refresh  his  memory,  and 
the  criticism  of  certain  conduct  of  the  district  attorney  in 
the  course  of  the  trial,  are  extremely  frivolous. 

A  conviction  will  not  be  set  aside  for  errors  which  do 
not  affect  the  substantial  rights  of  the  accused.  (Rev. 
Laws,  7302,  7459;  State  v.  Miramch.  35  Nev.  489.) 

By  the  Court,  Coleman,  J. ; 

The  appellant,  J.  Frank  Tranmer,  was  indicted  in  the 
district  court  of  Humboldt  County,  together  with  one 
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Nimrod  Urie,  for  the  murder  of  Maria  D.  Quilici.  Separate 
trials  were  ordered,  appellant  was  convicted  of  murder  in 
the  first  de^ee,  and  the  jury  fixed  the  penalty  at  death. 
From  a  denial  of  a  motion  for  a  new  trial,  and  from  the 
judgment  of  the  court  imposing  the  death  penalty,  an 
appeal  has  been  taken  to  this  court. 

1.  At  the  time  the  case  at  bar  was  set  for  trial  by  the 
district  court,  appellant  was  serving  a  life  sentence  for 
the  murder  of  one  Eugene  Quilici;  and,  when  application 
was  made  to  that  court  for  an  order  that  appellant  be 
brought  from  the  state  prison  for  trial,  appellant,  through 
his  attorneys,  objected  to  the  making  of  the  order,  for 
lack  of  jurisdiction.  The  overruling  of  the  objection  is 
assigned  as  error.  The  identical  question  here  involved 
was  before  the  court  in  Ex  Parte  Tranmer,  35  Nev.  56, 
126  Pac  337,  41  L.  R.  A.  n.  s.  1095,  where  the  question 
was  decided  adversely  to  appellant's  contention.  Suffice 
it  to  say  that  we  have  carefully  considered  the  point 
urged  by  appellant,  and  we  think  that  the  holding  of  the 
court  in  Ex  Parte  Tranmer,  gupra,  is  sustained  by  both 
reason  and  authority,  and  that  no  good  purpose  would 
be  served  by  discussing  the  question  at  length  in  this 
opinion.  An  elaborate  note  to  Ex  Parte  Tranmer  may 
be  found  in  41  L.  R.  A.  n.  s.  1096,  where  it  is  stated  that 
the  great  weight  of  authority  sustains  the  position  of  the 
court  in  that  proceeding.  The  only  later  case  in  point 
which  we  have  been  able  to  find  is  that  of  State  v. 
Rodgers,  100  S.  C.  77,  84  S.  E.  304,  which  is  in  line  with 
the  views  expressed  in  Ex  Parte  TVanmer,  supra. 

2.  It  is  next  urged  that  the  evidence  fails  to  establish 
the  corpus  delicti.  In  the  case  of  State  v.  Ah  Ckuey,  14 
Nev.  92,  33  Am.  Rep.  530,  it  was  held  that  the  corpus  delicti 
may  be  established  as  well  by  inference  from  facts  as  from 
positive  testimony.  In  State  v,  CardeUi,  19  Nev.  324,  10 
Pac.  436,  it  was  said: 

"While  it  is  true  that  a  person  charged  with  the 
commission  of  a  criminal  offense  is  not  called  upon  to 
answer  the  charge  without  satisfactory  proof,  upon  the 
part  of  the  prosecution,  of  the  corpus  delicti,  yet  it  is  not 
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essential,  in  all  cases,  that  there  should  be  any  direct 
evidence  upon  this  point." 

Such  is  the  general  rule.  (Wharton's  Criminal  Law, 
11th  ed.  sec.  352,  citing  many  authorities. )  In  21  Cyc.  at 
p.  1029,  it  is  said: 

"The  sufficiency  of  the  proof  of  the  corpus  delicti  is  a 
question  for  the  jury." 

3.  The  evidence  in  the  present  case  is  quite  voluminous, 
and  clearly  shows  that  Eugene  Quilici  and  Maria  D.  Quilici, 
his  wife,  resided  at  Imlay,  Humboldt  County,  Nevada,  on 
and  for  some  time  prior  to  January  6, 1911;  that  on  that 
night  the  defendant  and  one  Nimrod  Urie,  for  the  pur- 
pose of  robbery,  went  to  the  saloon  which  was  being  run 
by  Eugene  Quilici,  and  shortly  after  entering  the  place 
shot  both  Quilici  and  his  wife,  Maria  D.  Quilici;  that 
Eugene  Quilici  died  instantly;  and  that  one  Maria  D. 
Quilici  died  at  Winnemucca,  in  the  same  county,  about 
twenty-five  miles  from  Imlay,  on  or  about  the  9th  of  that 
month,  from  a  gunshot  wound. 

It  is  contended  that  the  evidence  fails  to  show  that  the 
Maria  D.  Quilici  who  died  at  Winnemucca  was  the  same 
Maria  D.  Quilici  who  was  shot  at  Imlay.  We  think  the 
jury  had  ample  evidence  before  it  to  justify  it  in  finding 
that  the  Maria  D.  Quilici  who  died  in  Winnemucca  was  the 
Maria  D.  Quilici  who  was  shot  at  Imlay.  One  Lommori, 
who  was  called  as  a  witness  on  the  part  of  the  prosecution, 
testified  as  follows: 

"Q.  Did  you  know  Maria  D.  Quilici  in  her  lifetime?  A. 
Yes,  sir. 

"Q.  What  relationship,  if  any,  existed  between  you  and 
Maria  D.  Quilici?   A.  She  was  my  sister. 

"Q.  Where  did  she  live?   A.  At  Imlay.  •    •    * 

"Q.  Mr.  Lommori,  you  realize  the  fact  that  the  defen- 
dant Frank  Tranmer  or  J.  Frank  Tranmer  is  being  tried 
for  the  murder  of  your  sister,  do  you?  A.  Yes,  sir.  •    •    • 

"Q.  Was  your  sister  married?    A.  Yes,  sir. 

"Q.  To  whom?    A.  To  Eugene  Quilici. 

"  Q.  I  will  ask  you  if  you  were  a  witness  at  the  coroner's 
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inquest  over  the  body  of  your  sister,  Mrs.  Quilici?  A. 
Yes,  sir." 

On  cross-examination,  the  witness  testified,  in  part,  as 
follows: 

"Mr.  Frame  (counsel  for  defendant) — Q.  You  testified 
in  that  preliminary,  a  short  time  after  the  occurrence  of 
the  killing  of  your  sister,  did  you  not,  Mr.  Lommori?  A. 
Yes,  sir,  a  short  time  afterwards.  •     •     • 

"Q.  Now,  referring  to  your  testimony  given  at  the 
preliminary  hearing  between  January  12  and  January  19, 
1911,  the  same  occurring  a  few  days  after  the  occurrence 
in  which  your  sister  was  killed,  *  *  *  I  will  ask  you  to 
state  whether  you  testified  as  a  witness  at  and  before  the 
coroner's  jury  investigation  for  the  death  of  your  sister 
Maria  D.  Quilici,  the  same  being  held  before  Justice 
Dunn  in  the  month  of  January,  1911,  at  Winnemucca, 
Humboldt  County,  Nevada,  about  January  9?  A.  I  do 
not  remember. 

"Mr.  Frame— I  suppose  it  was  admitted  that  it  was 
given  there? 

"Mr.  Woodbum  (district  attorney)— Yes,  sir,  it  was 
there.     That  is  correct.  •     ♦    • 

"Q.  Did  you  ever  hear,  just  before  the  happening  of 
the  occurrence  in  which  your  sister  was  killed,  of  Mr. 
Quilici  having  an  arrangement  to  buy  the  Robinson- 
Kelley  saloon  which  was  situated  alongside  of  or  near 
the  Quilici  saloon?    A.  Yes,  sir,  •     •    • 

'*  Q.  Were  you  at  the  depot  in  Imlay  on  the  day  following 
the  killing  of  your  sister  by  some  parties,  about  noon, 
when  Sheriff  Lamb  brought  the  two  men  to  the  depot?" 

From  the  foregoing  extracts  from  the  evidence  it  will 
be  seen  that  witness  Lommori  testified  that  he  knew  that 
the  defendant  was  on  trial  for  the  murder  of  his  sister 
Maria  D.  Quilici,  which  was  committed  January  6, 1911, 
and  that  he  attended  the  coroner's  inquest  over  her  body 
at  Winnemucca  on  January  9,  three  days  later,  and  the 
preliminary  examination  which  was  held  a  few  days 
thereafter.  Dr.  Giroux  testified  to  holding  the  autopsy 
in  Winnemucca,  and  of  giving  testimony  at  the  coroner's 
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inquest  January  9, 1911,  which  was  held  over  the  body 
of  one  Maria  D.  Quilici.  We  think  the  evidence  is  ample 
to  establish  the  corpus  delicti.  The  questions  asked  by 
counsel  for  defendant,  as  quoted,  show  that  he  considered 
the  Maria  D.  Quilici  over  whose  body  the  coroner's 
inquest  was  held  to  be  the  same  person  as  Maria  D. 
Quilici,  the  sister  of  Lommori. 

4.  Error  is  assi^ed,  also,  to  the  ruling  of  the  trial 
court  in  permitting  the  witness  Urie  to  refresh  his 
memory  by  reference  to  testimony  given  by  him  at  the 
former  trial.  The  witness  was  asked  what  the  appellant 
said  to  him  after  the  crime  had  been  committed  and 
when  he  (witness)  told  appellant  that  he  had  lost  his 
mask,  to  which  he  replied: 

"Well,  he  said  that  was  a  bright  trick  and  he  ought  to 
kill  me. 

"Q.  What  is  that?  A.  He  stud  that  was  a  bright  trick 
and  he  ought  to  kill  me. 

"Q.  Do  you  remember  the  exact  words?  A.  No,  I 
don't  know  as  I  can  remember  the  exact  words,  but 
something  to  that  effect" 

At  this  point  in  the  proceedings  the  witness,  over  the 
objection  and  exception  of  defendant,  was  permitted  to 
read  the  testimony  given  by  him  at  the  coroner's  inquest: 

"Mr.  Callahan— After  refreshing  your  memory,  can  you 
give  the  exact  language  used  by  the  defendant  at  that 
time?" 

After  objection  and  exception  by  counsel  for  defendant, 
the  witness  answered: 

"I  can  now  after  I  read  that 

"Q.  Just  give  the  language  used  by  the  defendant  in 
reply  to  your  statement  that  you  had  lost  your  mask.  A. 
I  told  him  I  had  lost  my  mask,  and  he  says:  'You  are  a 
pretty  son  of  a .    I  ought  to  plug  you  right  here. '  " 

Professor  Jones,  in  his  work  on  evidence,  at  section 
878,  says: 

"In  some  jurisdictions,  it  is  held  that  a  witness  may 
refer  to  a  former  affidavit  or  deposition  given  by  him  for 
the  purpose  of  refreshing  his  memory.    While  in  other 
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states  this  is  not  allowed,  as  it  is  held  that  the  practice  is 
in  violation  of  the  rule  that  a  memorandum  to  refresh  the 
memory  should  have  been  made  at  or  about  the  time  to 
which  it  relates"— citing  authorities. 

Since  the  killing  was  on  January  6,  and  the  coroner's 
inquest  three  days  later,  it  would  seem  that  the  reason 
given  by  Professor  Jones  for  excluding  such  testimony 
does  not  apply  in  this  case;  but  we  will  not  undertake 
to  determine  what  the  law  on  this  point  is,  as  the  two 
statements  are  substantially  the  same,  and  we  are  unable 
to  see  that  any  prejudice  could  have  been  done  appellant 
by  the  ruling  of  the  court. 

5.  Appellant  also  assigns  as  ground  for  reversal  the 
action  of  the  district  attorney  in  asking  the  following 
question : 

"Mr.  Callahan— Q.  I  will  ask  you  to  state,  Mr.  Urie,  if 
you  are  not  now  in  the  penitentiary  of  the  State  of  Nevada 
under  sentence  of  death." 

Upon  objection  being  made,  it  was  sustained,  and  the 
jury  was  directed  by  the  court  to  disregard  the  question 
entirely.  Soon  after  this  witness  had  begun  to  give  his 
testimony,  counsel  for  appellant,  in  the  presence  of  the 
jury,  and  before  the  question  quoted  was  asked,  addressing 
the  district  attorney,  said: 

"Mr.  Callahan— I  suppose  it  is  admitted  that  this 
witness  is  now  under  conviction  of  a  felony  and  is  in  the 
state's  prison?" 

There  is  in  our  judgment  nothing  in  the  preliminary 
question  or  suggestion  made  by  counsel  forthe  defendant, 
"  I  suppose  it  is  admitted  that  this  witness  is  now  under 
conviction  of  a  felony  and  is  in  the  state's  prison?"  which 
sustains  the  position  of  counsel  for  the  state  in  urging,  or 
which  would  justify  this  court  in  saying,  that  defendant's 
counsel  had  "opened  up  the  subject,  and  in  all  probability 
brought  to  the  attention  of  the  jury  the  real  status  of  the 
witness  Urie."  For  the  purpose  of  raising  the  objection 
to  the  competency  of  the  witness  Urie  to  testify  on 
behalf  of  the  state,  it  was  necessary  for  counsel  for 
defendant  either  to  request  the  opposing  counsel  to 
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admit  the  fact,  or  to  ask  leave  to  prove  as  a  foundation 
for  the  objection  that  the  witness  Urie  was  in  the  state 
prison  under  conviction  of  a  felony,  and  was  a  codefen- 
dant  of  the  defendant  Tranmer. 

While  we  will  hold  that  the  objection  to  the  competency 
of  the  witness  Urie  is  without  merit,  the  objection  was 
anything  but  one  of  a  frivolous  character,  as  suggested 
in  respondent's  brief  on  appeal.  The  question  has  never 
before  been  raised  in  the  courts  of  this  state,  and  there 
are  but  few  cases  directly  in  point  A  consideration  of  the 
following  cases  where  the  question  has  been  considered 
will  be  sufficient  answer  to  the  charge  that  the  objection 
of  counsel  for  defendant  was  "  frivolous" :  People  v.  LcU/ra, 
5  Cal.  183;  People  v.  Newberry,  20  Cal.  440;  Ex  Parte  Stice, 
70  Cal.  55, 11  Pac.  459;  McGinness  v.  State,  4  Wyo.  115,  31 
Pac.  978,  53  Pac.  492. 

Independent  of  the  question  of  the  competency  of  Urie 
as  a  witness,  defendant  had  the  statutory  right  to  show 
that  the  witness  was  under  conviction  for  a  felony,  for 
the  purpose  of  affecting  his  credibility  as  a  witness. 
This  right  counsel  for  the  state  were  unquestionably 
aware  of.  The  record  contains  the  following  statement 
made  by  assistant  counsel  for  the  state: 

"Mr.  Woodbum— Now,  if  your  honor  please,  we  have 
no  objection  to  that  question  being  stricken  out,  and  the 
jury  being  instructed  to  disregard  it.  It  was  made  in 
good  faith,  and  we  thought  we  would  just  show  the  status 
of  this  witness,  because  it  goes  to  his  credibility,  and  it 
was  done  under  no  desire  to  prejudice  the  defendant,  and 
it  was  first  suggested  through  counsel's  question  as  to 
the  status  of  this  man  as  to  where  he  was  living  at  this 
time,  and,  if  counsel  insists,  we  are  satisfied  to  have  the 
jury  instructed  that  they  may  disregard  the  testimony  of 
the  witnras  on  that  point" 

6.  From  a  reading  of  the  record  we  are  impressed  that 
thepurposeof  the  question  was  to  get  before  the  jury  the 
fact  that  Urie  was  under  sentence  of  death  for  his  partici- 
pation in  the  murder  of  the  Quilicis,  for  the  purpose  of 
influencing  the  jury  when  they  came  to  consider  the 


^dbyGoo^lc 


State  v.  Tranher 


Opinion  of  the  Court — Coteman,  J. 


question  whether  they  should  impose  death  or  life 
imprisonment  as  the  penalty  for  defendant's  crime.  In 
our  opinion  the  asking  of  the  question  was  highly  repre- 
hensible conduct  on  the  part  of  counsel  asking  it,  and  if 
it  had  been  answered  would  have  constituted  reversible 
error. 

It  should  be  borne  in  mind,  in  the  consideration  of  this 
assignment  of  error,  that  the  defendant  Tranmer  was 
already  under  conviction  of  murder  in  the  first  degree, 
with  sentence  of  life  imprisonment,  for  the  murder  of 
Eugene  Quilici,  and  that  from  the  judgment  in  that  case 
no  appeal  had  been  taken.  There  was  no  purpose  sought 
to  be  accomplished,  or  which  could  be  accomplished,  by 
the  trial  of  the  defendant  Tranmer  for  the  murder  of. 
Maria  Quilici,  except  to  obtain,  if  possible,  a  conviction 
of  first-degree  murder,  with  the  death  penalty  imposed. 
There  was,  however,  no  duty  imposed  upon  counsel  rep- 
resenting the  state  to  bring  before  the  jury  facts  clearly 
incompetent  for  the  purpose  of  influencing  the  jury  in 
fixing  the  penalty  which  the  law  authorized  it  to  prescribe. 
Upon  the  contrary,  counsel  for  the  state  owed  a  duty  to 
defendant  not  to  attempt  to  offer  such  evidence.  At  the 
time  the  question  objected  to  was  asked,  counsel  for  the 
state  undoubtedly  knew  what  the  testimony  of  the  witness 
Urie  would  be.  They  knew  that  such  testimony,  in  a 
measure  at  least,  was  having  the  indorsement  of  the 
representatives  of  the  state  as  to  its  verity,  and  that 
Urie's  testimony  made  him  out  to  be  less  blamable  than 
the  defendant  Tranmer;  that,  if  Urie  spoke  the  truth, 
Tranmer  was  the  instigator  of  the  robbery  which  led  to 
the  murder;  that  Urie  was  a  reluctant  participant,  acting 
under  a  certain  degree  of  compulsion,  and  fired  none  of 
the  shots  which  resulted  in  the  death  of  the  Quilicis.  In 
view  of  this  testimony,  it  is  not  hard  to  conceive  of  a  fact 
that  might  have  a  greater  influence  in  persuading  the 
jury  to  impose  the  death  penalty  upon  Tranmer  than  the 
fact  that  another  jury  had  imposed  the  death  penalty  upon 
Urie,  who  might  under  the  evidence  have  been  regarded 
as  morally,  if  not  legally,  less  guilty  than  Tranmer. 
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It  is  no  answer  to  the  seriousness  of  this  assigrnment 
that  the  question  was  sus^gested  by  the  prior  question 
and  objection  of  counsel  for  defendant.  It  was  not  so 
suggested.  Counsel  for  the  state,  upon  this  appeal,  we 
think  should  have  presented  some  more  substantial  basis 
for  holding  this  assignment  of  error  to  be  without  merit. 
In  our  opinion,  the  improper  question  may  be  regarded  as 
not  prejudicing  the  substantial  rights  of  defendant  solely 
because  it  was  not  answered  and  because  the  jury  was 
promptly  instructed  "to  entirely  disregard  the  question." 

It  is  only  in  recent  years  that  a  number  of  states  have 
so  changed  their  criminal  codes  as  to  permit  the  jury  in 
first>degree  murder  cases  to  fix  the  penalty  at  death  or 
life  imprisonment.  In  but  few  cases  has  the  question 
arisen  as  to  whether  evidence,  not  admissible  upon  the 
question  of  the  guilt  or  innocence  of  the  defendant,  may 
nevertheless  be  offered  for  the  purpose  of  influencing  the 
jury  as  to  the  penalty  in  their  discretion  to  be  imposed. 
This  question  was  touched  upon  by  the  Supreme  Court  of 
California  in  the  recent  (1915)  case  of  People  v.  Witt,  148 
Pac,  928.  In  the  opinion  in  that  case,  Angellotti,  C.  J., 
speaking  for  the  court,  said: 

"It  is  not  claimed  that  the  offered  testimony  was 
relevant  or  material  on  the  issue  as  either  guilt  or 
degree  of  crime,  but  simply  that,  inasmuch  as  the  jury 
had  the  right  to  assess  the  punishment  in  the  event  of 
conviction  at  either  death  or  life  imprisonment,  appellant 
was  entitled  to  have  admitted  for  their  consideration 
evidence  as  to  matters  not  otherwise  relevant  or  material. 
We  are  of  the  opinion  that  our  law  does  not  otntemplate 
any  such  independent  inquiry  on  a  trial  for  murder,  and 
that  the  determination  of  the  jury,  under  the  provisions 
of  section  190,  Penal  Code,  as  to  death  or  life  imprison- 
ment, is  necessarily  to  be  based  solely  on  such  evidence 
as  is  admissible  on  the  issues  made  by  the  indictment  or 
information  and  the  plea  of  the  defendant 

See,  also.  State  v.  Thome,  41  Utah,  414,  128  Pac.  286, 
Ann.  Cas.  1915D,  90. 

7.  It  is  next  insisted  that  the  trial  court  erred  in 
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overruling  appellant's  objection  to  the  competency  of 
witness  Urie  to  testify  in  behalf  of  the  state.  In  sup- 
port of  thia  aasignment  of  error,  it  is  said : 

"First,  that  Urie,  being  under  conviction  of  a  felony, 
was  disqualified  as  a  witness  except  in  cases  where 
called  at  his  own  request  and  in  his  own  behalf.  Second, 
for  the  further  reason  that  the  record  discloses  that 
Urie  was  jointly  indicted  and  jointly  charged  with  the 
defendant.    •     *     *  " 

It  was  provided  by  section  1441  of  the  Compiled  Laws 
of  Nevada  (1873)  that: 

"Persons  against  whom  judgment  has  been  rendered 
upon  a  conviction  for  felony,  unless  pardoned  by  the 
governor,  or  such  judgment  has  been  reversed  on  appeal, 
shall  not  be  witnesses." 

This  court,  in  an  opinion  written  by  Mr.  Chief  Justice 
Beatty,  in  State  v.  Foley,  15  Nev.  at  page  73,  37  Am. 
Rep.  458,  said : 

"It  may  be  that  the  tendency  of  enlightened  opinion 
and  of  recent  legislation  in  other  states  and  countries 
is  against  the  rule  which  absolutely  excludes  the  testi- 
mony of  a  convict ;  it  may  be  that  it  is  an  unwise  and 
impolitic  rule;  but  it  is  unquestionably  the  law  of  this 
state.  Not  only  is  the  common  law  unaltered  by  statute 
in  this  particular,  but  in  civil  practice  it  is  expressly 
reaffirmed.  (Comp.  Laws,  1441,)  This  shows  that  the 
legislature  approves  the  policy  of  the  common-law  rule, 
and  we  cannot  hold  that  it  is  less  essential  in  criminal 
than  in  civil  cases;  we  feel  bound,  on  the  contrary,  to 
maintain  it  as  strictly  in  one  class  of  cases  as  in  the 
other," 

This  opinion  was  rendered  in  1880.  It  is  significant 
that  at  the  next  session  of  the  legislature,  in  1881,  the 
section  quoted  was  repealed. 

It  is  provided  by  section  5419,  Revised  Laws,  that : 

"All  persons,  without  exception,  otherwise  than  as 
specified  in  this  chapter,  who,  having  organs  of  sense, 
can  perceive,  and  perceiving  can  make  known  their 
perceptions  to  others,  may  be  witnesses  in  any  action  or 
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proceeding  in  any  court  of  this  state.  Facts  which,  by 
the  common  law,  would  cause  the  exclusion  of  witnesses, 
may  still  be  shown  for  the  purpose  of  affecting  their 
credibility." 

There  is  no  provision  in  the  chapter  prohibiting  per- 
sons charged  with,  or  convicted  of,  a  crime,  from  being 
called  as  witnesses.  The  section  just  quoted  is  made 
applicable  to  criminal  as  well  as  civil  actions  by  section 
7451,  Revised  Laws.  In  the  case  of  Burgess  v.  Helm, 
24  Nev.  242,  51  Pac.  1025,  Mr.  Justice  Bonnifield,  in 
commenting  upon  section  5419,  Revised  Laws,  supra, 
said: 

"The  evident  object  the  legislature  had  in  view  in 
enacting  the  above  provisions  was  to  abrogate  the  gen- 
eral common-law  rule  which  rendered  incompetent,  as 
witnesses,  in  an  action  or  proceeding,  the  parties  thereto 
or  persons  having  a  direct  interest  in  its  results,  except, 
as  provided  in  certain  subsequent  sections,  among  which 
is  section  879,  which  declares  'that  no  person  shall  be 
allowed  to  testify,  when  the  other  party  to  the  transac- 
tion is  dead,  or  when  the  opposite  party  to  the  action 
or  person  for  whose  immediate  benefit  the  action  or 
proceeding  is  prosecuted  or  defended  is  the  representa- 
tive of  a  deceased  person,  when  the  facts  to  be  proved 
transpired  before  the  death  of  such  deceased  persons.' " 

We  do  not  see  how  the  legislature  could  have  used 
more  significant  language.  What  was  the  intention  of  the 
legislature  in  making  the  section  in  question  applicable 
to  criminal  cases?  This  was  the  first  section  in  chapter 
1  of  title  11  {page  405)  of  Compiled  Laws  of  1873,  and 
section  1441,  supra,  was  the  fifth  section  of  that  chap* 
ter.  When  the  attention  of  the  legislature  was  called  to 
section  1441,  supra,  by  the  opinion  of  Mr.  Chief  Justice 
Beatty,  it  was  promptly  repealed;  and,  in  view  of  the 
action  of  the  legislature  in  repealing  it,  we  must  con- 
clude that  the  legislature  meant  exactly  what  it  said, 
that  "all  persons,  without  exception,"  should  be  compe- 
tent witnesses,  and  that  facts  which,  at  common  law, 
would  disqualify  a  witness,  might  be  considered  as 
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affecting  his  credibility.  We  are  of  the  opinion  that  the 
court  did  not  err  by  its  ruling. 

8.  Counsel  for  defendant,  during:  the  cross-examination 
of  the  witness  Lommori,  for  the  purpose  of  impeaching 
him  by  showing  that  he  had  testified  contrary  to  the 
testimony  which  he  gave  upon  direct  examination,  read 
certain  questions  propounded  to  him  and  answers  given 
by  him  at  a  former  b'ial,  and  asked  him  if  he  gave  such 
testimony.  During  the  reading  of  the  former  testimony, 
the  presiding  judge  made  the  remark : 

"As  far  as  you  have  gone  and  read  the  testimony  into 
the  record,  there  are  apparently  no  inconsistencies  or 
contradictions." 

This  remark  by  the  court  is  assigned  as  error.  The 
attomey>general  concedes  that  it  was  error  for  the 
court  to  make  the  remark,  but  claims  that  it  was  harm- 
less. We  have  read  the  testimony  of  the  witness  Lom- 
mori with  great  care,  and  are  unable  to  see  that  there 
is  any  substantial  conflict  between  his  testimony  given 
on  the  trial  and  the  testimony  given  at  the  previous 
hearing.  This  being  true,  it  would  seem  that  the  remark 
of  the  court  was  without  prejudice.  Furthermore,  the 
point  on  which  it  was  soizght  to  impeach  this  witness 
went  solely  to  the  question  of  the  identity  of  the  defen- 
dant; that  is,  of  connecting  him  with  the  crime.  To 
our  mind  his  participation  in  the  crime  is  clearly  shown; 
there  can  be  no  doubt  about  it.  Consequently,  it  would 
aeem  that  in  any  event  the  remark  was  harmless.  Mr. 
Chief  Justice  Talbot,  in  State  v.  Mircovich,  35  Nev.  at 
page  490,  130  Pac.  at  page  766,  called  attention  to  our 
statute,  which  provides  that  the  court  shall  disregard 
technical  errors  where  no  substantial  rights  are  denied, 
and  said: 

"This  court  has  often  applied  this  statute  in  murder 
and  other  cases,  and  refused  to  set  aside  convictions  or 
remand  actions  for  new  trials  for  errors  which  did  not 
affect  the  substantial  rights  of  the  accused." 

The  witness  Urie,  at  the  time  of  the  trial  in  the 
district  court,  was  under  sentence  of  death  for  the 


^dbyGoo^lc 


State  v.  Tranhbr 


OplnioD  ol  the  Court— McCnrnm,  3, 


murder  of  Mrs.  Quilici.  On  cross-examination,  counsel 
for  tlie  defendant  inquired  of  this  witness  if  he  had 
talked  with  the  officers  of  Humboldt  County,  including 
the  district  attorney,  and  he  said  he  had.  Upon  the 
completion  of  the  cross-examination,  the  following  ques- 
tions were  asked  by  the  district  attorney  and  answers 
given  by  the  witness : 

"Q.  I  call  your  attention  to  last  Sunday  evening,  and 
ask  you  to  state  whether  you  had  a  conversation  with 
Mr.  Woodbum  and  myself,  here  in  the  counly  jail. 
A.  Yes,  sir;  I  don't  remember  what  evening  it  was. 

"Q.  Who  else  was  present  at  the  time?    A.  Mr.  Burke. 

"Q.  The  sheriff?    A.  The  sherift. 

"Q.  Any  one  else?  A.  Yes,  there  was  a  deputy,  I 
guess ;  I  don't  know  his  name. 

"Q.  I  will  ask  you  to  state  whether  or  not  at  the  time 
you  were  distinctly  informed  that  there  would  be  no 
consideration  of  any  kind  extended  to  you  for  testifying 
in  this  case. 

"Mr.  Frame — I  object  to  the  question  as  incompetent, 
irrelevant,  and  immaterial,  and  for  the  further  reason 
that  it  is  not  proper  redirect  examination,  and  that  it 
calls  for  a  conversation,  or  conversations,  that  are  in  no 
way  related  to  the  case. 

"The  Court — The  objection  may  be  overruled. 

"A.  No,  none  that  I  remember. 

"Mr.  Frame — Note  an  exception,  if  your  honor  please, 
upon  the  grounds  stated." 

9.  The  ruling  of  the  court  is  assigned  as  error.  It  is 
the  contention  of  the  state  that  the  inference  from  the 
examination  of  counsel  for  defendant  was  that  some 
promise  had  been  made  to  the  witness  Urie,  and  it  was 
the  purpose  of  this  examination  to  rebut  that  inference. 
Counsel  for  the  defendant,  during  the  argument  on  the 
objection,  stated  in  the  presence  of  the  jury: 

"I  did  not  ask  him  whether  he  had  received  any 
promises.    It  is  true  that  inference  may  be  drawn." 

The  court  must  exercise  some  discretion  in  ruling  upon 
such  objections.    He  saw  the  witness  upon  the  stand  and 
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heard  him  testify,  and  was  in  a  good  position  to  know 
just  how  the  cross-examination  impressed  the  jury  upon 
the  point  in  question.  We  cannot  say  that  the  court 
abused  its  discretion. 

The  judgment  and  order  denying  the  motion  for  a 
new  trial  are  affirmed,  and  the  district  court  is  directed 
to  fix  a  time  and  make  the  proper  order  for  having  its 
sentence  carried  into  effect  by  the  warden  of  the  state 
prison. 


Per  Curiam: 

Petition  for  rehearing  denied. 
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STATE  OF  NEVADA,  Respondent,  v.  C.  A. 
WHITAKER,  Appellant. 

[154Pao.  927] 

1.  Criminal   Law — Appeal   and   Esbob— REVIE^v — Evidence    Sup- 

POBTISG  VeHDICT. 

Jud^nneut  In  a  crliulual  case  will  not  be  reversed  for  Inauf- 
ftolenc.v  of  evldeut-e  where  the  verdict  Is  supported  by  aub- 
stantial  evidence. 

2.  BUROLABY — <toNVICTION — SUFFICIENCY    OF    EVIDENCE. 

IB  a  prosecution  for  bui^lary  In  the  first  degree,  evidence 
helil  to  Justify  verdict  of  guilty  against  a  defendant. 

:{.  bubolaby bobolabv  in  the  fibst  de6bee— time  of  breaking 

— Sufficiency  of  Evidence. 

In  a  prosecution  for  burglary  In  the  first  degree,  evidence 
held  sufflclent  to  Jnsttfy  finding  that  the  mill  was  broken  Into 
In  the  nighttime,  between  sunset  and  sunrise,  as  defined  by 
Rer.  Laws,  66S1. 

Appeal  from  Tenth  Judicial  District  Court,  Clark 
County;  Charles  Lee  Horsey,  Judge. 

C.  A.  Whitaker  was  convicted  of  burglary  in  the  first 
degree,  and  from  the  judgment  and  an  order  denying 
his  motion  for  a  new  trial,  he  appeals.    Affirmed. 

F.  R.  McNamee  and  Leo  A.  McNamee,  for  Appellant: 
There  is  no  evidence  connecting  the  defendant  with 
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the  commission  of  the  crime,  or  that  would  justify  the 
jury  in  returning:  a  verdict  of  burglary  in  the  first 
degree.  The  evidence,  in  the  most  favorable  light  for 
the  state,  could  sustain  a  verdict  of  burglary  in  the 
second  degree  only.  (State  v.  Gray,  23  Nev.  301.)  It 
will  not  be  presumed  that  the  entry  was  made  between 
sunset  and  sunrise.  The  facta  from  which  this  may  be 
inferred  must  be  proved,  and  it  must  not  be  left  to  pre- 
sumption, conjecture,  or  Inference.  (6  Cyc.  231,  242-3; 
Pe(^le  V.  Griffin,  19  Cal.  578, 16  Cyc.  1051;  V.  S.  v.  Ross, 
28  L.  Ed.  707.) 

Where  there  is  uncertainty  as  to  which  one  of  several 
persons  committed  the  crime,  all  must  be  acquitted.  (12 
Cyc.  493,  note  95 ;  People  v.  Woody,  45  Cal.  289.) 

The  testimony  of  the  defendant  was  in  all  respects 
consistent  with  innocence,  as  were  also  his  conduct  and 
actions  from  the  time  he  was  first  intercepted  until  the 
completion  of  the  trial.  "If  the  evidence  as  a  whole 
is  consistent  with  the  theory  of  defendant's  innocence, 
the  verdict  of  guilty  should  be  set  aside."  (12  Cyc.  489.) 

To  warrant  a  conviction  on  circumstantial  evidence, 
each  fact  necessary  to  the  conclusion  must  be  proved  by 
competent  evidence  beyond  a  reasonable  doubt.  (12  Cyc. 
489.)  AH  the  circumstances  proved  must  be  consistent 
with  each  other,  consistent  with  the  hypothesis  that  the 
accused  is  guilty,  and  at  the  same  time  inconsistent 
with  the  hypothesis  of  innocence,  and  with  every  other 
rational  hypothesis  except  that  of  guilt.  (12  Cyc.  488.) 

If  there  is  no  competent  evidence  to  sustain  a  verdict 
of  conviction,  the  judgment,  on  the  point  being  properly 
presented,  will  be  reversed.  {State  v.  Ah  Tom,  8  Nev. 
213;  Territory  v.  Booth,  36  Pac.  38.)  When  there  is  no 
evidence  to  establish  the  charge  set  forth  in  the  informa- 
tion, a  question  of  law  is  presented,  on  which  the  appel- 
late court  will  be  competent  to  act.  (People  v.  Smallman, 
55  Cal.  185-191.) 

Where  there  is  a  clear  failure  of  proof,  the  propriety 
of  conviction  on  the  evidence  before  a  jury  becomes  a 
question  of  law,  within  the  competence  of  the  appellate 
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court  (People  v.  Kvches,  120  Cal.  566-569;  State  v. 
Weber,  31  Nev.  385 ;  State  v.  Thompson,  31  Nev.  209 ; 
12  Cyc.  907.) 

Geo.  B.  Thatcher,  Attorney-General,  and  Edward  T. 
Patrick,  Deputy  Attorney-General,  for  Respondent : 

The  court  is  without  jurisdiction  to  hear  and  determine 
the  appeal,  the  only  assigrnment  of  error  in  the  entire 
record  being  the  order  of  the  court  below  denying:  the 
motion  for  a  new  trial  upon  the  ground  of  the  insuf- 
ficiency of  the  evidence  to  sustain  the  verdict  and  that 
the  verdict  is  contrary  to  law  and  the  evidence.  An 
appeal  to  the  supreme  court  from  the  district  court  can 
be  taken  on  questions  of  law  alone.  (Rev,  Laws,  7287; 
Nev.  Const,  art  6,  sec.  4.) 

The  verdict  in  a  criminal  case  will  not  be  reversed 
where  there  is  any  evidence  to  sustain  it.  (State  v. 
McGinnia,  6  Nev.  109;  State  v.  Ah  Tom,  8  Nev.  213; 
State  V.  Hoff,  11  Nev.  17;  State  v.  Raymond,  11  Nev. 
98 ;  State  v.  Crozier,  12  Nev.  300 ;  State  v.  MiOs,  12  Nev. 
403 ;  State  v.  Wong  Fun,  22  Nev.  336 ;  State  v.  Preston, 
30  Nev.  301 ;  State  v.  Thompson,  31  Nev.  209.) 

By  the  Court,  Coleman,  J. : 

Appellant  and  two  others  were  charged  jointly  in 
Clark  County  with  the  crime  of  burglary  in  the  first 
degree.  The  jury  brought  in  a  verdict  of  guilty  as  to 
appellant  and  not  guilty  as  to  the  other  defendants. 
This  appeal  is  taken  from  an  order  denying  a  motion 
for  a  new  trial  and  the  judgment. 

It  was  charged  that  the  defendants  broke  into  the  mill 
of  the  Searchlight  Mining  and  Milling  Company  and 
stole  therefrom  nine  or  ten  amalgamating  plates.  The 
evidence  against  defendants  was  entirely  circumstan- 
tial, and  the  only  error  assigned  is  that  there  was  no 
evidence  upon  which  a  verdict  of  guilty  could  be  based ; 
and  that  even  if  there  was  evidence  that  appellant  bur- 
glarized the  mill,  there  was  a  total  failure  to  show  that 
it  was  done  in  the  nighttime,  which  is  the  essential 
ingredient  of  burglary  in  the  first  degree. 

Vol.  3s— II 
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1.  It  has  been  held  by  this  court  in  numerous  instances 
that  a  criminal  case  will  not  be  reversed  for  insufficiency 
of  the  evidence  if  there  is  substantial  evidence  to  support 
the  verdict.  {State  v.  Thompson.  31  Nev.  217,  101  Pac. 
557. )    Appellant  finds  no  fault  with  this  rule. 

2.  Witnesses  in  behalf  of  the  state  testified  that  the 
plates  in  question  were  in  the  mill  on  July  13,  1915,  but 
that  on  the  15th  of  that  month  it  was  discovered  that 
the  mill  had  been  broken  into  and  the  plates  taken  out. 
When  it  was  discovered  that  the  mill  had  been  burglar- 
ized, the  deputy  sheriff  at  Searchlight,  two  miles  away, 
was  notified,  and  he  at  once  took  steps  to  apprehend  the 
guilty  parties.  He  called  to  his  assistance  a  number  of 
men  in  the  vicinity.  It  was  sought  to  track  the  persons 
who  had  committed  the  crime.  One  of  the  lessees  of  the 
mill  testified  that  shortly  after  the  "clean-up,  "which  took 
place  about  July  1,  he  put  papers  on  the  plates  to  protect 
them.  Some  of  the  witnesses  testified  that  they  traced 
fragments  of  papers  and  small  portions  of  amalgam  from 
the  plates  for  a  distance  of  about  200  feet  from  the  mill, 
at  which  point  tracks  of  horses  were  discovered,  which 
were  trailed  to  the  camp  of  the  defendants.  One  of  the 
witnesses  who  did  the  trailing  testified  that  he  had  shod 
the  horses,  and  that  a  cut-off  shoe  was  put  on  one  foot  by 
him,  which  enabled  him  to  distinguish  the  track.  It  was 
also  testified  that  in  places  leading  from  the  mill  to  where 
the  horses  were  mounted,  and  at  other  points  along  the 
trail,  there  were  tracks  of  two  men,  one  of  whom  wore 
shoes  with  hobnails  in  them,  and  that  on  one  shoe  the 
nails  were  broken  from  the  heel  in  a  particular  place, 
which  made  the  track  easy  to  identify. 

This  witness  also  testified  that  after  the  defendants 
had  been  arrested  and  taken  to  Searchlight  he  observed 
the  track  of  appellant,  and  it  was  the  same  (with  some 
missing  nails)  as  the  one  he  saw  leading  from  the  mill 
and  along  the  trail  of  the  paper,  and  which  he  saw  in 
other  places  leading  to  the  camp  of  defendants. 

The  plates  weighed  about  450  pounds;  and  as  the  horses 
were  small,  and  defendants'  camp  twenty-one  miles  from 
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the  mill,  it  was  the  theory  of  the  state  that  defendants 
thought  it  too  much  of  an  undertaking  to  have  the  horses 
make  the  trip  from  the  camp  to  the  mill  and  back, 
carrying  the  plates. 

The  plates  were  not  found  in  the  possession  of  any  of 
the  defendants,  but  were  found  on  July  27  about  two 
miles  from  the  mill,  rolled  up.  At  the  camp  of  defendants 
a  canvas  was  found.  One  witness  testified  as  to  the 
appearance  of  this  canvas: 

■'Q.  What  marks,  if  any,  did  you  find  on  the  canvas? 
A.  A  long,  narrow  mark,  taking  up  about  the  length  of 
the  canvas. 

"Q.  Resembling  what?  A.  Well  something  hard  enough 
to  make  that  mark  had  been  resting  against  it,  and 
also — 

"Q.  Will  you  pick  out  the  canvas  that  you  say  you  saw? 
A.  Yes,  sir  {Witness  examines  first  piece  of  canvas). 
That  doesn't  show  anything  extra.  (Witness  examines 
second  piece  of  canvas. )  That  is  one  of  the  marks,  I 
guess. 

"Q.  This  mark  along  here?    A.  Yes,  sir. 

"Q.  What  is  the  color— what  color  does  that  resemble? 
A.  Sediment  and  mud. 

"Q.  Offofwhat?  A.  It  may  have  been  from  the  plates, 
and  it  may  have  been— where  that  piece  were  cut  out  it 
was  thicker  and  heavier.  It  isn't  so  very  heavy  along 
here. 

"  Q.  I  call  your  attention  to  two  holes  there  where  some 
stuff  has  been  cut  out.    A.  There? 

"Q.  Yes.    A.  Yes,  sir. 

"Q.  Who  cut  it  out?    A.  My  partner. 

"Q.  In  your  presence?    A.  No  sir;  not  in  my  presence. 

"  Q.  Well  I  thought  you  knew  about  its  being  cut.  What 
about  this?  (exhibiting  piece  of  canvas  to  witness).  I 
direct  your  attention  to  a  spot  here,  and  will  ask  you  if 
you  know  what  it  is?  A.  Let  me  see  it  first  (witness 
examines  canvas).  That  shows  very  poorly,  but  it  may 
be  some  of  the  sediment. 

"Q.  I  call  your  attention  to  some  pieces  of  that  canvas 
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being  cut  out  What  do  you  know  about  that?  A.  I  was 
not  present  when  that  was  cut  out 

"Q.  Where  were  these  pieces  of  canvas  when  you  saw 
them  ?    A,  Laying  at  the  door,  beside  the  old  packsaddle. 

"Q.  Atwhosedoor?  A.  At  the  cabin  door  of  the  camp 
where  these  boys  were  camping. 

"Q.  What  boys?    A.  Craigs  and  Whitaker.  •    •    • 

"Q.  You  may  state  whether  you  made  an  examination 
of  the  canvas  before  the  pieces  were  cut  out?  A.  I  did. 
I  examined  this  with  a  glass. 

"Q.  A  microscope?    A.  Yes,  sir. 

"Q.  Whatwas  the  result  you  found?  A.  Whyyou  could 
see  the  amalgam  on  this  canvas  with  a  glass  at  that  time, 
but  it  was  loose  on  the  canvas? 

"Q.  It  wasn't  ground  into  the  canvas?  A.  No;  not 
where  I  could  see,  it  wasn't 

"Q.  Did  you  find  amalgam  in  these  pieces  that  were 
cut  out?    A.  Well,  you  couldn't  see  it 

"Q.  I  mean  with  the  glass  did  you  find  it?  A.  Well, 
yes;  where  those  pieces  were  cut  out  you  could. 

"Q.  Did  you  make  any  other  examination  of  these 
canvases?  A.  No;  just  examined  where  those  marks 
were  on  there. 

"Q.  Did  you  examine  this  line?    A.  Yes,  sir, 

"Q.  What  did  you  find?  A,  I  found  amalgam  along 
there,  and  you  could  see  quicksilver. 

"  Q.  You  examined  that  with  a  microscope?  A.  Yes.  sir, 

"Q.  This  amalgam  that  you  found  there  you  say  was 
not  ground  into  the  canvas?  A.  No;  it  was  loose  at  that 
time;  that  is,  what  you  could  see  of  it. 

"Q.  This  amalgam  that  you  speak  of,  was  it  in  the 
shape  of  mud  on  the  canvas?  A.  Yes.  There  was  ground- 
up  sand  with  it  *    *    * 

"Q.  I  call  your  attention  to  a  spot  on  this  canvas  that 
I  hold  in  my  hand.  What  would  say  this  was?  A.  I 
would  call  that  sand  myself.  There  might  be  amalgam 
in  it,  but  it  is  sands  off  plates. 

"Q.  Calling  your  attention  to  this  tight  line,  what  would 
you  say  about  that?    A.  Well,  that  is  a  line — it  looks  like 
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it  might  have  been  wrapped  around  the  plates  that  were 
stolen.  The  sands— the  peculiarity  about  it  is  the  white. 
It  looks  like  the  sands  had  been  pounded  up  fine. 

"Q.  Two  places  in  that  line  you  cut  out?    A.  Yes,  sir. 

"Q.  Why?  A.  Because  it  had  heavy  sands  and  looked 
like  there  was  little  specks  of  amalgam  in  it.  That  is  the 
reason  I  had  it  cut  out,  to  have  it  assayed,  to  be  sure  that 
there  had  been  such  a  thing  as  amalgam  in  it" 

The  assays  showed  values  of  about  $8,000  per  ton. 

The  horses  which  it  is  claimed  the  defendants  used  on 
the  night  of  the  burglary  had  been  in  charge  of  one 
Booth,  by  whom  they  were  delivered  to  a  son  of  one  of 
the  defendants  on  July  13,  for  the  purpose  of  taking 
them  into  California.  That  night  he  stayed  at  the  camp 
of  defendants,  twenty-one  miles  away.  According  to  the 
evidence  for  the  defense,  this  boy  left  the  camp  of  defen* 
dants  on  the  14th  and  arrived  in  Barnwell,  Cal.,  that 
night;  but  according  to  the  evidence  of  the  state,  he  did 
not  arrive  there  until  the  17th.  The  evidence  for  the 
state  is  to  the  effect  that  the  horses  were  returned  from 
Barnwell,  Cal.,  forty-one  miles  away,  upon  telephonic 
communication,  on  the  19th,  and  that  they  were  leg- 
weary  when  they  reached  Searchlight.  The  evidence 
on  the  part  of  the  state  also  shows  that  these  identical 
horses  made  two  trips  to  the  camp  of  defendants  and 
one  from  there  to  the  mill,  the  theory  of  the  state  being 
that  one  set  of  tracks  was  made  when  the  horses  were 
taken  to  defendant's  camp  by  the  boy,  and  that  the 
tracks  leading  away  were  made  by  the  horses  while  the 
defendants  were  using  them  to  go  to  the  mill  to  bur- 
glarize it,  and  the  others  on  their  return  to  the  camp. 

Each  of  the  defendants,  and  a  brother  of  the  two 
defendants  who  were  acquitted,  testified  that  they  were 
at  work  at  their  property  all  of  the  time  from  the  12th 
to  the  17th  of  July,  on  which  last-mentioned  day  the 
arrests  were  made. 

It  is  upon  these  circumstances  that  appellant  was  con- 
victed. Can  we  say  that  there  was  no  evidence  to  justify 
the  verdict?    It  may  be  that  had  we  heard  the  testimony 
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we  would  have  acquitted  appellant,  but  we  cannot  say 
that  the  jury  was  not  justified  in  finding  him  guilty.  It 
is  claimed  that  the  testimony  was  the  same  against  all  of 
the  defendants,  and  that  if  the  jury  did  not  think  all  of 
the  defendants  guilty  they  should  have  acquitted  appel- 
lant. We  do  not  think  this  contention  sound.  The  evi- 
dence showed  that  there  were  only  two  men  tracked  from 
the  mill.  The  tracks  of  one  indicated  that  they  were  made 
with  hobnail  shoes.  Evidence  was  offered  to  the  effect 
that  appellant  wore  hobnail  shoes,  while  the  jury  could 
not  tell  which  of  the  other  two  defendants  was  the 
person  tracked  from  the  mill,  and  consequently  acquitted 
both.  If  the  jury  believed  the  testimony  of  the  witness 
as  to  the  tracks  made  by  a  hobnail  shoe  leading  from 
the  mill  being  identical  with  those  made  by  appellant  at 
Searchlight,  and  also  the  theory  of  the  state  that  the 
amalgam  on  the  canvas  was  due  to  the  fact  that  some 
of  the  plates  were  rolled  in  it,  we  think  the  jury  was 
justified  in  its  finding. 

3.  The  only  evidence  tending  to  show  that  the  mill  was 
burglarized  in  the  nighttime  is  to  the  effect  that  candle 
grease  was  found  in  the  mill: 

"Q.  Now,  Mr.  Lund,  I  would  like  you  to  tell  me  and 
tell  this  jury  if  those  plates  were  on  those  tables  the  day 
you  were  in  there  just  before  the  robbery?    A.  Yes,  sir. 

"Q.  They  were  in  place  and  on  the  table?  A.  They 
were. 

"Q.  Well,  how  can  you  say,  then,  that  this  candle  grease 
wasn't  on  those  tables  then,  when  they  were  covered  by 
the  plates?  A.  You  can  tell  candle  grease  when  it  is 
newly  spilled  any  time. 

"Q.  The  plates  were  on  top  of  the  candle  grease,  weren't 
they?  You  may  be  able  to  do  that,  but  you  don't  under- 
stand my  question.  You  say  the  candle  grease  was  not 
on  those  tables  the  day  before?    A.  It  was  not;  no. 

"  Q.  Now,  if  those  tables  were  covered  up  by  the  plates, 
how  could  you  possibly  tell?  A.  No;  but  that  candle 
grease  would  have  to  be  flattened  out  with  those  heavy 
plates  on  it,  and  this  was  a  thick  grease,  standing  up  this 
high  (indicating). 
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"Q.  ThosepiatesweiKh400or500poiinds?  A.  They  do. 

"Q.  And  if  they  set  down  on  those  tables  how  can  you 
tell  that  candle  grease  wasn't  there?  A.  Because  the 
weight  of  those  plates  would  have  flattened  that  candle 
grease  out,  and  this  was  not  flattened  out  at  all. 

"Q.  Yes;  that  is  true  enough,  but  the  day  before  you 
couldn't  say  there  was  no  candle  grease  there?  A.  No; 
I  couldn't  see  through  the  plates. 

"Q.  Then  if  it  was  covered  up  by  the  plates  you  couldn't 
have  told,  so  you  don't  know  whether  it  was  there  the  day 
before  or  not;  isn't  that  a  fact  A.  I  know  this  was 
newly  spilled  candle  grease.  It  showed  plain  evidence  of 
it.  •    •    * 

"Q.  You  say  you  had  nocandles  in  the  mill?  A.  Yea,  sir. 

"Q.  You  have  used  candles  in  the  mill,  haven't  you? 
A.  I  never,  from  the  time  we  started,  remember  the  time 
when  we  used  candles  there." 

This  is  all  of  the  testimony  in  the  record  to  sustain  the 
finding  that  the  mill  was  burglarized  in  the  nighttime. 
What,  if  any,  inference  should  be  drawn  from  the  finding 
of  candle  grease  in  the  mill?  So  far  as  appears,  there 
were  no  electric  lights  in  the  milt,  and  we  cannot  indulge 
the  presumption  that  there  were,  particularly  since  that 
locality  is  sparsely  settled.  The  mill  was  operated '  only 
periodically,  and  was  probably  run  only  in  the  daytime. 
It  is  a  well-known  fact  that  candles  are  used  to  provide 
light,  and  it  wilt  be  inferred  that  the  candle  grease  found 
in  the  mill  as  was  testified  to  was  caused  by  a  lighted 
candle.  A  lighted  candle  is  used  for  only  one  purpose, 
and  that  is  to  enable  one  to  see;  and  since  nighttime  is 
from  sunset  to  sunrise  (Rev.  Laws,  6634),  and  since  in 
the  middle  of  July  there  is  in  Nevada  a  long  space  of 
time  both  after  sunset  and  before  sunrise  which  is  light, 
we  cannot  say  that  the  jury  was  not  justified  in  inferring 
that  the  milt  was  burglarized  in  the  nighttime.  As  was 
said  in  State  v.  Dnixman  (Wash.)  153  Pac.  382: 

"The  choice  between  contrary  inferences  from  evidence, 
like  the  credibility  of  conflicting  evidence,  is  always  for 
the  jury." 

In  State  v.  WatHns,  11  Nev.  30,  it  was  shown  that 
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certain  articles,  which  were  in  aroomat9  o'clock  at  ni^ht, 
were  missing  in  the  morning;  that  it  was  impossible  for 
any  one  to  have  taken  them  without  entering  the  room, 
and  they  were  found  in  defendant's  possession  between 
12  and  1  o'clock  the  same  night.  To  the  objection  that 
the  evidence  did  not  establish  the  burglary,  the  court 
said: 

"  It  was  necessary  to  show  that  the  entry  was  effected 
in  the  nighttime,  and  proof  that  defendant  had  in  his 
possession,  outside  of  the  house,  between  12  and  1  o'clock, 
goods  which  were  in  the  house  at  9  o'clock,  and  which 
only  could  have  been  obtained  by  entering  the  house, 
was  proof  of  an  entry  in  the  nighttime." 

We  cannot  say  that,  in  drawing  the  inference  that  the 
mill  was  burglarized  in  the  nighttime,  the  jury  abused  its 
prerogative. 

The  judgment  is  affirmed. 
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[No.  2186] 

SOUTHERN  PACIFIC  COMPANY  (A  Corporation), 
Appellant,  v.  C.  N.  MILLER,  GEORGE  F. 
THOMPSON,  AND  A.  E.  BETTLES,  Respondents. 

1164  Pac.  929] 

1.  VXNDOB    AKD     PUBCHASER ItEUEDIEE     OF     VEMDOB — RECOVERY     OF 

rcBcHASB  Money. 

Under  Rev.  Laws,  5501,  limiting  the  remedy  of  a  mortgagee 
to  an  action  In  foreclosure,  where  ptalutlfF.  by  executory  con- 
tract, agreed  to  sell  laod,  retaining  title  and  reserving  the  right 
to  maintain-  a  suit  for  the  foreclosure  of  the  agreement  and 
any  equity  of  redemption  of  the  purchasers,  although,  pursuant 
to  the  contract,  the  purchasera  went  into  possession,  plalntlft 
could  recover  in  a  personal  action  for  the  unpaid  balance  of 
the  purchase  price,  not  being  restricted  to  an  action  for  fore- 
closure, as  It  was  not  a  mortgagee,  because  a  mortgagor  liolds 
l^al  title,  and  a  mortgagee  only  an  equitable  lien. 

2.  MOBTaAQES^MOSTOAOEE'S  RiOKT. 

In  a  mortgage  legal  title  la  In  the  mortgagor,  and  the  mort- 
gagee holds  only  an  equitable  Hen. 

3.  Vendok  aitd  Pubchaseb — Remedies  of  Verdob — AcnON  FOB  PUB- 

CHASE  MOSET — TeNDEB  OF  COSVEYANCE. 

In  an  action  by  the  agreed  vendor  of  realty  for  the  unpaid 
balance  of  the  price,  the  averment  in  the  complaint  that  plain- 
tiff was  and  had  been  ready  to  convey,  as  agreed,  upon  per- 
formance of  the  contract  by  defendants,  with  an  offer  to  deliver 
conveyance  into  court,  was  a  sufficient  tender. 

Appeal  from  Seventh  Judicial  District  Court,  Mineral 
County ;  Peter  J.  Somera,  Judge. 

Action  by  the  Southern  Pacific  Company  against  C.  N. 
Miller  and  others.  From  a  judgment  for  defendants, 
plaintiff  appeals.  Reversed,  and  case  remanded  for  new 
trial. 

Frank  Thunen  and  W.  M.  Singer,  for  Appellant: 

The  judgment  is  contrary  to  the  facta  as  found  by  the 
trial  court.     (Rev.  Laws,  5342. ) 

The  contract  is  not  a  mortgage  and  cannot  be  subject 
to  the  provisions  of  section  5501,  Revised  Laws.  {Hyman 
V.  KeUy,  1  Nev.  179;  Glock  v.  Howard.  123  Cal.  1.) 

Appellant,  though  a  creditor,  is  not  a  mortgagee.  It 
holds  the  title.    {Bank  v.  Kreig,  21  Nev.  404;  Or  v.  Ulyatt, 
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23  Nev.  134;  27  Cyc.  961;  Longmaid  v.  Coviter,  123  Cai. 
208;  Samuel  v.  Allen,  98  Cal.  406.) 

Specific  performance  is  granted  in  favor  of  a  vendor  of 
land  as  freely  as  in  favor  of  a  vendee.  (Pomeroy's  Eq. 
Jur.,  vol.  6,  sec.  747.) 

Appellant  made  suflicient  tender  of  conveyance.  (Smith 
V.  Mohn,  87  Cal.  489. ) 

No  objection  having  been  made  in  the  lower  court  to 
the  sufficiency  of  appellant's  averment  of  tender,  the 
point  cannot  be  raised  for  the  first  time  on  appeal.  (Duff 
V.  Fisher,  15  Cal.  375;  Parkside  R.  Co.  v.  MacDonald.  166 
Cal.  426.) 

John  R.  Melrose  and  Mack  &  Green,  for  Respondents: 

Foreclosure  is  the  appellant's  exclusive  remedy.  (Rev. 
Laws,  5501. )  No  action  can  be  maintained  for  the  recov- 
ery of  the  debt  secured  by  a  mortgage  other  than  by  a 
proceeding  in  foreclosure.  (Hyman  v.  Kelly,  1  Nev.  180; 
BartleU  v.  Cottle,  63  Cal.  366;  Biddle  v.  Brizzolara,  64 
Cal.  354;  Porter  v.  MuUer,  65  Cal.  512;  Brown  v.  Willis. 
67  Cal.  235;  Hibemia  S.  &  L.  Soc.  v.  Thornton,  109  Cal. 
427;  Winters  v.  Hub  M.  Co.,  57  Fed.  287.) 

The  mortgagee  is  bound  to  exhaust  his  security  afforded 
by  the  mortgage  by  a  foreclosure  suit  before  he  can  exer- 
cise any  other  remedy  or  obtain  a  personal  judgment  for 
any  deficiency.  (Weil  v.  Howard,  4  Nev.  384;  Gnarini  v. 
Siviss  Amer.  Bank,  162  Cal.  181;  Barbieri  v.  RameUi,  84 
Cal.  154;  Salt  Lake  L.  &  T.  Co.  v.  MiU^pa-ugh,  18  Utah, 
283;  Wiltsie  on  Mortgage  Foreclosure,  3d  ed.  1913,  sees. 
11,  963.) 

If  a  pledge  of  property  as  security  for  a  debt  is  shown, 
a  right  of  redemption  necessarily  follows.  (27  Cyc.  1801, 
1802.) 

Generally  speaking,  whenever  a  transaction  resolves 
itself  into  a  security  for  a  debt,  it  is  a  mortgage.  ( Words 
and  Phrases,  vol.  5,  p.  4597;  Wiltsie  on  Mortgage  Fore- 
closure, sec.  963;  Elliott  on  Contracts,  vol.  5,  sees.  4606, 
4607;  Strauss  v.  White,  66  Ark.  167,  51  S.  W.  64.) 

There  having  been  no  tender  to  respondents  of  a  deed 
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to  the  premises  described  in  the  contract,  there  could  be 
no  decree  of  specific  performance.  (Elliott  on  Contracts, 
vol.  3,  p.  511,  sec.  2333;  39  Cyc.  1537;  26  Am.  &  Eng. 
Ency.  Law,  113;  29  Am.  &  Engr.  Ency.  Law,  686,  690; 
McCroskey  v.  Ladd,  96  Cal.  455;  Bohall  v.  DiMer,  41  Cal. 
532.) 

By  the  Court,  McCabran,  J. : 

This  action  was  brought  in  the  court  below  to  obtain 
judgment  in  favor  of  the  plaintiff,  appellant  herein, 
against  defendants,  respondents  herein,  for  the  sum  of 
$750,  being  an  unpaid  balance,  principal  on  a  certain 
agreement  made  between  appellant  and  respondents. 
The  agreement,  which  furnished  the  basis  for  the  action 
is  as  follows; 

"This  agreement,  made  the  15th  day  of  March,  A.  D. 
1907,  between  Southern  Pacific  Company,  a  corporation 
created  and  existing  under  taws  of  the  State  of  Kentucky, 
first  party,  and  C.  N.  Miller,  George  F.  Thompson,  and  A. 
E.  Bettles,  of  the  County  of  Esmeralda,  State  of  Nevada, 
second  parties,  witnesseth  that  for  the  sum  of  one 
thousand  ($1,000.00)  dollars,  lawful  money  of  the  United 
States,  to  be  paid  at  the  times  and  in  the  manner  and 
upon  the  terms  and  conditions  hereinafter  set  forth,  first 
party  agrees  to  sell  to  second  parties,  and  second  parties 
agree  to  purchase  from  first  party,  all  that  certain  lot, 
piece,  or  parcel  of  land  situate  in  the  town  of  Mina, 
county  of  Esmeralda,  State  of  Nevada,  particularly 
described  as  follows,  to  wit;  Lot  six  (6)  in  block  ten 
(10),  as  shown  and  delineated  upon  the  map  of  said  town 
filed  by  first  party  in  the  office  of  the  county  recorder  of 
said  county  of  Esmeralda,  on  the  18th  day  of  September, 
1905,  and  recorded  in  Book  of  Surveys  at  page  2,  records 
of  said  county,  to  which  reference  is  hereby  made  for 
further  description, 

"Second  parties  have  paid  to  first  party  the  sum  of  two 
hundred  and  fifty  ($250,00)  dollars,  and  agree  to  pay  the 
balance  of  said  purchase  price,  to  wit,  the  sum  of  seven 
hundred  and  fifty  ($750.00)  dollars,  in  installments  as 
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follows,  to  wit:  Three  hundred  and  seventy-five  ($375.00) 
dollars  on  or  before  one  year  after  date;  three  hundred 
and  seventy-five  ($375.00)  dollars  on  or  before  two  years 
after  date — together  with  interest  on  the  unpaid  principal 
from  date  until  paid,  at  the  rate  of  6  per  cent  per  annum, 
payable  annually,  and  second  parties  shall  also  pay  all 
taxes  and  assessments  of  every  kind  and  nature  which 
may  prior  to  full  payment  of  all  said  installments  of 
said  principal  and  interest  thereon  be  assessed,  levied, 
or  imposed  upon  the  premises  afore  described  or  any  part 
thereof. 

"And  upon  full  payment  of  said  installments  of  said 
purchase  price  and  accrued  interest  thereon,  and  all  taxes 
and  assessments  upon  said  premises,  as  aforesaid,  first 
party  covenants  and  agrees  to  convey  said  premises  to 
second  parties  by  good  and  sufficient  deed  of  grant,  bar- 
gain, and  sale,  free  and  clear  of  all  liens  and  incumbrances 
made,  done,  or  suffered  by  it 

"And  it  is  agreed  that  time,  wherever  mentioned  herein, 
is  an  essence  of  this  agreement,  and  that  if  the  parties  of 
the  second  part  fail  to  pay  any  sum  herein  agreed  to  be 
paid  for  interest  or  taxes  at  the  time,  place,  and  as  agreed 
to  be  paid,  that  all  sums  herein  agreed  to  be  paid,  includ- 
ing the  amount  owing  for  unpaid  purchase  price,  shall 
thereupon,  at  the  option  of  the  party  of  the  first  part, 
become  immediately  due  and  payable,  and  the  party  of 
the  first  part,  its  successors  or  assigns,  may  sue  for  and 
recover  the  sura  or  sums  so  due  for  interest,  for  taxes,  or 
for  both,  by  pergonal  action  for  the  same  as  money  due 
and  owing;  or  the  party  of  the  first  part,  its  successors 
or  assigns,  may  at  its  or  their  option  sue  for  and  recover 
all  sums  due  and  unpaid,  including  the  unpaid  purchase 
price,  by  action  in  foreclosure  of  this  agreement,  or  by 
personal  action  against  the  parties  of  the  second  part,  as 
for  moneys  due  and  owing,  and  that  either  or  any  of  such 
suits  may  be  brought  without  any  tender,  demand  or 
notice  whatever  from  the  party  of  the  first  part,  and  that 
the  party  of  the  first  part  may  levy  upon  any  money  or 
other  property  of  the  parties  of  the  second  part  to  recover 
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the  amount  of  judgment  obtained,  and  may,  but  need  not, 
first  resort  to  the  right  or  property  vested  in  the  parties 
of  the  second  part  by  these  presents. 

"It  is  further  understood  that,  subject  to  this  agree- 
ment, and  during  the  continuance  thereof,  second  parties 
shall  have  the  right  to  take  possession  of,  use,  and  occupy 
the  premises  aforesaid. 

"This  agreement  shall  bind  the  successors,  heirs,  and 
assigns  of  the  parties  hereto. 

"In  witness  whereof  first  party  has  caused  these 
presents  to  be  signed  by  its  duly  authorized  land  agent, 
and  the  second  parties  have  hereunto  set  their  hands  the 
day  and  year  first  above  written. 

"Southern  Pacific  Company, 

"By  Wm.  H.  Mills,  Land  Agent 
"C.  N.  Miller. 
"George  F.  Thompson, 
"A.  E.  Bettles." 

The  court  below,  among  other  things,  found  as  follows: 

"The  court  further  finds  that  by  reason  of  the  fact 
that  plaintiff,  by  said  contract  and  agreement,  granted 
to  defendants  the  right  to  enter  into  the  possession 
and  use,  occupy,  and  enjoy  said  premises,  and  by  reason 
of  the  fact  that  said  defendants  did  enter  into  the 
possession  of  said  premises,  and  by  reason  of  the  fact 
that  plaintiff  retained  the  legal  title  to  said  premises  as 
security  for  the  payment  of  the  unpaid  purchase  price 
thereof,  and  by  reason  of  the  further  fact  that  said  plain- 
tiff, by  said  contract  and  agreement,  reserved  the  right 
to  institute  and  maintain  a  suit  or  action  for  the  fore- 
closure of  said  agreement  and  the  foreclosure  of  any  and 
all  equity  of  redemption  of  said  defendants,  the  said 
transaction  and  plaintiff's  rights  under  said  contract  and 
agreement  was  tantamount  to,  and,  in  effect,  a  mortgage 
upon,  the  said  lands  and  premises  to  secure  the  payment 
of  said  unpaid  purchase  price,  and  that  by  reason  of  the 
provisions  of  section  5501  of  the  Revised  Laws  of  the 
State  of  Nevada  plaintiff  is  limited  to  its  remedy  by  a 
suit  or  action  for  the  foreclosure  of  said  mortgage,  and 
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this  court  is  without  jurisdiction  to  render  a  judgrment 
for  said  alleged  debt  in  this  action." 

Upon  the  foregoing  finding  judgment  was  rendered 
against  appellant.  From  this  judgment,  direct  appeal  is 
taken  to  this  court.  The  question  to  be  determined  here 
is:  Was  the  agreement  tantamount  to  and  in  effect  a 
mortgage? 

1, 2.  If,  as  a  matter  of  fact,  the  relation  of  mortgagor 
and  mortgagee  was  established  between  the  vendor  and 
vendee  by  the  making  of  this  agreement  and  the  confer- 
ring of  possession  upon  the  vendee,  then  the  judgment 
of  the  trial  court  must  be  confirmed,  because  section  5501, 
Revised  Laws,  limits  the  remedy  available  to  appellant 
as  mortgagee  to  an  action  in  foreclosure.  The  statute 
provides: 

"There  shall  be  but  one  action  for  the  recovery  of  any 
debt,  or  for  the  enforcement  of  any  right  secured  by 
mortgage  or  lien  upon  real  estate  or  personal  property, 
which  action  shall  be  in  accordance  with  the  provisions 
of  this  chapter.  In  such  action,  the  judgment  shall  be 
rendered  for  the  amount  found  due  the  plaintiff,  and  the 
court  shall  have  power,  by  its  decree  or  judgment,  to 
direct  a  sale  of  the  encumbered  property,  or  such  part 
thereof  as  shall  be  necessary,  and  apply  the  proceeds  of 
the  sale  to  the  payment  of  the  costs  and  expenses  of  the 
sate,  the  costs  of  the  suit,  and  the  amount  due  to  the 
plaintiff. " 

The  principle  that  a  mortgage  on  real  property  in  this 
state  is  not  an  alienation,  but  rather  a  security  for  debt, 
has  been  established  by  decisions  of  this  court:  Hyman  v. 
KeUy,  1  Nev.  179;  National  Bank  v.  Kreig,  21  Nev.  404. 
32  Pac.  614;  Orr  v.  Ulyatt,  23  Nev.  134,  43  Pac.  916. 

By  these  decisions  it  has  been  established  that  a 
mortgage  of  real  property  amounts  merely  to  an  equita- 
ble lien  upon  the  property. 

It  is  the  contention  of  respondents,  and  this  contention 
was  affirmed  by  the  finding  of  the  trial  court,  that,  inas- 
much as  the  agreement  provided  that  the  title  should 
remain  in   the  vendor,  and  that  possession  should  be 


^dbyGoo^lc 


Jon.  1916]    Southern  Pacific  Co.  v.  Milleb  175 

OplDion  of  the  Court — McCarrui,  J. 

enjoyed  by  the  vendee,  these  provisions  were  sufficient 
to  establish  the  relationship  of  mortgagor  and  mortgagee. 
If  we  apply  to  this  reasoning  the  decisions  of  this  court 
in  the  cases  of  National  Bank  v.  Kreig  and  Orr  v.  Ulyatt, 
supra,  it  follows  that,  inasmuch  as  it  is  the  established 
law  of  this  state  that  a  mortgage  is  not  an  alienation, 
but  merely  a  security  for  debt  in  the  form  of  an  equitable 
lien,  then,  the  vendor  in  this  instance  retaining,  as  it  did, 
the  title  to  the  property  and  never  parting  with  the  same, 
its  position  in  the  premises  is  something  more  than  a 
mortgagee;  and,  as  stated  in  Gessner  v.  Pabnateer,  89Cal. 
89,  24  Pac  608,  26  Pac.  789, 13  L.  R.  A.  187,  the  security 
held  by  the  vendor  is  something  stronger  than  a  mort- 
gage, because  the  legal  title  is  retained  as  security, 
whereas  in  a  mortgage  the  legal  title  is  in  the  mortgagor; 
the  mortgagee  holding  only  an  equitable  lien. 

In  the  case  of  Longmaid  v.  Coulter,  123  Cal.  216,  55  Pac. 
791,  the  Supreme  Court  of  California,  in  a  case  analogous 
to  the  one  at  bar,  referring  to  the  code  of  civil  procedure 
of  that  state  equal  in  force  and  effect  to  that  found  in  our 
statute  {section  5501),  held  that  a  vendor  who  had  retained 
the  title  as  security  for  the  purchase  money,  or  his  assigns 
of  the  debt,  might  sue  for  and  collect  the  unpaid  purchase 
money  in  an  action  at  law  without,  in  the  first  instance, 
resorting  to  an  action  to  enforce  the  lien  for  the  debt.  It 
further  held  that  section  726  of  the  code  of  civil  procedure, 
corresponding  to  our  statute  section  6501,  did  not  apply 
to  such  a  case.  To  the  same  effect  is  the  case  of  Wood  v. 
Mastick,  2  Wash.  T.  64,  3  Pac.  612. 

As  we  said  at  the  outset,  the  vital  question  presented 
here  is  as  to  whether  or  not  the  relationship  between  the 
parties,  created  by  the  contract  of  sale,  was  that  of 
morl^agor  and  mortgagee.  We  think  the  most  that  can 
be  said  of  the  contract  entered  into  between  the  parties 
is  that  it  was  an  executory  contract,  reserving  to  the 
vendor  not  only  the  privilege,  in  case  of  nonpayment,  to 
foreclose  all  the  rights  of  the  vendees,  but,  at  the  option 
of  the  vendor,  to  collect  the  unpaid  portion  of  the  purchase 
money  by  personal  action  against  the  vendees.     Nor  are 
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we  able  to  discern  any  good  reason  for  a  rule  which  would 
assume  to  change  the  relationship  thus  created  by  the 
agreement  into  one  of  mortgagor  and  mortgagee  solely 
because  the  vendee  was,  by  the  terms  of  the  agreement, 
accorded  the  right  to  take  possession.  Why  the  mere 
taking  possession  of  the  property  by  the  party  who  had, 
prior  to  the  making  of  the  agreement,  never  had  posses- 
sion, should  transform  the  relationship  existing  between 
the  parties  to  one  of  mortgagor  and  mortgagee,  we  are 
unable  to  discern.  The  vendee  in  this  instance  entered 
into  an  agreement  with  the  vendor  upon  terms,  the  latter 
to  sell,  the  former  to  buy,  the  premises  described.  The 
vendor  never  parted  with  title.  It  was  only  subject  to 
the  agreement,  and  during  the  continuance  thereof,  that 
the  vendee  acquired  the  right  to  take  possession  of  or  to 
use  or  occupy  the  property.  To  say  that  these  conditions 
established  the  relationship  of  mortgagor  and  mortgagee 
between  the  parties  who  by  their  own  act  created  the 
conditions,  and  at  the  same  time  to  hold  that  an  equitable 
lien  only,  and  not  the  legal  title,  is  by  law  vested  in  the 
mortgagee,  would  be  to  create  an  anomaly. 

Cases  presenting  conditions  such  as  those  established 
by  the  record  here  are  to  be  distinguished  from  cases 
where  a  conveyance  has  been  actually  executed,  and  a 
vendor's  lien  or  other  security  reserved  to  insure  the 
unpaid  portion  of  the  purchase  price.  Cases  such  as  the 
one  at  bar  are  to  be  distinguished  from  those  involving 
contracts  in  which  by  their  terms  the  obligation  to 
purchase  is  not  assumed  by  the  vendee. 

3.  It  is  the  contention  of  respondents  that  appellant 
cannot  demand  specific  performance,  because  of  the  fail- 
ure of  appellant  to  make  sufficient  tender  of  conveyance. 
In  appellant's  amended  complaint  we  find  the  following 
averment: 

"That  the  plaintiff  has  done  and  performed  all  things 
required  by  the  terms  and  conditions  of  said  contract, 
and  has  at  all  times,  as  provided  in  said  contract,  been 
and  is  now  ready,  able,  and  willing  to  convey  said  prem- 
ises to  defendants  as  agreed  in  said  contract,  upon  the 
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performance  of  the  terms  and  colnditions  in  said  contract 
by  defendant  to  be  performed,  and  now  offers  to  deliver 
such  conveyance  into  court." 

In  view  of  the  position  taken  by  respondents,  we  deem 
it  unnecessary  to  dwell  at  leng^th  on  this  phase  of  the 
case.  Suffice  it  to  say  that,  in  our  judgment,  this 
allegation,  and  the  offer  of  appellant  therein  to  deliver 
conveyance  into  court,  constituted  a  sufficient  tender. 
Indeed,  the  offer  in  this  respect,  and  the  averments 
thereof,  appear  to  us  to  be  much  more  than  has  been 
held  sufficient  by  many  courts.  (Smith  v.  Mohn,  87  Cal. 
489,  25  Pac.  696;  Biddle  v.  CoryeU,  18  N.  J.  Law,  377,  38 
Am.  Dec.  521;  Roberts  v.  Beatty,  2  Pen.  &  W.  63,  21  Am. 
Dec.  410.) 

The  judgment  should  be  reversed,  and  the  case 
remanded  for  a  new  trial. 

It  is  so  ordered.  

[No.  2185] 

SOUTHERN  PACIFIC  COMPANY  {a  Corporation), 
Appellant,  v.  MRS.  C.  BUTTERFIELD,  C.  N. 
MILLER,  AND  GEORGE  F.  THOMPSON,  Respon- 
dents. 

[154  Pac.  932] 

1.  VeSOOR  ANO  PuHCUASEB — ItEMEOtES  OP  VE.NBOB — LlABCLITV  OK 
PlTBCHASEB'S   .4.S8ICSEE. 

Where  land  was  sold  under  contract  providing  that  tiie 
iigreeiuent  Ehould  bind  the  Buccessurs,  heirs,  and  assigns  of 
the  parties,  an  aaslgnec  of  tlie  purchasers,  who  was  not  a  paity 
to  the  contract  and  did  not  execute,  sign,  or  receive  it,  was 
not  liable  to  the  vendor  for  the  unpaid  balance  of  the  price, 
since  the  promise  of  a  purchaser  of  land  to  pay  therefor  can- 
not be  enforced  against  bis  assignee,  either  in  an  action  for 
specific  performance  or  for  damages,  In  the  absence  of  agree- 
ment to  that  effect  by  the  assignee. 

Appeal  from  Seventh  Judicial  Court,  Mineral  County; 
Peter  J.  Somers,  Judge. 

Action  by  the  Southern  Pacific  Company  against  Mrs.  C. 
Butterfield,  C.  N.  Miller,  and  George  F.  Thompson.  From 
a  judgment  for  defendants,  plaintiff  appeals.  Judgment 
as  to  defendant  Thompson  affirmed,  and  reversed  as  to 
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the  other  defendants,  pursuant  to  the  order  of  the  court 
in  Case  2186  (see  page  169,  ante.) 

Frank  Thunen  and  W.  M.  Singer,  for  Appellant: 

The  judgment  is  contrary  to  the  facts  as  found  by  the 
trial  court;  the  court  reached  an  erroneous  conclusion  as 
to  what  judgment  should  follow  the  state  of  facts  found. 
(Rev.  Laws,  5342.) 

Under  our  statutes,  the  contract  can  by  no  possibility 
be  construed  as  a  mortgage,  and  is  not  subject  to  the 
provisions  of  section  5501,  Revised  Laws.  {Hyman  v. 
ife%.  INev.  179.) 

Under  the  agreement,  the  remedy  is  not  a  foreclosure 
as  the  term  is  understood  with  relation  to  statutory 
mortgages,  nor  for  a  breach  is  either  the  vendor  or  the 
vendee  limited  to  a  single  remedy.  {Glock  v.  Howard, 
123  Cal.  1;  Longmaid  v.  Coulter,  123  Cal.  208.) 

Appellant,  though  a  creditor,  is  not  a  mortgagee.  It 
holds  the  title.  {National  Bank  v.  Kreig,  21  Nev.  404, 
408;  Orr  v.  Ulyatt,  23  Nev.  134;  27  Cyc.  961;  Pomeroy's 
Eq.  Jur.,vol.  6,  sec.  747.) 

The  assignee  of  the  contract  is  bound  by  its  terms. 
(9  Cyc.  387;  Cheney  v.  Bi%,  74  Fed.  62;  Johnson  v. 
Eklund.  72  Minn.  195,  75  N.  W.  14;  McPhetersv.  Ronning, 
95  Minn.  164, 103  N.  W.  889;  Wagner  v.  Cheney,  16  Neb. 
202,  20  N.  W.  222;  Grigg  v.  Landis,  21  N.  J.  Eq.  494; 
CransUm  v.  Wheeler,  37  Hun,  63. ) 

John  R.  Melrose  and  Mack  &  Green,  for  Respondents: 
No  action  can  be  maintained  for  the  recovery  of  the 
debt  secured  by  a  mortgage  other  than  a  suit  in  fore- 
closure, {Hyman  v.  Kelly,  1  Nev.  180;  Bartlett  v.  Cottle, 
63  Cal.  366;  BiddXe  v.  BrizzoUira,  64  Cal.  354;  Porter  v. 
MuUer,  65  Cal.  512,  4  Pac.  531;  Bnywn  v.  Willis.  67  Cal. 
235,  7  Pac.  682;  Barbieri  v.  Ramelli,  84  Cal.  154,  23  Pac. 
1086;  Hibemia  S.  &  L.  Soc.  v.  Thornton,  109  Cal.  427,  50 
Am.  St.  62;  McKean  v.  German  A.  S.  Bank,  118  Cal.  334, 
50  Pac  656;  CommercialBankv.  Kershner,  120  Ca.1  4%,  52 
Pac.  848;  Criaman  v.  Letterman,  149  Cal.  647,  87  Pac.  89; 
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Wivdtv.  Covert,  152  Cal.  350,  93  Pac.  67;  Winters  v.  Hvh 
Mimwff  Co.,  57  Fed.  287.) 

The  mort^a^ee  is  bound  to  exhaust  his  security  afforded 
by  the  mortage  by  a  foreclosure  suit  before  he  can  exercise 
any  other  remedy  or  obtain  a  personal  judjnnent  for  any 
deficiency.  ( WeiX^.  Howard,  4  Nev.  384;  Gnarini  v.  Siviss 
A.  Bank,  162  Cal.  181.  121  Pac.  726;  BarMen  v.  RameUi, 
84  Cal.  154,  23  Pac.  1086;  Salt  Lake  L.  &  T.  Co.  v.  MiUs- 
paugh,  18  Utah.  283.  54  Pac.  893;  Wiltsie  on  Mortgage 
Foreclosure,  3d  ed.  1913,  sec  11.) 

Generally  speaking,  whenever  a  transaction  resolves 
itself  into  a  security  for  a  debt,  it  is  a  mortgage.  (Words 
and  Phrases,  vol.  5,  p.  4559;  Elliott  on  Contracts,  vol.  5, 
sees.  4606.  4607,  4650,  4660.) 

Where  a  vendor  enters  into  an  agreement  to  sell  real 
estate  on  credit  and  retains  the  legal  title  as  security  for 
the  payment  of  the  purchase  price,  the  transaction  is 
in  effect  a  mortgage.  {Smith  v.  Robinsoji,  13  Ark.  533; 
Strauas  v.  White,  66  Ark.  167,  51  S.  W.  64;  Holman  v. 
Patterson,  29  Ark.  357;  McConnell  v.  Beattie,  34  Ark.  113; 
Lewis  v.Boskins,  27  Ark,  61;  Moore  v.  Anders,  14  Ark,  628, 
60  Am.  Dec.  551;  SkaM  v.  Biscoe,  18  Ark.  142;  Tanner  v. 
Hicks,  4  Sm.  &  M.  Miss.  294;  Paine  v.  McDoweU,  71  Vt.  28. 
41  Atl.  1042;  Merritt  v.  Judd,  14  Cal.  60. ) 

Not  having  tendered  a  deed,  in  no  event  could  appellant 
be  entitled  to  a  decree  of  specific  performance  of  the 
contract  in  issue.  (Elliott  on  Contracts,  vol.  3,  p.  511,  sec 
2333;  39  Cyc  1307. 1537;  26  Am.  &  Eng.  Ency.  Law,  113; 
29  Am.  &  Eng.  Ency.  Law,  686,  690. ) 

The  assignee  is  not  liable  under  the  contract.  A  third 
person  is  not  liable,  as  a  rule,  on  a  contract,  express  or 
implied,  unless  he  was  one  of  the  immediate  parties  to 
the  agreement  or  has  become  a  party  to  it  by  subsequent 
agreement  with  the  original  parties.  (9  Cyc.  386;  Elliott 
on  Contracts,  vol.  2.  sees.  1408, 1409, 1439.) 

By  the  Court,  McCarban,  J.: 

The  questions  involved  in  this  case  are  determined 
by  the  decision  of  this  court  in  case  No.  2186,  to  wit, 
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Southern  Pacific  Co.,  a  Corporation,  v.  C.  N.  Miller, 
George  F.  Thompson,  and  A.  E.  Settles,  39  Nev.  169, 154 
Pac.  929,  except  in  so  far  as  the  liability  of  respondent 
Thompson  is  concerned. 

The  contract  involved  in  this  case  was  one  between 
appellant  and  respondents  Butterfield  and  Miller  for 
the  sale  and  purchase  of  land.  Stipulated  payments 
were  agreed  upon,  and  time  was  made  for  the  essence 
of  the  contract  The  le^al  title  was  retained  in  the 
vendor,  appellant  herein.  The  right  of  occupancy  and 
possession  was  by  the  terms  of  the  contract  accorded 
to  the  vendee. 

It  is  alleged  in  appellant's  amended  complaint: 

"That  on  December  13.  1907,  defendant  Mrs.  C.  But- 
terfield executed  and  delivered  unto  defendant  George 
F.  Thompson  a  conveyance  transferring  to  said  defen- 
dant Thompson  the  undivided  one-half  of  the  property 
rights  and  obligations  of  said  Mrs.  C.  Butterfield  under 
the  contract  above  mentioned." 

In  the  determination  of  the  case  the  trial  court  found : 

"That  said  defendant  George  F.  Thompson  was  not 
a  party  to  and  did  not  execute,  sign,  or  receive  the  said 
contract  and  agreement  at  the  time  of  the  execution 
thereof;  that  subsequent  to  the  execution  and  delivery 
of  said  contract  the  said  defendant  Mrs.  C.  Butterfield 
made,  executed  and  delivered  to  said  defendant  George 
P.  Thompson  her  certain  deed  of  conveyance  conveying 
to  said  George  F.  Thompson  all  her  right,  title,  and 
interest  in  and  to  the  said  lands  and  premises." 

It  is  the  contention  of  appellant  that,  inasmuch  as 
the  contract  between  appellant  and  respondents  Butter- 
field and  Miller  provides  that  "this  agreement  shall  bind 
the  successors,  heirs,  and  assigns  of  the  parties  hereto," 
respondent  Thompson,  being  the  assignee  of  one  of  the 
vendees  under  the  contract,  is  by  reason  of  the  above- 
quoted  provision  responsible  for  the  obligations  created 
by  the  contract. 

In  the  trial  court,  as  well  as  in  this  court,  the  appel- 
lant took  the  position  that  the  respondent  Thompson's 
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liability  grew  out  of  his  being  the  assignee  of  one  of  the 
vendees,  under  the  contract.  The  complaint  charges  a 
conveyance  from  the  vendee  Butterfleld  to  the  respon- 
dent Thompson,  transferring  an  undivided  one-half  of 
the  property  rights  and  obligations  of  the  vendee.  Let 
us  assume,  without  determining,  that  this  allegation 
was  sufficient  to  charge  Thompson  with  being  the 
assignee  of  the  vendee  Butterfleld.  The  law,  we  think, 
is  well  settled  that  the  promise  of  a  vendee  of  land  to  / 
pay  purchase  money  cannot  be  enforced  against  his  ■ 
assignee,  either  in  an  action  for  specific  performance 
or  in  an  action  for  damages,  unless  there  is  an  agree- 
ment to  that  effect  on  the  part  of  the  assignee.  The  fact 
that  a  contract  or  agreement  contains  a  provision,  as 
in  the  case  at  bar,  "binding  the  successors,  heirs,  and 
assigns  of  the  parties  hereto,"  is  not  of  itself,  as  a  gen- 
eral rule,  sufficient  to  impose  personal  liability  upon  the 
assignee,  unless  by  specific  agreement  to  that  effect  or 
by  an  agreed  substitution  of  the  assignee  for  the  vendee. 
(Hugel  V.  Habel,  132  App.  Div.  327, 117  N.  Y.  Supp.  78.) 

In  the  case  of  Lisenby  v.  Newton,  120  Cal.  571,  62 
Pac.  813,  65  Am.  St.  Rep.  203,  the  matter  under  con- 
sideration was  similar  to  that  at  bar,  and  the  court 
held  to  the  effect  that  an  assignee  of  a  contract  for  the 
purchase  of  land  is  not  personally  liable  for  the  unpaid 
purchase  price,  and  this,  too,  even  though  the  contract 
of  sale  and  purchase  specifies  that  its  provisions  shall 
apply  to  and  bind  the  heirs,  executors,  administrators, 
and  assigns  of  the  respective  parties.  The  doctrine 
enunciated  in  that  case  was  made  in  the  light  of  the  rule 
that  a  covenant  of  this  kind  made  by  a  vendee  is  per- 
sonal, and  hence  an  assignee  cannot  be  charged  with  its 
performance. 

In  the  case  of  Corbus  et  al.  v.  Teed,  69  III.  205,  the 
court  held  that  the  vendor  of  land  under  a  contract 
assigned  by  the  vendee  must  make  tender  of  convey- 
ance to  the  original  purchaser.  There  being  a  lack  of 
privity  between  the  vendor  and  the  assignee  in  the 
making  or  in  the  assignment  of  such  a  contract,  it  was 
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held  that  the  former  could  not  compel  the  latter  to 
perform,  even  though  the  assignee  had,  after  the  taking 
of  the  assignment,  carried  out  the  provisions  of  the 
contract  by  making  a  payment  thereon. 

The  holding  of  the  Supreme  Court  of  Michigan  in 
the  recent  case  of  Midland  Savings  Bank  v.  Prouty  Co., 
158  Mich.  656,  123  N.  W.  549,  133  Am.  St.  Rep.  401,  is 
to  the  same  effect. 

The  Supreme  Court  of  Georgia,  in  the  case  of  Couch 
V.  Crane,  142  Ga.  22,  82  S.  E.  459,  we  think  very  prop- 
erly held  that  an  assignee  of  a  vendee  cannot  be  held 
liable  to  the  vendor  unless  by  agreed  assumption  of  the 
vendee's  obligations. 

In  the  case  of  Bimroae  v.  Matthews  et  al.,  78  Wash.  32, 
138  Pac.  319,  the  Supreme  Court  of  Washington  held 
that,  in  the  absence  of  express  agreement,  the  covenants 
of  a  purchaser  of  land  to  take  title  or  pay  the  purchase 
money  cannot  be  enforced  against  his  assignee  in  the 
absence  of  an  express  agreement  binding  him  so  to  do, 
and  the  court  there  had  under  consideration  a  case  in 
which  the  contract  of  sale  provided  that  the  covenants 
therein  contained  should  bind  the  assigns  of  the  parties. 

It  is  correctly  stated  by  a  recent  and  very  reliable 
compilation  that : 

An  assignment  "cannot  shift  the  assignor's  liability 
to  the  assignee,  because  it  is  a  well-established  rule  that 
a  party  to  a  contract  cannot  relieve  himself  of  his 
obligations  by  assigning  the  contract.  Neither  does  it 
have  the  effect  of  creating  a  new  liability  on  the  part 
of  the  assignee,  to  the  other  party  to  the  contract 
assigned,  because  the  assignment  does  not  bring  them 
together,  and  consequently  there  cannot  be  a  meeting 
of  the  minds  essential  to  the  formation  of  a  contract." 
(R.  C.  L.  vol.  2,  p.  626.) 

There  is  an  absence  of  the  essential  element  of  privity 
between  the  appellant  company,  as  vendor  under  the 
contract,  and  the  respondent  Thompson,  even  assuming 
that  the  latter  was  the  assignee  of  the  vendee. 
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The  j  udgment  of  the  lower  court  as  to  the  respondent 
Thompson  is  affirmed.  As  to  the  respondents  Butter- 
field  and  Miller,  the  judgment  of  the  lower  court  is 
reversed,  pursuant  to  the  order  of  this  court  in  case 
No.  2186. 

It  is  so  ordered. 


I  So.  2215] 

In  the  Matter  of  the  Application  op  W.  W.  BOOTH 

FOR  a  Writ  op  Habeas  Corpus. 

[i54rflo.  ai3] 

1.  Criminal   Law — Thial — Vebdict, 

A  Judgment  UHist  r<illoiv  niul  be  8up[«irteii  by  the  verdict, 
and.  If  tbe  verdict  Is  not  ttiu'b  as  Ih  determlaatlve  of  tlie 
iRsues  mnde  by  plea  of  not  KuUty,  it  la  a  void  verdict,  und 
tbe  c-ourt  tins  no  Jurlsdictlun  tu  enter  judgment  thereon. 

2.  Libel  and  Slasuer — <)fs-es»es— Deorees. 

Bev.  Ijiws,  G428,  declaring  tbat  every  person  convicted  of 
libel  shall  be  flned  In  a  sum  not  exceeding  $5,000  or  Imprimmed 
In  the  coinity  Jail  not  e.\ceedtnij  one  year,  or  In  the  state 
prison  not  exceeding  Qve  yearn,  divides  tbe  crime  of  llt>el  Into 
two  oITeiiBes,  one  a.  felony,  and  the  other  a  misdemeanor. 

3.  Libel  and  Slander — Offenhek — Province  of  Jurv. 

Under  Itev.  Tjiwh.  642S.  declaring  that  every  person  con- 
victed of  libel  shall  be  flued  in  a  sum  not  exceeding  $5,000,  or 
Imprisoned  in  the  county  Jail  not  exceeding  one  year,  or  In 
tbe  state  prison  not  exceeding  Bve  years,  and  that  the  Jury 
Hliali  have  the  right  to  determine  tbe  law  and  the  fact. 
t<«ether  with  section  Tinc  also  declaring  tbat  tbe  Jury  shall 
have  tbe  right  to  determine  tbe  law  aud  the  fact,  tbe  deter- 
mination whether  a  libel  is  a  felony  or  «  misdemeanor  is  for 
the  Jury. 

■4.  Cbiuikal  luiw — Trial — Verdict. 

A  verdict  will  not  be  held  void  for  uncertainty  if  Its  mean- 
ing can  b^  determined  by  reference  to  the  record. 

5,  Habeas  Corpus— Ehboneovs  Verdict — Discharge. 

Though  a  verdict  may  t>e  so  erroneous  as  to  warrant  reversal 
without  helnx  entirely  rold.  It  will  not  authorise  d1acban;e  on 
habean  corpus  of  one  sentenced  thereunder. 

0.  Libel  a.nd  Slander — Offenseb — Verdict. 

Rev.  Laws,  G428.  declares  that  tbe  punishment  for  llt>el 
shall  be  line  and  imprisonment  in  the  county  Jail,  or  imprison- 
ment In  tbe  penitentiary,  and  tbat  the  Jury  shall  l>e  the  Jnd^e 
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of  the  law  and  the  fact.  Sectfon  7196  makes  similar  provlslDD. 
Sections  T21S  and  T218  declare  tbat  a  verdict  on  a  plea  ol! 
nut  guilty  shall  be  eltber  guilty  or  not  guilty,  and  that,  if  a 
Clime  Is  distinguished  Into  degrees,  the  Jury  must  And  the 
degree,  while  sections  T221  and  7222  provide  for  the  reconsid- 
eration of  an  Informal  verdict,  and  that  no  Judgment  of  con- 
viction shall  be  given  unless  tbe  Jury  find  expressly  against 
the  defendant.  In  a  prosecution  for  libel  the  verdict  was: 
"We,  the  Jury,  •  •  »  find  the  defendant  •  •  •  guilty 
of  a  gross  misdemeanor."  Held  that,  as  the  Jury  were  entitled 
to  find  the  grade  of  the  offeDse.  and  as  the  whole  record  might 
l>e  looked  to,  the  verdict  was  not  so  indeflnlte  that  a  Jndg- 
uient  entered  thei'eon  was  void ;  such  verdict  Indicating  the. 
degree  of  the  otTense  of  which  accused  was  convicted. 

Original  application  by  W.  W.  Booth  for  a  writ  of 
haheaa  corpus.    Writ  denied. 

Plati  &  SaTiford  and  MUton  M.  Detch,  for  Petitioner: 
The  district  court  and  the  judg'e  thereof  had  no  juris- 
diction to  pronounce  any  sentence  upon  the  verdict  of 
the  jury.  Petitioner  was  put  upon  trial  for  an  alleged 
violation  of  section  6428,  Revised  Laws,  defining  libel  as  a 
separate  and  distinct  offense,  and  providing  a  punishment 
therefor;  but  the  verdict  of  the  jury  found  the  petitioner 
guilty  of  a  gross  misdemeanor,  which  was  not  in  response 
to  the  issues  joined  by  the  information  and  petitioner's 
plea,  but  was  a  verdict  of  guilty  upon  an  entirely  separate 
and  distinct  off  ense,  for  which  he  was  not  informed  against. 
(People  V.  Cumminga,  49  Pac.  576;  People  v.  Lee,  237  III. 
272;  Miles  v.  State,  3  Tex.  App.  53;  Howetl  v.  State,  10 
Tex.  App.  303;  Senterjit  v.  State,  41  Tex.  App.  187;  Pmple 
v.AAGou',  53Cal.672.) 

The  verdict  is  uncertain,  in  that  it  cannot  be  ascertained 
therefrom  whether  the  jury  intended  to  find  the  defen- 
dant jruilty  as  charged  in  the  information,  or  whether  it 
was  intended  to  find  him  guilty  of  some  other  offense, 
and  is  therefore  null  and  void  and  of  no  legal  effect. 

J.  A.  Sanders,  District  Attorney,  and  Geo.  B.  Thatcher, 
Attorney-General,  for  Respondent: 

The  verdict  of  the  jury  was  sufficient  to  give  the  court 
jurisdiction  to  pronounce  the  sentence.  Courts  disregard 
mere  defects  or  irregularities  such  as  alleged  by  the 
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petitioner  in  the  present  case.  (State  v.  Collyer,  17  Nev. 
275;  People  v.  McFadden,  65  Cal.  445;  State  v.  Gray.  19 
Nev.  212;  Pe(yple  v.  Brady,  65  Pac.  823:  Mountain  v.  State, 
40  Aia.  346;  Conrand  v.  State,  65  Ark.  563;  Steinberger  v. 
State,  35  Tex.  Crim.  493;  Davis  v.  State,  65  Tex.  Crim. 
429;  StaU  v.  Schweitner,  111  Pac  130;  State  v.  Pierce,  123 
N.  C.745.) 

An  erroneous  sentence  or  an  erroneous  judgment  is  not 
ground  for  release  upon  habeas  corpus.  This  court  will 
not  upon  habeas  corpus  review  errors  of  law  or  mere 
irregularities  which  may  have  taken  place  upon  the  trial 
of  a  case.  The  writ  of  habeas  corpus  cannot  be  used  to 
serve  the  purpose  of  an  appeal  or  writ  of  error.  {Ex 
Parte  Winstmi,  9  Nev.  71;  Ex  Parte  EdgingUm,  10  Nev. 
215;  Ex  Parte  Crawford,  24  Nev.  91;  Ex  Parte  Tani,  2S 
Nev.  385;  Ex  Parte  Gafford,  25  Nev.  101;  Ex  Parte  Twohig 
and  Fiixgerald,  13  Nev.  302.) 

By  the  Court,  NOECEOSS,  C.  J. ; 

This  is  an  original  proceeding  inhabeas  corpus  presenting 
but  one  question,  to  wit,  the  jurisdiction  of  the  court  below 
to  render  the  particular  judgment  upon  which  petitioner 
was  sentenced  to  be  confined  in  the  county  jail  of  Nye 
County. 

Petitioner  was  proceeded  i^ainst  for  the  cnme  of  libel 
under  the  provisions  of  section  163  of  the  crimes  and 
punishments  act  (Rev.  Laws,  6428),  as  amended  by  Stats. 
1915,  p.  423.  So  much  of  the  section  as  involves  the 
question  presented  in  this  proceeding  reads: 

"A  libel  is  a  malicious  defamation.  •  •  •  Every 
person,  ♦  •  •  convicted  of  the  offense,  shall  be  fined 
in  a  sum  not  exceeding  five  thousand  dollars,  or  imprison- 
ment in  the  county  jail  not  exceeding  one  year,  or  in  the 
state  prison  not  exceeding  five  years.  In  all  prosecu- 
tions for  libel  *  •  •  the  jury  shall  have  the  right  to 
determine  the  law  and  the  fact." 

The  trial  resulted  in  a  verdict  of  the  jury  in  the 
following  form: 

"We,  the  jury  in  the  above-entitled  cause,  find  the 
defendant,  W.  W.  Booth,  guilty  of  a  gross  misdemeanor." 
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Judgment  was  entered  upon  the  verdict,  reciting  among 
other  matters,  that  the  verdict  of  the  jury  found  the 
defendant  "guilty  of  a  gross  misdemeanor,  to  wit.  libel 
as  charged  in  said  information." 

No  attack  is  made  upon  the  form  of  the  judgment.  It 
is  the  contention  of  counsel  for  petitioner  that  the  judg- 
ment ia  not  responsive  to  the  verdict;  that  the  verdict 
upon  its  face  shows  that  defendant  was  not  convicted 
of  an  offense  embraced  in  the  charge  alleg^ed  in  the 
information,  and  hence  the  court  was  without  jurisdiction 
to  enter  judgment  thereon. 

It  is  the  contention  of  counsel  for  respondent  in  this 
case  that  the  section  of  our  statute  defining  and  punish- 
ing libel,  by  the  provisions  relating  to  punishments  which 
may  be  imposed,  subdivides  libel  into  two  grades  or 
degrees,  one  of  which  is  made  a  felony,  and  the  other  of 
which  is  made  a  gross  misdemeanor;  that  it  was  within 
the  province  of  the  jury  to  determine  the  grade  or  degree 
of  offense;  and  that  the  language  of  the  verdict,  when 
read  in  connection  with  the  information  and  in  the  light 
of  statutory  provisions,  was  entirely  proper. 

1-6.  It  is  a  well-settled  proposition  of  law  that  in  a 
criminal  case  tried  by  jury  the  judgment  must  follow 
and  be  supported  by  the  verdict;  in  other  words,  that  if 
the  verdict  of  the  jury  is  not  such  as  is  determinative  of 
the  issues  made  by  ^e  plea  of  not  guilty,  it  is  a  void 
verdict,  and  the  court  has  no  jurisdiction  to  enter  judg- 
ment thereon.  If  a  verdict  of  a  jury  finds  a  defendant 
guilty  of  an  offense  other  than  that  charged  in  the  indict- 
ment, it  is  clearly  void,  and  a  judgment  based  thereon  is 
likewise  void.  The  cases  of  Ex  Parte  Dela,  25  Nev.  346, 
60  Pac.  217,  83  Am.  St.  Rep.  603,  Ex  Parte  Harris,  8  Okl. 
Cr.  397,  128  Pac.  156,  and  Mai  v.  PeopU.  224  111.  414,  79 
N.  E.  633,  cited  by  counsel  for  petitioner,  are  based  on 
this  principle  of  law. 

By  section  366  of  the  criminal  practice  act  (Rev.  Laws, 
7216)  it  is  provided  that: 

"A  verdict  upon  a  plea  of  not  guilty  shall  be  either 
'guilty' or  'not  guilty, '  which  imports  a  conviction  or 
acquittal  of  the  offense  charged  in  the  indictment." 
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By  section  368  (Rev.  Laws,  7218)  it  is  provided: 

"Whenever  a  crime  is  distinguished  into  degrees,  the 
jury,  if  they  convict  the  defendant,  must  find  the  degree 
of  the  crime  of  which  he  is  guilty." 

See,  also.  Rev.  Laws,  7244. 

By  section  371  (Rev.  Laws,  7221)  it  is,  among  other 
things,  provided: 

"If  the  jury  render  an  informal  verdict,  the  court  may 
direct  them  to  reconsider  it,  and  it  shall  not  be  recorded 
until  it  is  rendered  in  some  form  from  which  it  can  be 
clearly  understood  what  the  intent  of  the  jury  is." 

By  section  372  (Rev.  Laws,  7222)  it  is,  among  other 
things,  provided: 

"But  no  judgment  of  conviction  can  be  given  unless  the 
jury  find  expressly  against  the  defendant  upon  the  issue." 

It  will  be  seen  from  the  statute  above  quoted  that  a 
verdict  finding  a  defendant  "guilty,"  without  more,  is 
sufficient,  unless  the  crime  charged  is  distinguished  into 
degrees  when  the  degree  of  guilt  must  be  found  also. 
When  such  a  verdict  is  returned,  the  jury  may  be  said  to 
have  found  expressly  against  the  defendant  upon  the 
issue.  It  is  not  necessary  under  the  statute  that  a  verdict 
to  be  sufficient  should  specify  the  crime  charged,  no  more 
than  it  is  necessary  for  a  defendant  to  specify  the  crime 
chained  when  entering  a  plea  of  "guilty"  or  "not  guilty." 
(Rev.  Laws,  7106,  7107,  7216. )  A  verdict  of  "guilty, "  says 
the  statute  (Rev.  Laws,  7216),  "imports  a  conviction  or 
acquittal  of  the  offense  charged  in  the  indictment" 

In  determining  the  effect  of  the  words  "of  a  gross 
misdemeanor"  following  the  word  "guilty"  in  the  verdict 
it  will  be  necessary  to  determine  the  nature  of  the  crime 
of  libel.  It  is  one  of  the  few  crimes  to  be  found  in  our 
statutes  which  may  be  punished  either  as  a  felony  or  as  a 
gross  misdemeanor. 

In  the  case  of  State  v.  McCormick,  14  Nev.  347,  this 
court  dismissed  an  appeal  from  a  judgment  imposing  a 
jaU  sentence  upon  the  ground  that  this  court  had  no 
jurisdiction  upon  an  appeal  in  a  criminal  case  unless  the 
same  amounted  to  a  felony.  The  statute  under  which 
the  defendant  was  convicted  in  the  McCormick  case 
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provided  that  upon  conviction  the  defendant  should  "be 
punished  by  fine  not  exceeding  one  thousand  dollars,  or 
by  imprisonment  not  exceeding  two  years,  or  by  both 
such  fine  and  imprisonment,  as  the  court  shall  adjudge, 
and,  if  such  imprisonment  shall  be  for  a  period  exceed- 
ing six  months,  the  same  shall  be  in  the  state's  prison." 
(Stats.  1879,  p.  121.)  Referring  to  the  provisions  of  this 
statute,  this  court,  speaking  through  Hawley,  J.,  siud: 

"The  charge  in  the  indictment  is  of  a  felony;  but 
under  the  provisions  of  the  statute  the  offense  may  be 
punished  either  as  a  felony  or  a  misdemeanor.  The 
attorney-general  contends  that  the  punishment  inflicted 
by  the  court  determines  the  grade  of  the  offense.  People 
V.  ComeU,  16  Cal.  187,  and  People  v.  Apgar,  35  Cal.  389. 
are  cited  in  support  of  this  position.  The  principles 
decided  and  the  conclusion  reached  in  these  cases 
authorize  the  dismissal  of  the  appeal  herein.  *    *    * 

"If  punished  as  a  felony,  that  is  the  'offense  charged,' 
from  which  an  appeal  may  be  taken.  If  punished  as 
a  misdemeanor,  that  is  the  'offense  charged,'  and  an 
appeal  will  not  lie." 

The  doctrine  of  the  McCormick  case  was  again  affirmed 
by  this  court  in  State  v.  Quinn,  16  Nev.  89.  In  the  case 
of  People  V.  ComeU,  16  Cal.  187,  cited  by  this  court  in  the 
McCormick  case,  the  Supreme  Court  of  California  uses 
this  expression: 

"In  other  words,  this  sort  of  assault  is  a  felony  or 
misdemeanor,  according  to  the  facts,  and  we  must  take 
the  judgment  of  the  court  affixing  the  punishment  as 
determining  the  class  to  which  the  particular  offense 
charged  belongs." 

The  Apgar  case,  in  35  Cal.  389,  cited  supra,  affirms  the 
decision  of  the  court  in  People  v.  Cornell,  aupra. 

In  the  case  of  Gandy  v.  State,  10  Neb.  243,  4  N.  W.  1019, 
the  Supreme  Court  of  Nebraska  also  adopted  the  rule  in 
the  Cornell  case.  The  court  in  the  Gandy  case,  among 
other  things,  said: 

"  Besides,  if  it  were  intended  by  section  5441  to  enable 
the  court,  in  affixing  the  punishment  for  a  given  offense, 
in  its  discretion  to  consider  it  either  as  a  felony  or  as  a 
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mere  misdemeanor,  then  we  think  the  rule  adopted  by 
the  supreme  court  •  •  •  inthecaseof  People  v.  Cornell, 
16  Cal.  187,  should  be  applied,  viz:  That  the  punish* 
ment  actually  inflicted  must  determine  the  grade  of  that 
offense.  This  rule  certainly  has  the  merit  of  being  both 
just  and  humane." 

In  the  Gandy  case  the  Nebraska  court  was  considering 
the  question  whether  a  defendant  convicted  of  an  offense 
punishable  both  as  a  felony  and  as  a  misdemeanor,  the 
judgment  entered  being  as  for  a  misdemeanor,  could  be 
said  to  have  lost  his  civil  rights  which  follows  upon  con- 
viction for  a  felony.  The  court  held  in  the  Gandy  case 
that  such  civil  rights  were  not  forfeited. 

It  is  contended  by  counsel  for  the  petitioner  that  the 
McCormick  and  Quinn  cases  have  no  bearing  upon  the 
question  of  the  jurisdiction  of  the  court  to  pass  sentence 
upon  the  verdict  rendered  in  the  case  at  bar.  It  is  true 
that  those  cases  were  determining  the  ultimate  question 
of  the  jurisdiction  of  this  court  under  the  constitutional 
provisions  limiting  the  right  of  appeal  to  this  court  to 
cases  of  felony.  But,  in  order  to  hold  this  court  to  be 
without  such  jurisdiction,  it  was  necessary  to  hold  as 
a  preliminary  proposition  that  the  respective  statutes 
"charged"  two  grades  of  offenses.  The  language  of  the 
California  court  in  the  Cornell  case  was  also  quoted  with 
approval  to  the  effect  that  the  respective  crime  charged 
was  "according  to  the  facta."  We  think  there  is  no  other 
construction  to  be  placed  upon  these  decisions  than  a 
holding  that  in  a  crime  providing  for  punishments  of  the 
character  prescribed  in  our  libel  statute  an  indictment  or 
information  charges  two  grades  of  the  same  offense,  one 
a  felony,  and  one  a  gross  misdemeanor. 

Relative  to  the  contention  of  counsel  for  the  state  that 
libel  is  distinguished  into  degrees,  little  authority  can  be 
found.     Cyc.  says: 

"  In  criminal  law  the  term  [de^ee]  denotes  a  particular 
grade  of  crime  more  or  less  culpable  than  another  grade 
of  the  same  offense. "  (13  Cyc  766,  citing  Rapalje  &  L.  L. 
Diet) 

The  courts  seem  never  to  have  had  occasion  to  consider 
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whether  a  statute  like  the  one  in  question  should  be 
regarded  as  distingriished  into  degrees,  and  hence  a  duty 
imposed  upon  the  jury  to  determine  the  particular  degree. 
So  far  as  the  definition  given  is  concerned,  it  is  as  appli- 
cable to  a  statute  of  the  character  in  question  as  it  would 
be  if  that  statute  divided  the  crime  into  first  and  second 
degrees,  and  punished  the  former  as  a  felony,  and  the 
latter  as  a  gross  misdemeanor.  The  precise  determina- 
tion of  the  question  here,  however,  we  think  unneces- 
sary, in  view  of  the  law  peculiar  to  prosecutions  for 
criminal  libel.  Whether  a  certain  libel  is  a  felony  or  a 
misdemeanor  is  either  a  question  of  law  or  a  question  of 
fact,  and  it  is  the  province  of  the  jury  to  determine  both 
these  questions.  (Rev.  Laws,  6428,  7196.)  It  is  there- 
fore proper,  if  not  essential,  that  the  jury  in  libel  cases 
determine  not  only  the  guilt  but  the  degree  or  grade  of 
guilt. 

If  the  verdict  in  this  case  had  been  "guilty  of  libel  of 
the  grade  or  degree  of  a  gross  misdemeanor,"we  can 
hardly  see  where  there  could  be  room  to  question  its 
sufficiency.  It  is  contended,  however,  that,  because  many 
offenses  come  within  the  class  of  gross  misdemeanor,  it 
cannot  be  ascertained  from  the  verdict  in  question  what 
gross  misdemeanor  was  intended.  If  in  determining  the 
sufficiency  of  a  verdict  courts  must  look  exclusively  to 
the  verdict,  there  would  be  much  force  in  the  contention 
of  counsel  for  petitioner.  A  verdict  of  "guilty,"  which 
our  statute  says  is  sufficient  in  cases  other  than  those 
divisible  into  degrees,  by  itself  would  be  unintelligible, 
but  reference  may  be  had  to  the  indictment  or  informa- 
tion in  making  up  the  judgment. 

It  is  well  settled,  at  least  by  the  weight  of  modem 
authority,  that  a  verdict  will  not  be  held  void  for  uncer- 
tainty if  its  meaning  can  be  determined  by  reference  to 
the  record,  particularly  the  indictment  or  information. 
{People  V.  Tiemeu,  250  III.  515,  95  N.  E.  447;  Mai  v.  People, 
224  111.  418,  79  N.  E.  633;  Dmiovan  v.  People,  215  111.  523, 
74  N.  E.  772;  State  v.  Gregory,  153  N.  C.  646,  69  S.  E.  674; 
Statev.Braden,1S  Kan.  576, 96Pae.  840;  Ex  Parte  McLean, 
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84  Kan.  852, 115  Pac.  647,  35  L.  R  A.  n.  s.  653;  Arnold  v. 
State.  51  Ga.  144;  Doolittle  v.  State,  93  Ind.  272;  Burgess  v. 
State,  33  Tex.  Cr.  R  9.  24  S.  W.  286;  Hmvell  v.  State,  10 
Tex.  App.  298;  Hoback  v.  Com.,  28  Grat  922;  WashingUm 
V.  State,  55  Fla.  194,  46  South.  417;  Albritton  v.  State,  54 
Fla.  6,  44  South.  746;  Bunch  v.  StaU.  58  Fla.  9,  50  South. 
534, 138  Am.  St.  Rep.  91;  State  v.  DeWitt,  186  Mo.  61,  84 
S.W.  956;  State  v.  Grossmian,  214  Mo.  233, 113  S.W.  1074; 
StaU  V.  J^erson,  120  La.  116,  44  South.  1004;  Hines  v. 
State,  48  Tex.  Cr.  R.  24,  85  S.  W.  1057;  People  v.  Holmes, 
118  Cal.  444,  50  Pac.  675;  12  Cyc  690.) 

In  People  v.  Tiemey,  supra,  the  Supreme  Court  of  the 
State  of  Illinois  said: 

"A  verdict  is  not  to  be  construed  with  the  same  strict- 
ness as  an  indictment,  but  it  is  to  be  liberally  construed, 
and  all  reasonable  intendments  will  be  indulged  in  its 
support,  and  it  will  not  be  held  insufficient,  unless,  from 
necessity,  there  is  doubt  as  to  its  meaning.  (Peopte  v. 
Lee,  237  111.  272,  86  N.  E.  573.)  The  rule  is  that,  in 
determining  the  sufficiency  of  a  verdict,  and  a  judg- 
ment of  conviction  based  thereon,  the  entire  record  will 
be  searched,  and  all  parts  of  the  record  interpreted 
together,  and  a  deficiency  at  one  place  may  be  cured  by 
what  appears  at  another.  {People  v.  Murphy,  188  111.  144, 
58  N.  E.  984.)  Under  the  habitual  criminals  act  it  was 
only  necessary  to  set  out  in  the  indictment  the  former 
conviction  of  the  plaintiff  in  error  in  apt  words,  which  it 
is  conceded  was  done  in  this  case,  and,  as  the  evidence 
heard  upon  the  trial  is  not  incorporated  into  the  record, 
this  court  clearly  is  bound  to  presume,  in  consideration 
of  the  verdict  of  the  jury  finding  the  plaintiff  in  error 
guilty,  and  the  judgment  of  conviction  based  thereon, 
that  the  trial  court  confined  the  evidence  to  the  issues 
involved  upon  the  trial,  and  that  the  finding  of  the  jury 
that  the  plaintiff  in  error  had  been  'convicted  of  robbery 
and  had  served  a  term  in  the  penitentiary  of  this  state 
for  such  offense, '  referred  to  the  previous  robbery  charged 
in  the  first  paragraph  of  the  second  count  of  the  indict- 
ment, and  not  to  some  other  robbery  which  was  entirely 
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foreign  to  the  issues  involved  in  the  trial  of  the  case  then 
on  hearing  before  the  court  and  jury." 

In  Ex  Parte  McLean,  supra,  the  Kansas  Supreme  Court 
said: 

"A  verdict  of  guilty,  which  can  apply  to  but  one  of 
the  offenses  or  degrees  charged  in  the  information  suffi- 
ciently complies  with  the  statute  requiring  a  specifica- 
tion of  the  degree,  although  its  language  may  also  fit 
other  offenses  or  degrees  that  are  not  included  in  -  the 
charge.  •    •    • 

"There  are  manifest  reasons  why  a  judgment  should 
be  required  to  be  complete  in  itself  that  do  not  apply  in 
the  case  of  a  verdict— why  the  same  fullness  of  expres- 
sion is  not  required  in  the  verdict,  upon  which  the 
court  itself  is  to  act,  as  in  the  judgment,  under  which 
the  penalty  of  the  law  is  to  be  inflicted.  Here  the  court 
interpreted  the  verdict  in  the  light  of  the  information, 
and  found  that  the  defendant  had  been  convicted  of  that 
kind  of  grand  larceny  the  extreme  penalty  for  which  is 
confinement  for  five  years.  This  finding  was  recited  in 
the  judgment,  which  ordered  a  punishment  in  accordance 
therewith." 

In  Arnold  v.  State,  supra,  the  Supreme  Court  of  the 
State  of  Georgia  said: 

"Verdicts  are  to  have  a  reasonable  intendment  and 
to  receive  a  reasonable  construction,  and  are  not  to  be 
set  aside  unless  from  necessity.  (Code,  3561;  Wood  v. 
McGuire,  17  Ga.  361,  63  Am.  Dec.  246;  Gardner  v.  Kersey. 
39  Ga.  664,  99  Am.  Dec.  484. )  And  this  is  the  general 
spirit  of  the  code,  as  well  as  the  expression  of  the  more 
universal  tendency  of  jurisprudence  towards  freedom 
from  that  slavish  adherence  to  technical  nicety  which  is 
the  reproach  of  the  common  law." 

In  Burgess  v.  State,  supra,  the  Texas  Court  of  Criminal 
Appeals,  referring  to  the  verdict  under  consideration  in 
that  case,  said: 

"The  verdict  of  the  jury,  when  considered  in  connec- 
tion with  the  charge  in  the  indictment,  and  instructions 
given  by  the  court  to  the  jury,  is  not  vague,  but  is  very 
certain." 
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Upon  the  subject  of  verdicts  generally  the  following 
excerpt  from  Bishop's  New  Criminal  Law,  vol.  1,  sec. 
1006.  is  instructive: 

"The  language  of  the  verdict,  being  that  of  'lay 
people, '  need  not  follow  the  strict  rules  of  pleading,  or  be 
otherwise  technical.  Whatever  conveys  the  idea  to  the 
common  understanding  will  suffice.  And  all  fair  intend- 
ments will  be  made  to  support  it." 

This  is  substantially  our  statutory  requirement,  quoted 
^ipra,  that  the  verdict  be  "rendered  in  some  form  from 
which  it  can  be  clearly  understood  what  the  intent  of  the 
jury  is." 

This  case,  in  some  of  its  features,  presents  a  somewhat 
novel  situation  and  it  has  been  necessary  to  determine  it 
upon  an  application  of  established  legal  principles  with- 
out the  aid  of  precedents  precisely  in  point.  We  have  very 
carefully  considered  the  numerous  citations  of  respective 
counsel,  a  few  of  which  only  it  will  be  profitable  to  refer 
to  specially.  In  considering  these  cases,  it  is  important 
to  bear  in  mind  that,  with  but  two  exceptions,  they  were 
all  upon  appeal  or  writ  of  error,  where  the  province  of 
the  court  is  quite  different  than  upon  habeas  corpus, 
where  the  question  is  confined  to  one  of  jurisdiction.  A 
verdict  may  be  so  erroneous  as  to  warrant  a  reversal,  but 
not  so  erroneous  as  to  be  entirely  void.  In  most  instances 
the  cases  do  not  expressly  decide  whether  the  particular 
verdict  was  held  void  or  merely  erroneous. 

The  cases  cited  may  be  regarded  as  falling  within 
certain  general  classifications.  Those  holding  that  a 
verdict  for  an  offense  different  from  that  charged  in  the 
indictment  is  void  have  already  been  alluded  to  (see  cita- 
tions supra).  This  case  is  clearly  not  within  that  class; 
for  the  words  "gross  misdemeanor"  do  not  describe  a 
parUcular  or  generic  offense,  but  define  simply  a  general 
class  or  grade  of  offense,  determined  by  the  limit  fixed 
by  law  upon  the  punishment  which  may  be  imposed. 
(Rev.  Laws,  6266.) 

Another  class  of  cases  cited  deals  with  verdicts  finding  a 
defendant  guilty  of  cert^n  specified  acts,  omitting  certain 
other  acts  charged  which  are  essential  to  a  complete 
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offense.  The  following  cases  cited  are  within  this  class: 
WMer  V.  State,  10  Mo.  5;  Donovan  v.  People,  216  III.  520, 
74  N.  E.  772;  People  v.  Lee,  237  111.  272,  86  N.  E.  573. 
Cases  within  this  class  are  clearly  not  in  point  in  the  case 
at  bar.  Besides,  such  verdicts  are  not  aided  by  a  reference 
to  the  record. 

Cases  cited  which  may  be  classified  as  holding  verdicts 
too  vague,  indefinite,  uncertain,  or  inconsistent  to  support 
the  judgment  are  the  following:  Sharffv.  Comm.,  2  Bin. 
(Pa.)  514;  Miles  v.  State,  3  Tex.  App.  58;  HoweU  v.  State, 
10  Tex.  App.  298;  Smterfit  v.  Stale.  41  Tex.  188;  Cmi.  v. 
Smith,  2  Va.  Cas.  327;  State  v.  Weeks.  23  Or.  3,  34  Pac. 
1095;  People  v.  Ah  Gow,  53  Cal.  627;  People  v.  TiMey.  135 
Cal.  61,  67  Pac.  42;  WeUs  v.  State.  116  Ga.  87,  42  S.  E.  390. 
If  the  verdict  in  the  case  at  bar  is  invalid,  it  is  because  it 
is  within  this  classification.  Many  of  the  cases  cited  and 
included  in  this  classification  were  decided  at  a  time  when 
courts  held  technicalities  in  higher  reverence  than  com- 
ports with  modern  jurisprudence. 

The  Sharff  case,  supra  (decided  in  1810),  holding  that 
the  court  could  not  say  from  a  verdict  that  the  defendant 
is  "guilty  of  writing  a  bill  of  scandal"  that  it  found  him 
guilty  of  the  offense  for  which  he  was  indicted,  because 
"a  bill  is  very  different  from  the  bill,"  is  cited  in  support 
of  the  contention  that  the  verdict  in  this  case,  "guilty  of 
a  gross  misdemeanor,"  is  indefinite,  as  not  showing  what 
one  of  numerous  gross  misdemeanors  in  our  statutes  was 
intended.    In  the  Sharff  case  the  court  was  of  the  opinion: 

"It  would  be  extending  liberality  to  an  unwarrantable 
length  to  confound  the  articles  'a' and  'the.'  " 

If  the  indictment  had  charged  two  separate  bills  of 
scandal,  there  might  now  be  considered  force  in  this  deci- 
sion, but  it  only  charged  one.  Under  the  modem  rule  of 
interpreting  verdicts  by  a  reference  to  the  charge  in  the 
indictment  or  information,  this  citation  is  only  of  histori- 
cal value.  A  more  modem  authority.  People  v.  McFadden, 
65  Cal.  446,  4  Pac.  421,  determined  a  verdict,"guilty  of  an 
assault  to  murder, "  sufficient.    See,  also,  1  Corpus  Juris,  1. 

In  the  case  of  HoweU  v.  State,  10  Tex.  App.  298,  a  ver- 
dict finding  the  defendant  "guilty  of  a  misdemeanor"  was 
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held  insuffident  upon  authority  of  the  case  of  Senterfit  v. 
State,  41  Tex.  188.     In  the  latter  case  the  verdict  read: 

"We,  the  jury,  find  the  defendant  guilty  of  a  misde- 
meanor in  driving  from  the  county  of  Lampasas  one  cow 
brute,  and  assess  his  fine  at  $18." 

The  court  said: 

"We  think  the  verdict  was  clearly  insufficient.  It  does 
not  sufficiently  appear  that  the  misdemeanor  of  which 
the  jury  find  the  defendant  guilty  is  that  charged  in  the 
indictment,  or  that  the  cow  which  they  find  him  guilty 
of  driving  from  Lampasas  County  was  one  of  his  own 
cattle  or  one  of  those  charged  in  the  indictment." 

It  is  difficult  from  the  entire  opinion  to  determine  to 
what  extent  this  opinion  is  in  point,  but,  assuming  it  to 
be  in  point,  it  is  the  only  case  cited,  other  than  the 
Sharff  case,  supra,  which  might  be  regarded  as  support- 
ing the  contention  of  counsel  for  petitioner.  Some  of 
the  early  Texas  cases  (this  case  was  decided  in  1874)  may 
be  classed  as  quite  technical.  As  late  as  1883,  in  Wool- 
dridge  v.  State,  13  Tex.  App.  443,  44  Am.  Rep.  708,  the 
court  held  a  verdict  reading  "  guilty  of  murder  in  the  first 
degree"  insufficient  and  remanded  the  case  for  a  new 
trial.  There  is  ample  modem  authority  for  holding  that 
an  apparent  misspelling  of  a  word  does  not  vitiate  a 
verdict. 

In  Miles  v.  State,  3  Tex.  App.  58  (decided  in  1877),  the 
indictment  charged  the  theft  of  hides  of  the  value  of 
$24.  The  verdict  was  "guilty  of  felony."  It  would 
appear  from  the  opinion  in  this  case  that  to  constitute 
theft  a  felony  the  jury  must  find  the  value  of  the  prop- 
erty stolen  to  be  of  a  value  of  more  than  $20.  The  opinion 
does  not  specifically  criticize  the  use  of  the  word  "  felony" 
in  the  judgment     The  opinion  concludes: 

"  For  the  reason  that  the  verdict  does  not  specifically 
find  the  accused  guilty  of  the  theft  of  property  of  the 
value  of  $20  or  over,  the  judgment  must  be  reversed, 
and  the  cause  remanded  for  a  new  trial." 

In  WeUs  V.  State,  supra,  the  court  was  considering  a 
verdict  reading  "guilty  of  misdemeanor,"  returned  upon 
an  indictment  charging  "  hog-stealing. "  The  statute  made 
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the  offense  a  felony,  but  it  was  provided  that  in  such  cases, 
if  the  jury  made  a  recommendation  that  the  offense  be 
punished  as  a  misdemeanor,  the  presiding  judge,  if  he 
approved  the  recommendation,  could  impose  sentence  as 
for  a  misdemeanor.  The  court  held  that,  under  this 
statute,  the  jury  could  not  reduce  the  offense  to  a  mis- 
demeanor even  by  a  recommendation  that  punishment  be 
imposed  as  such.  "It  is  clear,"  says  the  court,  "that  the 
jury  •  •  •  could  not  legally  find  the  accused  guilty 
of  a  misdemeanor."  The  statute  in  question  in  the  Wells 
case  is  essentially  different  from  that  involved  in  the 
case  at  bar.  Under  the  Georgia  statute  the  jury  was 
held  to  have  no  power  other  than  to  find  a  verdict  of 
guilty  with  or  withouta  recommendation,  and  that  the  pre- 
siding judge  had  no  option  to  punish  as  for  a  misdemeanor 
in  the  absence  of  such  recommendation  and  its  approval. 

The  Wells  case,  supra,  is  referred  to  in  Smith  v.  State, 
117  Ga.  16,  43  S.  E.  440,  where  a  verdict  "guilty  of  misde- 
meanor" was  also  returned.  The  following  excerpt  from 
the  opinion  in  the  Smith  case  is  instructive: 

"In  that  case  [referring  to  the  Wells  case]  the  charge 
against  the  accused  was  a  felony,  and  the  only  lawful 
verdicts  which  could  have  been  found  were  gruilty,  or  not 
guilty,  or  guilty  with  a  recommendation  that  the  accused 
be  punished  as  for  a  misdemeanor.  For  this  reason  that 
case  in  not  absolutely  binding  as  authority  in  the  present 
case.  The  presentment  in  the  present  case,  as  will  appear 
from  the  statement  of  facts,  was  of  such  a  character  that 
there  could  have  been  any  one  of  five  verdicts  rendered 
thereon,  a  general  verdict  of  guilty,  which  would  have 
resulted  in  the  accused  being  punished  as  for  a  felony,  a 
special  verdict  of  guilty,  with  a  recommendation  that  the 
accused  be  punished  as  for  a  misdemeanor,  a  verdict  of 
guilty  of  larceny  from  the  house,  a  verdict  of  guilty  of 
simple  larceny,  and  a  general  verdict  of  not  guilty.  Ver- 
dicts are  to  have  a  reasonable  intendment,  should  receive 
a  reasonable  construction,  and  are  not  to  be  avoided 
except  from  necessity.  (Civil  Code,  sec  5352.)  Can  this 
rule  be  so  applied  in  the  present  case  as  to  show  with 
reasonable  certainty  what  was  intended  by  the  jury  as 
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their  finding?  It  is  clear,  of  course,  that  the  jury 
intended  to  convict  the  accused  of  something;  but  of 
what?  Did  they  intend  to  convict  him  of  the  felony  and 
recommend  that  he  be  punished  as  for  a  misdemeanor? 
Or  did  they  intend  to  convict  him  of  larceny  from  the 
house,  or  of  simple  larceny?  Let  it  be  conceded  that  the 
jury  intended  to  acquit  the  accused  of  the  felony,  and 
convict  him  of  one  of  the  misdemeanora  charged  in  the 
presentment  Even  if  we  reach  this  point,  it  is  impos- 
sible to  tell  from  the  verdict  which  misdemeanor  it  was 
to  apply  to.  It  will  not  do  to  say  that  this  is  immaterial, 
even  if  the  punishment,  both  as  to  penalty  and  costs,  in 
each  case  would  be  the  same.  The  judge  has  a  discretion 
in  regard  to  the  punishment  to  be  inflicted,  and  the 
accused  is  entitled  to  have  the  verdict  specify  the  par- 
ticular offense  of  which  he  has  been  guilty,  in  order  that 
the  judge  may  take  this  into  consideration  in  imposing 
sentence.  A  lighter  punishment  might  have  been  inflicted 
had  the  conviction  been  for  simple  larceny  than  for  lar- 
ceny from  the  house.  Under  such  a  verdict  it  is  a  mere 
matter  of  speculation  as  to  what  was  intended;  and  the 
only  proper  direction  to  give  the  case  is  to  arrest  the 
judgment." 

There  is  some  inference  at  least  in  the  decision  in  the 
Smith  case  that,  had  the  charge  embraced  but  one  misde- 
meanor instead  of  two  misdemeanors,  the  verdict  would 
not  have  been  held  insufficient. 

In  none  of  the  cases  cited  has  it  been  held  that  the 
verdicts  were  void  or  defective  merely  because  of  the 
wording  "guilty  of  felony,"  "guilty  of  misdemeanor,"  or 
"guilty  of  a  misdemeanor,"  as  the  case  may  be,  merely 
because  of  the  use  of  the  words  "  felony  "  or  "  misdemeanor, " 
except  possibly  the  Texas  court  in  the  Senterfit  case,  awpra, 
intended  to  hold  that  the  use  of  the  indefinite  article  "a" 
in  connection  with  the  word  "misdemeanor"  rendered  the 
verdict  too  indefinite,  the  same  as  was  held  by  the  early 
Pennsylvania  court  in  the  Sharff  case  heretofore  con- 
sidered. If  so,  that  case  is  not  in  accord  with  the  modem 
Texas  doctrine  of  construing  verdicts,  mentioned  in  the 
Burgess  case,  supra. 
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Two  cases  cited  by  counsel  for  respondent,  may  be 
referred  to  aa  illustrative  of  verdicts  containing  language 
apparently  qualifying  the  verdict,  but  rejected  by  the 
court  upon  a  reference  to  the  instructions  given  in  the 
respective  cases,  as  meaningless  or  surplusage.  In  Terri- 
tory v.  Muniz,  17N.  M.  131, 124  Pac.  340,  a  verdict  reading, 
"guilty  of  manslaughter,  3  degree,"  was  held  a  good  ver- 
dict for  manslaughter,  the  expression  "3  degree"  being 
rejected  as  meaningless,  there  being  no  degrees  in  man- 
slaughter. In  Peoplev.  Holtnes,  118  Cal.  444,  50  Pac.  675. 
cited  supra,  a  verdict  in  part  reading,  "find  a  verdict  of 
'  involuntary  manslaughter, "  not  a  felony, '  as  charged  and 
laid  down  bythecourtunderthe  head  of  involuntary  man- 
slaughter," was  held  a  good  verdict  for  manslaughter, 
the  inconsistent  words  "not  a  felony"  being  rejected  "aa 
surplusage." 

It  is  suggested  by  counsel  for  respondent  that  these 
cases  are  authority  for  holding  the  words  "of  a  gross 
misdemeanor"  surplusage  in  this  case,  in  the  event  it  is 
determined  this  use  was  improper.  In  the  view  we  take 
of  the  verdict,  it  is  unnecessary  to  consider  this  suggestion. 

Considering  the  verdict  in  connection  with  the  infor- 
mation and  the  law  governing  the  crime  of  criminal  libel, 
we  are  not  warranted,  we  think,  in  holding  it  void. 
When  reference  is  had  to  the  information,  it  is  "in  form 
from  which  it  can  be  clearly  understood  what  the  intent 
of  the  jury  is."  (Rev.  Laws,  7221,  quoted  supra.)  It 
was  the  province  of  the  jury  to  determine  the  grade  of 
the  offense  "according  to  the  facts"  (People  v.  Cornell, 
aupra),  and  this  is  what  the  jury  clearly  intended  to  do 
by  the  use  of  the  words  "of  a  gross  misdemeanor."  If 
we  are  permitted  to  refer  to  the  record  filed  on  the  part 
of  the  state,  it  would  appear  therefrom  that  this  verdict 
was  precisely  in  accordance  with  the  instructions  given. 
But,  even  if  that  record  is  not  properly  before  us,  and  we 
are  not  prepared  to  say  that  it  is  not,  the  rule  that  all 
intendments  and  presumptions  must  be  indulged  in  in 
favor  of  a  judgment  upon  collateral  attack  is  applicable 
here. 
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As  expressed  in  authorities  cited  supra  (People  v. 
Tiemey;  Bishop's  New  Criminal  Law),  verdicts  are  not 
construed  with  the  same  strictness  as  an  indictment  or 
information.  This  court,  in  State  v.  Lovelace,  29  Nev.  43, 
83  Pac.  330,  in  considering  the  rule  governing  the  inter- 
pretation of  indictments,  after  quoting  the  statutory 
provisions  governing  indictments,  said: 

"The  foregoing  enactments  show  that  it  was  the 
intention  of  the  legislature  of  Nevada  that  in  construing 
indictments  the  courts  should  not  indulge  in  a  too  exact 
and  ovemice  view  of  language,  but  that  certainty  to  a 
common  intent  was  all  that  should  be  required.  *  •  • 
The  sections  of  the  statute  above  quoted  show  the  legis- 
lative intent  was  that  the  courts  of  the  state  should  give 
interpretations  liberal  to  sustain  rather  than  rigid  to 
overthrow  indictments,  when  ♦  ♦  •  substantial  rights 
of  defendants  are  not  thereby  prejudiced." 

In  State  v.  Hughes.  31  Nev.  270, 102  Pac.  562,  this  court, 
in  considering  an  indictment,  questioned  for  the  first 
time  upon  an  appeal,  said: 

"  It  will  not  be  held  insufficient  to  support  the  judgment, 
unless  it  is  so  defective  that  by  no  construction,  within 
the  reasonable  limits  of  the  language  used,  can  it  be 
said  to  charge  the  offense  for  which  the  defendant  was 
convicted. " 

Also  in  StaU  v.  Raymond,  34  Nev.  203,  117  Pac.  17,  this 
court  said : 

"It  has  been  the  tendency  of  courts  in  recent  years  to 
be  less  technical  than  formerly  in  construing  indict- 
ments, especially  so  where  no  demurrer  was  interposed  to 
the  indictment  and  an  opportunity  afforded  to  cure  the 
defect  prior  to  trial." 

See,  also,  State  v.  Kruger,  34  Nev.  3(%  122  Pac.  483; 
Rev.  Laws,  7302,  7469. 

We  have  considered  the  important  questions  of  law 
presented,  and  reviewed  some  of  the  authorities  cited,  as 
well  as  others,  at  considerable  length,  because  some  of 
the  questions  are  of  original  impression  and  establish  a 
precedent  in  this  court. 
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While  it  has  been  held  by  former  decisions  of  this 
court  that  an  appeal  will  not  lie  except  in  cases  of 
felony,  it  may  be  worthy  of  note  here  that  a  similar  pro- 
vision in  the  first  constitution  of  California  was  changed 
by  the  constitution  of  1879,  so  as  to  permit  appeals  in  all 
cases  prosecuted  by  indictment  or  information. 

As  the  verdict  is  not  void,  the  judgment  was  not  in 
excess  of  jurisdiction.  Therefore  it  is  ordered  that 
petitioner  surrender  himself  into  the  custody  of  the 
sheriff  of  Nye  County  in  pursuance  of  the  judgment 
from  the  confinement  upon  which  he  was  released  upon 
bail  pending  the  hearing  on  this  proceeding,  and  that 
upon  his  so  surrendering  himself  his  bail  be  exonerated. 


(X0.21M) 

In  the  Matter  of  the  Estate  of  OTTO  HARTUNG, 

Deceased. 

l]55ra<'..'!53] 

1.  Wills — Cokstbuction — Intektio.n  of  Testatob. 

Tbe  cartllnnl  rule  In  the  Interpretation  at  wlUs  Is  to  ascer- 
tain the  intention  of  the  testator. 

2.  Wills — Construction  of  Devihe — Income  of  Estate. 

Under  a  will  devisInK  the  residue  of  an  estate  to  the 
Indepeudeut  Order  of  Odd  Fellows,  the  Income  therefroni 
to  be  paid  over  by  the  eie<!utors  and  trustees  annually,  If 
within  Ove  years  from  testator's  death  the  order  eatabllshed 
n  lioiiie  for  urpbiins  In  a  certain  place,  tu  be  known  by  a  cer- 
tain Dame,  with  devises  of  the  estate  over  In  tbe  contingency 
that  the  order  should  not  accept  such  condition,  !t  was  the 
testator's  intention  that  the  order.  If  It  established  such  a 
home  within  such  time,  sbonid  receive  only  the  Income  of 
the  estate. 

3.  Wills — Cohstbuctiok— Trust— Income. 

Under  such  will,  in  which  the  devise  was  unlimited  as  to 
time,  the  rnle  that  a  gift  of  the  Income  of  a  fund  without 
limit  as  to  time  will  pass  the  fund  Itself  did  not  apply,  as  it 
was  tbe  testator's  Intention,  la  case  the  order  did  not  build 
the  home,  to  create  an  active  trust,  the  trustees  to  manage 
the  corpus  of  the  trust  fund  and  pay  over  the  proceeds  thereof 
annually  to  tlie  order  as  long  ns  It  maintained  tbe  home. 


^dbyCoO^lc 


In  Re  Hartung's  Estate 


Argument  tor  Appellaot 


:.  Wills  —  Constbuction  — "ItiMiDUB" — "Residuaby     Legatee"  — 
■■Residuary  Bequest." 

Under  Bueh  will,  the  order  was  not  a  "residuary  legatee," 
.  ns  tbe  term  "reelduary  bequest"  means  tbat  the  residue  of  an 
estate  Is  be^iuentbed  to  a  person  absolutely,  and  as  tbere  can 
be  but  one  "residue"  of  nn  estnte.  meaning  wbat  Is  left  after 
the  payment  of  the  debts  aod  general  l<?gacles  and  tbe  satis- 
faction of  other  speclflc  gifts. 
I.  Wills — Kesiduaby  Bequest^ Income. 

A   residuary  be<|uest  coutlngeut   In   terms  );enerally  carries 
the  Intermediate  income,  which  Is  not  disposed  of,  but  accumu- 
lates. 
1.  Appeal  and  Ebbob — I'REauMPTioN — Recobd. 

Where  the  execiitors  of  an  estate  liad  made  two  i-eports 
before  their  final  report,  each  of  which  was  proved  and  settled 
by  the  court,   and  there  was  no  evidence   In  the  record   tliat 


COSTS  AND  ATTORNEYS'  FEES 

1.  Costs — Pbocedube  fob  Rftaxino  is  Scpicub  Coubt. 

Under  rule  G,  paragraph  3,  Rules  of  Supreme  Court,  objec- 
tions to  cost  bill  must  be  filed  with  the  clerk  of  the  court  and 
beard  and  settled  by  such  clerk.  From  the  ruling  of  the  clerk 
an  appeal  may  be  taken  to  the  court.  The  court  will  not  con- 
sider objections  to  a  cost  bill  except  upon  appeal  from  the 
decision  of  the  clerb. 

2.  Attobseyb'  Fees. 

No  question  of  attorneys'  fees  being  presented  by  the  record. 
the  matter  of  an  allowance  for  such  fees  to  counsel  for  appel- 
lant !s  entirely  within  the  province  of  the  trial  court. 

Appeal  from  Second  Judicial  District  Court,  Waahoe 
County;  John  S.  Orr  and  R.  C.  Stoddard,  Judges. 

In  the  Matter  of  the  Estate  of  Otto  Hartung,  Deceased. 
From  a  decree  of  distribution  of  the  estate  and  from  an 
order  overruling  a  motion  to  modify  such  decree,  the 
Grand  Lodge  of  the  Independent  Order  of  Odd  Fellows 
of  the  State  of  Nevada  appeals.  Order  and  decree 
affirmed. 

Thomas  E.  Kepner  and  C.  E.  Mack,  for  Appellant: 

The  bequest  of  the  income  of  this  estate,  unlimited  as 

to  time,  was,  in  the  intention  of  the  testator,  as  well  as  in 

its  legal  effect,  an  absolute  and  unqualified  bequest  of  the 

entire  corpus  or  residue  to  appellant.     {Smith  v.  Gates,  2 


^dbyGoo^lc 


In  Re  Hartung's  Estate 


Argument  for  Aitpellant 


Root.  532, 1  Am.  Dec.  89;  Garrett  v.  Rex,  6  Watts,  14, 31  Am. 
Dec.  447;  Manning  v.  Craig,  3  Green  Ch.  436,  41  Am.  Dec 
739;  Crafi  v.  Snook'a  Executors.  2  Beas.  Ch.  121;  40  Cyc. 
1550;  Bvniry  v.  Bvslfy.  137  Iowa,  57. 114  N.  W.  559;  WeUford 
V.  Snyder,  137  U.  S.  521;  Schouler  on  Wills  and  Adminis- 
tration, 507;  2  Redfield  on  Wills,  329;  Snyder  v.  Baker,  5 
Mackey,  443;  Chase  v.  Chase,  132  Mass.  473;  AngeU  v. 
Springfield  Home,  157  Mass.  241;  Husseyv.  Sargent,  116 
Ky.  52.  75  S.  W.  211;  Baldwin  v.  Tueker,  61  N.  J.  Eq.  412, 
64  N.  J.  Eq.  333,  48  Atl.  544;  Zimmer  v.  Sennett,  134  III. 
505;  Hyde  v.  Rainey,  233  Pa.  St.  540;  Thiympson's  Estate, 
234  Pa.  St.  82;  Rogers's  Estate,  245  Pa.  206.) 

Appellant  is  entitled  to  use  the  intermediate  income 
accruing  between  the  death  of  the  testator  and  the  date 
when  the  home  was  established  and  the  income  accruing 
annually  thereafter  for  the  purpose  of  maintaining  the 
home.  "A  general  residuary  bequest,  contingent  in  terms, 
carries  the  intermediate  income,  which  is  not  undisposed 
of,  but  accumulates."  (40  Cyc.  1569;  StaU  v.  Stiney,  78 
Conn.  397,  62  Atl.  621;  HartMd  v.  Haines,  67  Md.  240. 
9  Atl.  540;  Saibert  v.  MiUer,  55  N.  Y.  Supp.  593;  Drayton 
V.  Rose,  7  Rich.  Eq.  329,  64  Am.  Dec.  731;  Leissenring's 
Estate.  85  Atl.  80;  Jarman  on  Wills,  6th  ed.  1046;  Hawkins 
on  Wills,  57.) 

The  conditions  imposed  by  the  testator  were  accepted 
by  the  grand  lodge.  A  binding  and  enforcible  obliga- 
tion was  then  created.  (Maxey  v.  City  qf  Oshkosh,  128 
N.  W.  899.)  The  equitable  title  to  the  residuary  corpus 
and  income  of  the  estate  vested  in  appellant  at  the  death 
of  the  testator,  and  on  accepting  the  bequest  on  the 
terms  stated  appellant  became  entitled  to  the  legal  title 
thereto.  (JoTies  v.  Habersham,  107  U.  S.  174;  Appeal  qf 
BeardsUy.  77  Conn.  705,  56  Atl.  664;  Crerar  v.  Williams, 
146  III.  549.  34  N.  E.  471;  In  Re  Roche,  104  N.  Y.  Supp. 
601;  Maxey  v.  City  of  Oshkosh.  128  N.  W.  899.) 

The  account  filed  by  the  executors  on  October  14, 1914, 
and  approved  November  9,  1914.  was  a  final  account 
within  the  meaning  of  section  6072,  Revised  Laws,  and 
the  trial  court  should  have  so  held  and  decreed  distribu- 
tion of  the  estate  on  the  petition  of  the  appellant    (Rev. 
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Laws,  6060,  6061,  6072;  Estate  of  Sheid,  129  Cal.  172;  CUirk 
V.  Sandroch,  77  Atl.  377;  Thomas  v.  Lamine's  Estate.  70 
N.  W.  442;  Vaughn  v.  Nines,  87  N.  C.  455;  Roach's  Estate, 
92  Pac  121;  Church's  Probate  Laws,  1200.) 

Cheney,  Dovmer,  Price  &  Hawkins,  for  Respondents: 

Even  if  appellant  has  complied  with  the  conditions  of 
paragraph  10  of  the  will,  in  no  event  is  it  entitled  to 
receive  more  than  the  income  of  the  estate,  to  be  paid  to 
it  annually  by  the  executors  and  trustees  named  in  the 
will.  The  intention  of  the  testator,  as  declared  by  the 
will  itself,  must  prevail.  If  a  general  purpose  and  inten- 
tion conflicts  with  a  particular,  the  former  prevails. 
(Page  on  Wills,  sees.  461-463.) 

Where  the  will  iraposea  an  active  duty  upon  a  trustee, 
and  devises  the  income  only,  the  trustee  is  entitled  to 
the  possession  of  the  property  from  which  the  income  is 
derived.  {Mackay  v.  Mackay.  40  Pac.  568;  Appeal  of  Holt, 
19  Atl.  588;  Winn  v.  Bartlett,  45  N.  E.  752;  Appeal  of 
Eiehetberger,  19  Atl.  1006;  Phelps  v.  Phelps,  10  N.  E.  445.) 

The  bequest  to  appellant  is  upon  a  condition  precedent. 
Courts  have  no  artificial  rules  of  construction  which 
require  them  to  declare  a  gift  absolute  and  vested,  if  it 
appears  from  the  language  of  the  will  that  the  testator 
intended  it  should  be  contingent.  (Phayer  v.  Kennedy, 
48  N.  E.  828;  Bennett  v.  Bennett,  75  N.  E.  339;  RtMnaon 
V.  Martin,  93  N.  E.  489;  Page  on  Wills,  772;  18  Am.  & 
Eng.  Ency.  Law,  2d  ed.  732;  FitUay  v.  King,  3  Pet.  374; 
Markham  v.  Hvfford,  82  N.  W.  222;  In  Re  PatUson's  Will. 
107  N.  W.  484;  1  Kent  Com.  202;  4  Words  and  Phrases, 
1157;  In  Re  McClellan's  Estate.  70  Atl.  737;  2  Jarmin  on 
Wilis,  1111,1220.) 

By  the  Court,  Coleman,  J. : 

This  is  an  appeal  by  the  Grand  Lodge  of  the  Inde- 
pendent Order  of  Odd  Fellows  of  liie  State  of  Nevada 
from  the  decree  of  distribution  made  in  the  above- 
entitled  estate,  and  from  an  order  overruling  a  motion 
to  modi^  said  decree. 

The  controversy  grows  out  of  the  construction  of  the 
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will  of  Otto  Hartung,  deceased.  Those  portions  of  the 
will  which  are  essential  to  an  intelligible  imderatanding 
of  the  questions  involved  read  as  follows : 

"Eighth — In  place  of  the  provisions  contained  in 
paragraph  6,  I  give  and  bequeath  to  my  sister  Amalia 
Genkell  of  14a  Langenstrasae,  Ilveragehoven,  Germany, 
the  sum  of  one  hundred  ($100.00)  dollars,  and  in  addi- 
tion thereto  the  sum  of  twenty-live  ($25.00)  dollars 
monthly  dating  from  my  death  during  the  remainder  of 
her  natural  life,  and  I  direct  that  the  said  monthly  pay- 
ment of  twenty-five  ($25.00)  dollars  be  transmitted  to 
her  by  my  executors,  and  after  their  discharge  by  the 
trustees  hereinafter  named,  and  without  deduction  for 
cost  of  exchange  and  transmittal.    •     *     •  " 

"Tenth — I  give,  devise,  and  bequeath  all  the  residue 
of  my  estate,  both  real  and  personal,  as  follows : 

"(A)  To  the  Independent  Order  of  Odd  Fellows  of 
the  State  of  Nevada  the  income  from  my  estate  to  be 
paid  over  to  them  by  my  executors  and  trustees  annu- 
ally, if  within  five  years  from  the  date  of  my  death  the 
said  Independent  Order  of  Odd  Fellows  of  the  State  of 
Nevada,  does  establish  a  home  worthy  of  its  name,  for 
orphans  and  foundlings  near  Reno,  Nevada,  and  to  be 
known  by  the  name  of  the  'Royal  D.  Hartung  Home  for 
Orphans  and  Foundlings'  but  if  the  Independent  Order  of 
Odd  Fellows  of  Nevada  does  not  accept  the  provision  of 
this  bequest,  within  the  time  herein  mentioned,  then — 

"(B)  I  give  and  bequeath  all  my  estate  to  the  board 
of  school  trustees  of  Reno,  Nevada,  provided  that  they 
will  build  and  establish  within  the  Reno  school  district 
an  industrial  achool,  the  land  and  building  to  cost  not 
less  than  twenty-five  thousand  ($25,000.00)  dollars.  The 
cost  of  this  land  and  the  building  shall  be  paid  by  the 
taxpayers  of  the  Reno  achool  diatrict.  The  said  school 
shall  be  known  as  the  'Royal  D.  Hartung  Industrial 
School,'  and  my  estate  shall  be  excepting  where  already 
invested  in  aafe,  and  good  income-bearing  bonds,  reduced 
to  cash  and  loaned  out  upon  firat-claas  real  estate  secu- 
rity, the  income  thereof  to  be  considered  as  an  annual 
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endowment  fund  and  the  income  thereof  only  to  be 
expended  annually  by  the  Board  of  Trustees  for  the  pur- 
pose of  paying  the  teachers,  or  supplying  facilities  for 
instruction  in  the  Royal  D.  Hartung  Industrial  School. 
If,  after  a  reasonable  time  has  elapsed  not  exceeding 
seven  years  after  the  date  of  my  death,  the  city  of  Reno 
fails  to  accept  the  provisions  of  this  bequest,  then — 

"(C)  I  give  and  bequeath  all  my  estate,  both  real  and 
personal  not  otherwise  herein  devised,  to  the  board  of 
regents  of  the  State  University  of  Nevada,  that  my 
estate  be  reduced  by  them  to  cash,  or  good  income- 
bearing  securities,  and  loaned  out  upon  first-class  real 
estate  security  and  the  income  thereof  alone  to  be 
expended  annually,  or  at  such  other  period  as  such 
trustees  may  deem  best  in  assisting  poor,  worthy  stu- 
dents, of  high  moral  character,  in  obtaining  an  indus- 
trial school  or  industrial  college  education  in  the  city 
of  Reno,  and  I  expressly  direct  that  the  principal  of 
said  gift  to  said  board  of  regents  be  kept  intact  and 
that  the  fund  be  kept  a  perpetual  fund  to  be  known  as 
the  'Royal  D.  Hartung  Industrial  Education  Fund'; 
and  I  further  authorize  a  majority  of  the  members  of 
said  board  of  regents  to  act  with  respect  to  the  disposal 
of  said  income,  or  in  any  matter  respecting  said  fund 
or  the  income  thereof,  said  regents  to  be  and  act  as 
trustees  of  said  fund  without  pay. 

"Eleventh — I  nominate,  constitute,  and  appoint  C.  T. 
Bender,  now  cashier  of  Washoe  County  Bank  of  Reno, 
Nevada,  J.  E.  Stubbs,  president  of  the  State  University 
of  Nevada,  and  Edward  Barber,  grocer  of  Reno,  Nevada, 
the  executors  of  this  my  last  will  and  testament ;  a 
majority  of  whom  may  act  in  the  execution  of  the  pro- 
visions of  this  will;  and  I  do  hereby  authorize  and 
direct  that  in  the  event  of  the  death  of  any  of  the  said 
executors  the  surviving  executor  or  executors  may  act 
in  the  execution  of  this  wilt  as  fully  and  legally  as  could 
the  three  hereby  appointed.  And  that  the  said  executors 
shall  act  as  trustees  without  pay  excepting  as  herein- 
before provided,  and  that  the  survivors  shall  have  the 
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power  of  appointing  the  successors  of  any  one  of  such 
executors  or  trustees,  in  case  of  death,  or  refusal  or 
inability  to  act,  subject  to  the  approval  of  the  judge  of 
the  district  court  at  Reno." 

The  lower  court  found : 

That  appellant  had  established  a  home  in  accordance 
with  the  terms  of  paragraph  10  of  the  will  of  the 
deceased,  and  ordered  that  all  expenses  of  closing  the 
estate  be  paid.  "(4)  That  said  estate  is  in  a  condition 
to  be  closed  and  the  property  set  over  and  distributed 
to  the  trustees  under  said  will.  •  •  •  "  That  the 
executor  of  the  estate  "pay  to  the  trustees  of  the  Grand 
Lodge  of  the  Independent  Order  of  Odd  Fellows  the 
income  of  said  estate  since  the  20th  day  of  September, 
1914,  to  wit,  the  sum  of  $1,112.45,  to  be  used  by  said 
trustees  of  said  grand  lodge  for  the  maintenance  and 
support  of  said  Royal  D.  Hartung  Home  for  Orphans 
and  Foundlings,"  the  date  mentioned  being  that  upon 
which  the  home  was  dedicated.  "(5)  That  Edward 
Barber,  as  sole  executor  of  said  estate,  deliver  to  said 
trustees  (named  in  the  will),  •  •  •  and  that  the  rest 
and  residue  of  said  estate,  •  •  •  together  with  any 
income  received  since  filing  said  final  account,  be  and 
the  same  hereby  is  set  over  and  distributed  to  *  •  • 
trustees,  and  their  successors  in  trust,  for  the  uses  and 
purposes  set  forth  in  the  tenth  paragraph  of  said  will, 
subject  to  the  claim  of  Amalia  Henkel  to  a  monthly 
allowance  to  be  paid  therefrom  by  said  trustees  since 
November  2,  1914,  and  as  long  as  said  Amalia  Henkel 
shall  live.   •    •    • 

"It  is  further  ordered  that  at  least  ten  days  prior  to 
the  1st  day  of  August  of  each  year  hereafter,  and  until 
the  further  order  of  this  court,  the  trustees  of  said 
estate  present  to  this  court  their  account  and  report 
showing  the  income  of  said  trust  estate  since  the  1st  day 
of  August  of  the  preceding  year,  together  with  the 
necessary  expenses  of  the  administration  of  said  estate, 
and  that  said  trustees  of  said  estate,  on  or  before  the 
1st  day  of  August  next  following  the  filing  of  said 
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report,  or  at  such  times  as  the  court  may  order,  pay  the 
net  income  of  said  trust  estate  for  the  preceding  year 
as  found  by  said  court,  to  the  trustees  of  tiie  Grand 
Lodge  of  the  Independent  Order  of  Odd  Fellows  of  the 
State  of  Nevada,  for  the  purpose  of  maintaining  said 
Roya]  B.  Hartung  Home  for  Orphans  and  Foundlings." 

While  several  errors  are  assigned,  we  think  we  need 
consider  only  two  of  them,  viz,  first  and  second,  which 
read  as  follows : 

"First — The  court  erred  in  not  deciding  and  decreeing 
distribution  of  all  the  principal,  residue,  or  corpus  of 
said  estate  to  appellant  to  be  held  by  it  intact  and  the 
income  arising  therefrom  from  the  death  of  the  testator, 
January  21,  1910,  and  the  establishment  of  the  Royal 
D.  Hartung  Home  for  Orphans  and  Foundlings,  to  be 
used  by  appellant  for  the  support  and  maintenance  of 
said  home. 

"Second — The  court  erred  in  deciding  that  it  was  the 
intention  of  said  testator  expressed  in  his  said  last  will 
and  testament  to  separate  the  principal,  residue,  or 
corpus  of  said  estate  from  the  income  arising  therefrom 
and  accruing  thereon,  and  in  decreeing  distribution  of 
such  residue,  together  with  income  accruing  between 
the  death  of  the  testator  and  the  20th  September,  1914, 
to  Edward  Barber,  C.  R.  Carter,  and  Theodore  Clark." 

1,  2.  Bearing  in  mind  that  the  cardinal  rule  of  inter- 
pretation of  wills  is  to  ascertain  the  intention  of  the 
testator  (40  Cyc.  1386),  we  will  consider  the  point  urged 
under  the  first  assignment  of  error ;  that  ia,  was  it  the 
intention  of  testator,  in  case  appellant  complied  with 
the  terms  imposed  upon  it,  that  the  residue  of  his  estate 
should  be  turned  over  to  appellant  by  the  executor,  or 
was  it  his  intention,  as  claimed  by  the  executor,  that  the 
residue  of  the  estate  should  be  distributed  to  the  trus- 
tees, on  condition  that  they  pay  over  the  income  to 
appellant? 

It  is  apparent  at  a  glance  that  the  paramount  pur- 
pose of  the  testator  was  the  establishment  and  mainte- 
nance of  a  permanent  monument  to  the  memory  of  his 
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son.  So  consumed  was  he  with  this  idea  and  purpose, 
that  he  proposed  three  conditions  in  his  will  as  an 
assurance  that  his  wishes  in  this  regard  would  be  carried 
out.  The  medium  through  which  he  most  desired  the 
attainment  of  his  aim  was  the  Independent  Order  of 
Odd  Fellows,  for  it  was  to  that  organization  he  offered 
the  first  inducement,  as  appears  from  paragraph  10  of 
his  will.  Should  the  organization  named  fail  to  avail 
itself  of  the  opportunity  offered,  then  the  Reno  school 
district  or  the  State  University,  in  turn,  was  to  take 
the  residue  of  the  estate  of  the  testator.  Whichever  of 
the  organizations  named  should  elect  to  benefit  by  the 
generosity  of  the  testator  must  assume  the  burden  going 
with  it.  Every  advantage  has  its  burden;  for  every 
pleasure  we  must  pay  the  price.  Testator  named  the 
advantage,  and  the  burden  which  was  to  accompany  it 
Before  appellant  could  acquire  the  benefits  which  might 
flow  to  it  from  the  estate  of  the  testator,  it  had  to  assume 
the  burden,  which  it  elected  to  do,  and  did  do  by  estab- 
lishing shortly  before  the  expiration  of  the  five-year 
period  a  home  such  as  contemplated  by  the  will  of  the 
testator. 

To  our  mind,  it  is  made  clear  by  the  will  that  it  was 
the  intention  of  the  testator  that,  in  case  of  appellant's 
electing  to  comply  with  the  terms  of  paragraph  10 
thereof,  it  should  receive  only  the  income  of  the  estate, 
and  not  the  corpiis  thereof.  This  is  clear,  for  the  reason 
that  by  paragraph  10  of  the  will  testator  provides  that 
"the  income  from  my  estate  to  be  paid  over  to  them 
(I.  O.  O.  F.)  by  my  executors  and  trustees  annually," 
while  it  is  provided  that  the  coi-pvs  of  the  estate  should 
go  to  the  Reno  school  district,  or,  in  case  of  its  failure 
to  accept  the  bequest  upon  the  terms  mentioned,  then 
to  the  board  of  regents  of  the  State  University.  Surely 
great  significance  should  be  attached  to  the  use  of  the 
word  "income"  in  one  instance,  while  in  two  others 
words  implying  an  entirely  different  meaning  are  used. 
It  shows  that  a  different  purpose  was  sought  to  be 
expressed. 
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3.  It  is  the  contention  of  appellant  that  the  bequest  to 
it  is  unlimited  as  to  time,  and  that  therefore  it  was  an 
absolute  and  unqualified  gift  of  the  residue  of  the  estate 
to  appellant.  Roper  on  Legacies  (Ed.  1848)  vol.  2,  at 
page  1477,  says  on  this  point : 

"But  notwithstanding  as  a  general  rule  the  gift  of 
interest  and  dividends  standing  by  itself  is  a  gift  of  the 
corpus,  yet  if  from  the  nature  of  the  subject,  or  the 
context  of  the  will,  it  appear  that  the  produce  or  interest 
of  the  fund  was  only  intended  for  the  legatee,  the  gift 
of  the  interest  will  not  pass  the  principal." 

The  learned  author  then  proceeds  to  review  a  number 
of  English  authorities  sustaining  his  statement. 

Cyc.  lays  down  the  rule  as  follows : 

"A  gift  of  the  interest,  income,  or  produce  of  a  fund 
without  limit,  as  to  time,  will  pass  the  fund  itself.  And 
where  a  beneficiary  is  given  an  unrestricted  interest  in 
the  income  of  a  fund  during  his  life,  he  may,  in  the 
absence  of  a  statute,  alienate  it,  either  wholly  or  in 
part,  before  the  time  fixed  for  payment.  If,  however, 
it  is  the  manifest  intent  of  a  testator  to  sever  the 
product  from  its  source,  as  where  only  a  life  estate  in 
the  income  is  given,  a  bequest  of  income  will  not  carry 
an  absolute  estate  in  the  principal."  (40  Cyc.  1550.) 

The  case  of  Watkins's  Admr.  v.Watkins's  Exrs.  (Ky.) 
120  S.  W.  341,  holds: 

"Nor  can  we  hold  that  a  devise  of  the  income  of  the 
bonds  passed  the  bonds  themselves.  That  rule  applies 
only  in  the  absence  of  anything  in  the  will  indicating  a 
contrary  intention.  It  does  not  apply  when  the  testator 
plainly  indicates  that  only  a  part  of  the  corpus  is  to  be 
used  if  necessary  to  make  the  devisee  comfortable. 
(30  Am.  &  Eng.  Ency.  Law,  2d  ed.  p.  758.)" 

In  Bentley  v.  Kauffman,  86  Pa,  101,  it  is  said : 

"That  a  bequest  of  income  or  profits  will  carry  an 
absolute  estate  in  the  principal  or  corpus  of  the  estate 
in  some  cases  is  well  settled ;  but  the  ground  of  the  con- 
clusion in  such  instances  is  that  no  contrary  intent  of  the 
testator  appears  to  sever  the  product  from  its  source,  and 
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the  fruits  therefore  carry  with  them  that  which  bears 
them.  •  •  •  Hence,  when  the  intent  clearly  appears  to 
carry  the  corptia  or  principal  over  to  others,  the  words 
of  the  will  must  be  permitted  to  have  their  proper  force. 
Here  the  bequest  of  the  interest  only  for  life,  connected 
with  the  provision  immediately  following,  is  inconsistent 
with  an  intent  to  confer  the  principal  absolutely  upon 
him." 

In  House  v.  Ewen,  37  N.  J.  Eq.  on  page  373,  it  is  said : 

"The  general  rule  is  that  when  the  interest  or  produce 
of  a  legacy  is  given  to,  or  in  trust  for,  a  legatee,  or  for 
the  separate  use '  of  such  legatee,  without  limitation 
as  to  continuance,  the  principal  will  be  considered  as 
bequeathed.  But,  notwithstanding,  as  a  general  rule 
the  gift  of  interest  and  dividends,  standing  by  itself, 
is  a  gift  of  the  corpus,  yet  if  from  the  nature  of  the 
subject,  or  the  context  of  the  will,  it  appears  that  the 
produce  or  interest  of  the  fund  only  was  intended  for 
the  legatee,  the  gift  of  the  interest  will  not  pass  the 
principal." 

Page  on  Wills,  at  section  599,  lays  down  the  rule  in 
the  following  words : 

"Within  the  limits  of  the  rule  against  perpetuities, 
the  law  recognizes  the  right  of  the  testator  to  dispose 
of  the  income  of  his  property  by  will,  and  gifts  of  this 
sort  are  constantly  upheld.  And  where  testator  mani- 
fests a  clear  intention,  he  may  give  the  income  separate 
and  apart  from  the  principal,  so  that  the  beneficiary 
has  no  interest  whatever  in  the  property  from  which  the 
income  is  derived.  The  intention  to  separate  the  income 
from  the  principal  is  generally  manifested  either  by 
creating  an  express  trust  or  by  limiting  the  interest 
to  a  life  interest  in  the  income  only." 

See,  also,  Mackay  v.  Mackay,  107  Cal.  303,  40  Pac. 
558;  Wynn  v.  Bartlett,  167  Mass.  292,  45  N.  E.  752; 
Appeal  of  Eichelberger,  135  Pa.  160, 19  Atl.  1006, 1014; 
Phelps  v.  Phelps,  143  Mass.  570,  10  N.  E.  452. 
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Thus  it  will  be  seen  that  after  all  is  said  the  real 
question  for  the  court  to  decide  is :  What  was  the  inten- 
tion of  Otto  Hartung:,  as  expressed  in  his  will?  From 
a  consideration  of  the  consuming  purpose  which  ani- 
mated this  man,  and  of  the  portion  of  the  will  which 
leaves  to  appellant  "the  income  from  my  estate  *  *  * 
to  be  paid  •  •  •  annually,"  in  contrast  with  those 
portions  of  the  will  which  provide  that  in  case  appellant 
did  not  build  the  home  as  contemplated  the  residue  of 
the  estate  should  go  direct  to  whichever  of  the  contin- 
gent beneficiaries  should  comply  with  the  terms  of  the 
will,  it  seems  clear  that  it  was  the  intention  of  the 
testator,  in  case  appellant  did  build  the  home,  to  create 
an  active  trust;  the  trustees  to  manage  the  corpus  of 
the  trust  fund  and  pay  over  annually  to  appellant  the 
proceeds  thereof,  so  long  as  it  maintained  the  home. 

4,  5.  Under  the  second  assignment  of  error,  it  is  urged 
that  appellant  is  entitled  to  the  income  of  the  estate  of 
testator  which  accrued  between  the  date  of  his  death 
and  the  date  of  the  establishment  of  the  Royal  D.  Har- 
tung  Home,  upon  the  general  rule  that: 

"A  residuary  bequest,  contingent  in  terms,  carries 
the  iittermediate  income,  which  is  Jiot  disposed  of  but 
accumulates."  (40  Cyc.  1569.) 

Conceding  the  correctness  of  the  rule,  we  do  not  think 
appellant  can  be  said  to  be  a  residuary  legatee.  There  is 
but  one  "residue"  of  an  estate.  It  is  that  which  is  left 
after  the  payment  of  debts,  legacies  (specific  and  gen- 
eral) ,  and  satisfying  other  specific  gifts.  (Frelinghuysen 
V.  Insurance  Co.,  31  R.  I.  150,  77  Atl.  98,  Ann.  Gas. 
1912b,  237 ;  Stevens  v.  Underhill,  67  N.  H.  68,  36  Atl. 
370;  New  Standard  Dictionary;  Webster's  Inter.  Diet.) 

If  we  understand  correctly  the  meaning  of  the  term 
"residuary  bequest,"  it  is  that  the  residue  of  an  estate 
is  bequeathed  to  a  person,  absolutely.  As  we  have  seen, 
such  is  not  the  fact  in  this  instance.  The  residue  of 
testator's  estate  does  not  go  to  applicant  at  all,  but  to 
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trustees,  who  are  to  pay  over  to  appellant  annually  the 
income  from  the  residue  of  the  estate. 

6.  Appellant  complains  of  the  delay  of  the  executors 
in  closing  up  the  estate.  The  executors  made  two 
reports  before  the  final  report  was  made.  Both  of  these 
were  "approved,  allowed,  and  settled"  by  the  court. 
There  is  no  evidence  in  the  record  that  the  estate  could 
have  been  settled  sooner  with  advantage  to  the  estate, 
and  this  court  will  not  presume  such  to  have  been  the 
fact.  (In  Re  Moore's  Estate,  83  Cal.  583,  23  Pac.  794.) 

Perceiving  no  error  in  the  record,  it  is  ordered  that 
the  order  and  decree  appealed  from  be  affirmed. 

By  the  Court,  COLEMAN,  J.  (on  motion  to  retax  costs 
and  for  attorneys'  fees)  : 

Since  the  filing  of  the  opinion  in  this  case,  counsel 
for  appellant  have  applied  to  the  court  for  an  order  to 
retax  the  costs  on  appeal,  and  for  an  order  awarding 
them  attorneys'  fees. 

As  to  the  first  motion,  we  need  simply  say  that  the 
court  is  without  jurisdiction  to  consider  it.  Paragraph  3 
of  rule  VI  of  this  court  provides : 

"If  either  party  desires  to  object  to  the  costs  clftimed 
by  the  opposite  party,  he  shall,  within  ten  days  after 
the  service  upon  him  of  a  copy  of  the  cost  bill,  file  with 
the  clerk  and  serve  his  objections.  Said  objections  shall 
foe  heard  and  settled  and  the  costs  taxed  by  the  clerk. 
An  appeal  may  be  taken  from  the  decision  of  the  clerk, 
either  by  written  notice  of  five  days,  or  orally  and 
instanter,  to  the  justices  of  the  court,  and  the  decision 
of  such  justices  shall  be  final.  If  there  be  no  objections 
to  the  costs  claimed  by  the  party  entitled  thereto,  they 
shall  be  taxed  as  claimed  in  the  cost  bill." 

From  even  a  casual  reading  of  this  rule  it  will  be 
seen  that  this  court  cannot  consider  objections  to  a 
cost  bill  except  on  appeal  from  a  decision  of  the  clerk  of 
the  court.  The  matter  is  not  before  us  on  appeal  from 
such  a  decision. 
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In  the  matter  of  the  motion  for  the  allowance  of 
attorney's  fees,  it  is  asked  that  the  court  enter  an  order 
directing  the  Grand  Lodge  of  the  Independent  Order  of 
Odd  Fellows  to  pay  the  expenses  of  the  proceedings 
heretofore  had,  including  the  attorneys'  fees,  "out  of  the 
funds  coming  to  said  Grand  Lodge"  from  the  Hartung 
estate. 

In  the  first  place,  we  do  not  see  how  we  can  make  an 
order  on  this  appeal  which  in  legal  effect  would  be  a 
judgment  in  favor  of  the  attorneys  and  against  the 
appellant.  No  issue  has  been  made  up  and  tried  in  the 
lower  court  involving  the  question,  and  no  such  question 
was  before  us  on  appeal.  To  grant  the  order  sought 
would  be  equivalent,  in  legal  eifect,  to  rendering  a  judg- 
ment against  appellant  in  a  proceeding  in  which  it  has 
not  had  its  day  in  court. 

If  counsel  for  appellant  are  entitled  to  any  compensa- 
tion for  their  services  out  of  the  estate  of  decedent,  we 
think  it  is  entirely  a  matter  within  the  province  of  the 
court  below. 

It  is  the  order  of  the  court  that  both  motions  be  denied. 
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ArsumeDt  for  Beapondent 
[No.  2216] 

In  the  Matter  op  the  Application  of  EDSON  LA 
VERE  FOR  A  Writ  of  Habeas  Corpus 

(lE>6Pac.446] 

1.  Habe&b  Corpus — Fdqitive  fbou  Justice — Judicial  iNquiBv. 

Where  by  habeat  corput  a  petitioner  seeks  release  from  au 
executive  warrant  issued  upon  tbe  requisition  for  esti'aditlon 
of  tbe  governor  of  a  demanding  state,  on  tbe  ground  tliat  he 
Is  not  a  fugitive  from  Justice  of  the  demanding  state,  the 
court  will  Inquire  Into  tbe  existence  of  tbe  facts  determinative 
of  that  issue. 

2.  ExTBADiTioic — FuemvE  fkou  Justice — CowFLicTiiro  Evidexce— 

JlJBISDlCTIOK. 

The  guilt  or  innocence  of  one  held  under  extradition  as  a 
fugitive  from  the  Justice  of  another  state  ia  a  matter  eKclu- 
slvet;  for  the  courts  of  tbe  demanding  state  where  the  evidence 
Is  conflicting. 

3.  Habeas  Cobpus — ^Fuqitive  fbou  Justice — Iknocbncb — Cobcld- 

SIVE    SHDWINO DiSCHABOE. 

Where  in  habeas  corput  proceedings  brought  by  one  held  for 
extradition  as  a  fugitive  from  tbe  Justice  of  another  state  the 
evidence,  including  that  of  the  complaining  witness,  abows 
conclu^vely  that  the  crime  chained  could  not  have  l)een  com- 
mitted, and  hence  that  petitioner  could  not  have  l>een  a  fugitive 
from  justice,  tbe  petitioner  will  I>e  discharged. 

Original  proceeding.  Application  for  writ  of  habeas 
corpus  by  Edaon  La  Vera,  held  in  custody  for  extradi- 
tion.   Petitioner  discharged. 

Aifres  &  Gardiner,  for  Petitioner: 

If  petitioner  supported  hi3  wife  and  child  until  the  day 
he  left  the  State  of  New  Jersey,  he  cannot  be  guilty  of 
the  offense  upon  which  the  requisition  for  his  extradition 
is  based,  and  is  not  therefore  a  fugitive  from  justice.  (In 
iJeXufena,  36  Nev.  487.) 

Geo.  B.  Thatcher,  Attorney-General,  and  E.  T.  Patrick. 
Deputy  Attorney-General,  for  Respondent: 

Petitioner  should  be  remanded  to  the  custody  of  the 
sheriff  for  extradition  to  the  demanding  state.  The  facta 
in  In  Re  Kuhns  do  not  apply.  In  that  case  there  was  a 
contract  between  the  husband  and  wife  to  live  separate 
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and  apart.     In  the  present  instance  petitioner  left  his 
wife  a^^nst  her  desire  and  without  her  consent. 

By  the  Court,  NoRCROSS,  C.  J. : 

This  is  an  original  proceedinf?  in  habeas  corpus.  The 
return  to  the  writ  showed  that  petitioner  was  held  in 
custody  upon  an  executive  warrant  issued  by  the  governor 
of  this  state  upon  requisition  of  the  governor  of  the 
State  of  New  Jersey.  It  appears  from  the  requisition 
papers  that  petitioner  was  charged  with  the  crime  of 
wife  and  child  desertion,  committed  in  the  county  of 
Essex,  State  of  New  Jersey,  on  the  17th  day  of  July, 
1915. 

Upon  appearance  in  court  upon  the  return  to  the  writ 
it  was  stipulated  by  counsel  for  the  respective  parties 
that  the  hearing  be  continued  for  the  purpose  of  taking 
certain  depositions  in  New  Jersey  bearing  upon  the  ques- 
tion at  issue,  whether  or  no  petitioner  was  a  fugitive 
from  justice.  Hearing  was  thereupon  continued,  and 
the  petitioner  was  released  on  bail  pending  the  final 
determination. 

Depositions  having  been  taken  and  filed,  the  matter 
was  heard  upon  the  depositions  and  the  testimony  of  the 
petitioner.  Prom  the  deposition  of  the  complaining 
witness,  wife  of  petitioner,  and  from  all  of  the  testimony 
in  the  case,  certain  material  facts  appear  without  conflict 
in  the  testimony.  It  appears  from  the  evidence  that 
from  the  date  of  the  separation  of  petitioner  and  his 
wife,  in  December,  1914,  to  a  time  subsequent  to  the 
alleged  desertion,  petitioner  contributed  to  the  support 
of  his  wife  and  child  by  weekly  payments  of  money,  the 
sufficiency  of  which  payments  has  not  been  questioned. 
It  appears  from  the  testimony  of  the  complaining  witness 
that  at  the  time  of  the  alleged  desertion  she  had  in  her 
name  in  a  bank  at  Newark  the  sum  of  $120,  money  given 
to  her  by  petitioner  prior  to  their  separation. 

1-8.  Where  upon  a  proceeding  in  habeas  corpus  a 
petitioner  seeks  release  from  an  executive  warrant  issued 
upon  the  requisition  of  the  governor  of  a  demanding  state. 
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on  the  ground  that  he  is  not  a  fugitive  from  the  justice 
of  that  state,  a  court  will  inquire  into  the  existence  of 
facts  determinative  of  that  issue.  The  determination  of 
the  guilt  or  innocence  of  the  petitioner  from  conflicting 
evidence  is  a  matter  exclusively  within  the  province  of 
the  courts  of  the  demanding  state.  Where,  however,  as 
in  this  case,  all  the  testimony,  including  that  of  the 
complaining  witness,  shows  conclusively  that  the  crime 
charged  could  not  have  been  committed,  and  hence  peti- 
tioner could  not  have  been  a  fugitive  from  justice,  the 
petitioner  ought  to  be  discharged.  {InReKukm,  36  Nev. 
487, 137  Pac.  83,  50  L.  R.  A.  n.  s.  507;  Ex  Parte  Smith,  35 
Nev.  80,  126  Pac.  655,  129  Pac.  308.) 
Petitioner  discharged. 


[No.  2222] 
JAMES  REGAN,  RELATOR,  v.  W.  T.  KING,  JUSTICE  OP 
THE  Peace  in  and  for  Carson  Township,  Ormsby 
County,  State  of  Nevada,  Respondent. 

[15flPac.688] 
1.  Justices  of  the  Peace — Statutoby  Pbovibions — Conbtbuction 
— Answbb. 

Since  tbe  civil  practice  act,  section  294  (Rev.  Laws,  5236), 
providing  for  eatry  of  Judgment  for  tbe  plaintiff  where  defen- 
dant falls  to  answer,  and  that  au  answer  shall  Include  any 
pleading  that  raises  an  Issue  of  law  or  fact,  whether  by  general 
or  special  appearance,  Is  not  made  applicable  to  Justices' 
courts  by  reason  of  civil  practice  act,  sec  873  (Rev.  Laws. 
5Slu).  providing  that  only  the  provisions  of  tbe  act  wblch 
are  in  their  nature,  or  which  have  been  made,  applicable,  are 
applicable  to  Justices'  courts  and  the  proceedings  tberdn, 
because  civil  practice  act.  sec.  812  (Rev.  Laws,  67S1),  sets 
forth  a  separate  and  complete  system  governing  trials  and 
Judgments  in  the  Justice  court,  similar  to  the  syst^n  pre- 
scribed by  Hcctlon  294;  and  when  a  separate  and  Independent 
section  Is  found  in  tbe  practice  act  covering  tbe-  matter  of 
pleading  In  tbe  Justice  court.  It  must  be  construed  tbat  tbe 
i^isiatlve  Intent  was  to  limit  tbe  provisions  of  section  2&4  to 
the  district  court;  the  relator's  special  appearance  challeng- 
ing tbe  Jurisdiction  of  tbe  Justice  court  was  not  affected  by 
tbe  provisions  of  section  294  and  was  not  an  answer. 
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2.  Justices  of  the  Peace — Jubisdiction — Statute. 

Under  civil  practice  act.  section  812,  govemliig  trials  and 
Judf^inents  in  the  justice  court,  and  proTldlng  that  where  the 
defendant  falls  to  answer  wltbin  the  time  specified  in  the 
summons,  the  court  may  render  judgment  In  favor  of  the  plain- 
tiff, where  the  plaintiff  appeared  specially  and  Sled  a  motion 
to  disDiisB  the  complaint,  but  did  not  answer,  the  justice  did 
not  exceed  bis  Jurisdiction  In  entering  a  default  against  a 
defendant  and  denying  him  time  to  answer  after  the  time 
prescribed  by  law  had  expired. 

3.  Lanulobd  and  Tenant — Unlawful  Detainek — Tekble  Dauaoes. 

Rev.  Laws.  5599,  concerning  unlawful  detainer  and  pro- 
viding that  "Judgment  shall  be  rendered  against  the  defendant 
•  •  ■  for  the  rent  and  for  three  times  the  amount  of  damages 
nssesBed."  does  not  clearly  authorize  the  trebling  of  the  amount 
of  rent  found  due,  as  the  statute  mentions  other  elements  of 
damage,  such  as  waste,  and  while  the  legislature  baa  used 
language  to  Indicate  that  in  some  way  treble  damages  are  to 
be  recovered  from  tenants  holding  over,  the  statute  having 
failed  to  show  what  damages  should  be  trebled,  as  penalties 
and  forfeitures  will  not  be  extended  by  Implication  and 
doubtful  construction,  no  such  Judgment  can  be  rendered 
against  a  tenant  holding  over. 

Oeiginal  proceeding  in  certiorari,  on  the  relation  of 
James  Regan,  against  W.  T.  King,  Justice  of  the  Peace 
in  and  for  Carson  Township.    Order  denied. 

William  W.  Griffin,  for  Relator: 

An  answer  is  such  whether  filed  in  the  district  or  the 
justice  court;  and  unless  there  be  something  absolutely 
inconsistent  with  its  application  to  the  practice  and  pro- 
ceedings in  the  latter  court,  it  must  necessarily  apply 
there. 

A  writ  of  certiorari  lies  to  correct  any  legal  mistake. 
(2  R.  C.  L.  327-337.)  The  function  of  the  writ  is  simply 
to  ascertain  the  validity  of  proceedings  before  a  j'ustice  of 
the  peace,  either  on  the  charge  of  their  invalidity  because 
the  essential  forms  of  the  law  have  not  been  observed,  or 
forwant  of  jurisdiction  in  the  court     (5R.  C.  L.  251.) 

Relator  is  entitled  to  have  his  day  in  court,  to  demur  or 
answer,  as  he  may  deem  proper.  (Rev.  Laws,  5236,  5274, 
5815.) 

John  M.  Chartz,  for  Respondent: 

The  writ  of  certiorari  should  not  be  granted,  unless  it 
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be  found  that  the  lower  court  did  not  have  jurisdiction 
of  the  case.  Relator,  having  filed  a  special  appearance, 
withheld  himself  from  the  jurisdiction  of  the  court,  and 
was  bound  to  stand  upon  the  order  denying  his  motion, 
and  could  have  appealed  from  said  order  to  the  district 
court     {Kapp  v.  District  Court,  31  Nev.  444. ) 

A  judgment  by  default  is  not  reviewable  upon  certiorari. 
{Skerer  v.  Superior  Court,  96  Cal.  653;  Hetzd  v.  Commis- 
sioners, 8  Nev.  359. ) 

Relator  was  in  default  in  the  justice  court  (Higley 
V.  Pollock,  21  Nev.  198;  Mantle  v.  Vasey,  78  Pac.  591; 
Murphy  v.  Mirwt  F.  &  M.  Co.,  139  N.  W.  518.) 

Section  5236,  Revised  Laws,  does  not  apply,  the  same 
having  reference  to  pleadings  in  the  district  court.  Sec- 
tion 5815,  Revised  Laws,  governs  proceedings  in  the 
justice  court  The  powers  of  the  justice  court  are  deter- 
mined by  the  provisions  of  the  code  expressly  applicable 
to  them,  and  not  by  provisions  expressly  applicable  to 
courts  of  record.     ( Weimer  v.  Sutherland,  74  Cal.  341. ) 

By  the  Court,  McCarran,  J. : 

This  is  an  original  proceeding  in  certiorari.  Upon  the 
petition  of  relator,  an  order  was  issued,  directing  the 
respondent  to  show  cause  why  a  writ  of  certiorari  should 
not  issue.  By  stipulation,  the  entire  matter  may  be 
considered  as  though  the  writ  had  issued  in  the  first 
instance. 

An  action  was  commenced  in  the  justice  court  of  Carson 
township  by  Ford,  McLaughlin,  and  Kitzmeyer  against 
the  relator,  James  Regan.  The  complaint  was  filed  in 
that  court  on  the  16th  day  of  February,  1916;  and  on  the 
18th  of  the  same  month  petitioner  here,  who  was  defen- 
dant in  the  action,  appeared  specially  and  filed  a  motion 
to  dismiss  the  complaint,  upon  the  ground  that  the  court 
had  no  jurisdiction  of  the  subject-matter  of  the  action. 

On  the  19th  of  February,  an  order  was  made  in  the 
justice  court  setting  the  hearing  on  said  motion  for  the 
23d  day  of  February  at  10:30  a.  m. 

On  the  24th  day  of  February,  the  matter  being  consid- 
ered by  the  court,  an  order  was  issued  denying  Regan's 
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motion  to  dismiss.  On  the  same  day,  to  wit,  the  24th 
day  of  Febraary.  attorney  for  plaintiffs  Ford.  McLaugh- 
lin, and  Kitzmeyer  asked  that  judgment  be  entered 
against  the  defendant,  Regan,  on  the  ground  that  he  had 
fwled  to  appear  within  the  time  limit  of  five  days  con- 
tained in  the  summons,  as  prescribed  by  law.  Attorney 
for  defendant,  relator  herein,  being  present  in  court, 
aaked  time  in  which  to  answer.  The  matter  being  sub- 
mitted, the  court  on  the  24th  day  of  February  rendered 
judgment  denying  the  defendant  time  to  answer,  on  the 
ground  that  the  time  as  prescribed  by  law  had  expired, 
and  at  the  same  time  granted  plaintiff's  motion  for  a 
judgment. 

On  the  29th  day  of  February,  the  court  heard  evidence 
in  behalf  of  the  plaintiff  and  entered  judgment  in  their 
behalf  for  the  sum  of  $210,  the  same  being  triple  damages, 
for  $25  attorney's  fees,  and  coats  of  court,  and  for  a  writ 
of  restitution  covering  certain  property  described  in  the 
complaint 

1,3.  It  is  the  contention  of  petitioner  here  that  the 
respondent,  as  justice  of  the  peace,  exceeded  his  jurisdic- 
tion when,  on  the  28th  day  of  February,  he  refused  to 
allow  petitioner  to  answer  the  complaint  and  make  defense 
to  the  merits.  He  asserts  that  the  special  appearance 
made  for  the  purpose  of  testing  the  jurisdiction  of  the 
court  constituted  an  answer,  and  in  this  respect  respon- 
dent refers  to  the  several  provisions  of  our  civil  practice 
act.    Section  294  of  that  act{Rev,  Laws,  5236)  is  as  follows: 

"  Judgment  may  be  had,  if  the  defendant  fail  to  answer 
the  complaint,  as  follows: 

"  1.  In  an  action  arising  upon  contract  for  the  recovery 
of  money  or  damages  only,  if  no  answer  has  been  filed 
with  the  clerk  of  the  court  within  the  time  specified  in 
the  summons,  or  such  further  time  as  may  have  been 
granted,  the  clerk,  upon  the  application  of  the  plaintiff, 
shall  enter  the  default  of  the  defendant,  and  immediately 
thereafter  enter  judgment  for  the  amount  specified  in 
the  summons.  •    •    • 

"2.  In  other  actions,  if  no  answer  has  been  filed  with 
the  clerk  of  the  court  within  the  time  specified  in  the 
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summons,  or  such  further  time  as  may  have  been  granted, 
the  clerk  shall  enter  the  default  of  the  defendant;  and 
thereafter  the  plaintiff  may  apply  at  the  first,  or  any 
subsequent  term  of  the  court,  for  the  relief  demanded  in 
the  complaint.  *    *    • 

"3.  •  *  *  The  word  'answer'  used  in  this  section 
shall  be  construed  to  include  any  pleading  that  raises  an 
issue  of  law  or  fact,  whether  the  same  be  by  general  or 
special  appearance." 

Section  812  of  the  civil  practice  act  (Rev.  Laws,  5754) 
is  as  follows: 

"  If  the  defendant  fails  to  appear,  and  to  answer  or 
demur  within  the  time  specified  in  the  summons,  then, 
upon  proof  of  service  of  summons,  the  following 
proceedings  must  be  had: 

"1.  If  the  action  is  based  upon  a  contract,  and  is  for 
the  recovery  of  money,  or  damages  only,  the  court  must 
render  judgment  in  favor  of  the  plaintiff  for  the  sum 
specified  in  the  summons. 

"2.  In  all  other  actions  the  court  must  hear  the  evidence 
offered  by  the  plaintiff  and  must  render  judgment  in  his 
favor  for  such  sum  (not  exceeding  the  amount  stated  in 
the  summons)  as  appears  by  such  evidence  to  be  jiut." 

Section  873  of  the  civil  practice  act  (Rev.  Laws,  5815) 
provides; 

"Justices'  courts  being  courts  of  peculiar  and  limited 
jurisdiction,  only  those  provisions  of  this  act  which  are, 
in  their  nature,  applicable  to  the  organization,  powers, 
and  course  of  proceedings  in  justices'  courts  or  which 
have  been  made  applicable  by  special  provisions  in  this 
title,  are  applicable  to  justices'  courts  and  the  proceedings 
therein." 

It  is  by  reason  of  this  latter  section  that  relator  contends 
that  the  provisions  of  the  third  paragraph  of  section  294 
is  applicable  to  the  justice  court,  and  hence  that  his  special 
appearance  was  an  answer  within  the  contemplation  of 
that  section. 

Secition  294  of  the  civil  practice  act  undoubtedly  affects 
proceedings  in  the  district  court    (Esden  v.  May,  36  Nev. 
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611, 135  Pac.  1185.)  But  that  it  does  not  pertain  to  the 
justice  court  is  made  manifest  from  the  fact  that  section 
812  of  the  practice  act  sets  forth  a  separate  and  complete 
system  g^ovemin?  trials  and  judgments  in  the  justice 
court;  a  system  prescribed  to  meet  the  same  contin- 
gencies that  are  contemplated  by  section  294.  While  it 
is  true  that  the  provisions  of  section  294,  wherein  the 
word  "answer"  is  declared  to  include  any  pleading  that 
raises  an  issue  of  law  or  fact,  might  and  in  fact  would 
be  applicable  to  justice  court  practice,  yet  when  a  sepa- 
rate and  independent  section  is  found  in  the  practice  act 
covering  the  matter  of  pleading  in  the  justice  court,  it 
must  be  construed  that  the  legislative  intent  was  to  limit 
the  provisions  of  section  294  to  the  district  court. 

Viewing  the  statute  thus,  we  must  conclude  that  rela- 
tor's special  appearance,  challenging  the  jurisdiction  of 
the  court,  was  not  affected  by  the  provisions  of  section 
294,  and  hence  was  not  an  answer. 

The  act  of  the  justice  of  the  peace  in  entering  the 
default  of  the  defendant  was  not  in  excess  of  his  juris- 
diction. We  may  add,  however,  that  it  is  customary, 
and,  we  think,  highly  proper,  that  in  such  cases  reason- 
able time  is  granted  within  which  for  the  party  to  answer 
to  the  merits.  Unless  a  litigant  is  wilfully  trifling  with 
the  time  of  the  court,  and  no  such  attitude  appears  in 
this  case,  the  very  justice  of  the  situation  demands  that 
he  be  permitted  to  appear  and  defend  on  the  merits,  if 
he  has  such  defense.  In  the  matter  as  it  is  before  us  in 
this  proceeding,  the  question  is:  Did  the  justice  of  the 
peace  exceed  his  jurisdiction?  The  wording  of  the 
statute  makes  it  possible  for  the  justice  to  do  as  was 
done  here,  and  he  cannot  be  successfully  accused  of 
exceeding  his  jurisdiction  for  so  doing.  By  this  means, 
however,  an  avenue  is  open  for  gross  miscarriage  of 
justice,  in  that  a  litigant  may  be  cut  off  from  an  oppor- 
tunity to  interpose  a  legitimate  defense — may  be  deprived 
of  his  day  in  court. 

3.  The  action  against  the  respondent  was  commenced 
under  section  6699,  Revised  Laws,  which  provides: 
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"If,  upon  the  trial,  the  verdict  of  the  jury,  or,  if  the 
case  be  tried  without  a  jury,  the  finding  of  the  court  be 
in  favor  of  the  plaintiff  and  against  the  defendant,  judg- 
ment shall  be  entered  for  the  restitution  of  the  premises; 
and,  if  the  proceeding  be  for  unlawful  detainer  after 
neglect  or  failure  to  jwrform  any  condition  or  covenant 
of  the  lease  or  agreement  under  which  the  property  is 
held,  or  after  default  in  the  payment  of  rent,  the  judg- 
ment shall  also  declare  the  forfeiture  of  such  lease  or 
agreement  The  jury,  or  the  court  if  the  proceeding  be 
tried  without  a  jury,  shall  also  assess  the  damages  occa- 
sioned to  the  plaintiff  by  any  forcible  entry,  or  by  any 
forcible  or  unlawful  detainer,  and  any  amount  found  due 
the  plaintiff  by  reason  of  waste  of  the  premises  by  the 
defendant  during  the  tenancy,  alleged  in  the  complaint 
and  proved  on  the  trial,  and  find  the  amount  of  any  rent 
due,  if  the  alleged  unlawful  detainer  be  after  default  in 
the  payment  of  rent;  and  the  judgment  shall  be  ren- 
dered against  the  defendant  guilty  of  forcible  entry,  or 
forcible  or  unlawful  detainer,  for  the  rent  and  for  three 
times  the  amount  of  the  damages  thus  assessed.  When 
the  proceeding  is  for  an  unlawful  detainer  after  default 
in  the  payment  of  the  rent,  and  the  lease  or  agreement 
under  which  the  rent  is  payable  has  not  by  its  terms 
expired,  execution  upon  the  judgment  shall  not  be  issued 
until  the  expiration  of  five  days  after  the  entry  of  the 
judgment,  within  which  time  the  tenant,  or  any  sub- 
tenant, or  any  mortgagee  of  the  term,  or  any  other  party 
interested  in  its  continuance,  may  pay  into  court  for  the 
landlord  the  amount  of  thejudgment  and  costs,  and  there- 
upon the  judgment  shall  be  satisfied,  and  the  tenant  be 
restored  to  his  estate;  but  if  payment,  as  herein  pro- 
vided, be  not  made  within  the  five  days,  the  judgment 
may  be  enforced  for  its  full  amount,  and  for  the  posses- 
sion of  the  premises.  In  all  other  cases  the  judgment 
may  be  enforced  immediately." 

The  complaint  in  the  action  prayed: 

"For  restitution  of  the  premises  and  for  damages  for 
the  rents  and  profits  thereof;  that  such  damages  may  be 
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trebled  as  damages  for  the  occupation  and  unlawful 
detention  and  holding  over  of  the  same,  amounting  to 
$210;  and  for  $25  attorney's  fees;  and  for  costs  of  this 
action, " 

Pursuant  to  this  prayer,  it  appears,  judgment  was 
entered  accordingly.  The  language  appearing  in  section 
K99,  Rev.  Laws,  supra,  reading,"  And  the  judgment  shall 
be  rendered  against  the  defendant  •  "  •  for  the 
rent  and  for  three  times  the  amount  of  the  damages 
thus  assessed,"  does  not.  we  think,  clearly  authorize  the 
trebling  of  the  amount  of  rent  found  due,  for  the  statute 
mentions  other  elements  of  damage,  such  as  "waste," 
etc. 

While  the  language  of  the  statute  under  consideration 
is  not  precisely  the  same  as  that  in  the  statute  considered 
in  the  case  of  Hoopeew.  Meyer,  1  Nev.  446,  we  think  the 
following  quotation  from  the  opinion  in  that  case  is 
applicable  so  far  as  trebled  damages  for  rent  due,  under 
the  provisions  of  the  section; 

"Whilst,  then,  we  think  the  legislature  has  used 
language  which  would  seem  to  indicate  that  in  some  way 
treble  damages  were  to  be  recovered  from  tenants  hold- 
ing over,  the  statute  has  utterly  failed  to  show  what 
damages  should  be  trebled.  Under,  then,  the  well-known 
principle  that  penalties  and  forfeitures  will  not  be 
extended  by  implication  and  doubtful  construction,  we 
feel  justified  in  holding  that  this  section  does  not  author- 
ize treble  damages  in  any  specific  class  of  cases,  and  no 
such  judgment  can  be  rendered  against  a  tenant  holding 
over." 

This  matter,  while  not  strictly  before  us  in  these 
proceedings,  is  so  apparent  from  the  record  that  we 
deem  it  of  sufficient  importance  to  make  mention  thereof, 
that  the  justice  may  by  his  own  motion,  or  otherwise, 
correct  the  judgment  or  set  aside  the  same. 

The  order  as  prayed  for  is  denied.     It  is  so  ordered. 

NORCROSS,  C.  J. :  I  concur. 

Coleman,  J. :  I  concur  in  the  order. 
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[No.  2205] 
ANNA    BROWN     KILLGROVE,    Guardun    OP    THE 
Person  and  Estate  of  Deneze  Brown  (a  Min(«), 
Appellant,  v.  CHARLES  MORRISS  and  FLORA 
MORRISS  (His  Wipe)  ,  Respondents. 

(166Pac.686] 
1.  Justices    of    the    Peace — Civil    Jubibdictiok — Chabacteji    of 
Pabtieb — G  u  ABPU  N  s. 

Under  Const,  art  6,  sees.  6-8.  providing  tbat  district  coarts 
sbflll  bave  Jurisdiction  in  all  cases  wbere  tbe  demand  exceeds 
$300  and  all  cages  relating  to  the  persons  and  estates  of 
minors  and  Insane  persons,  and  giving  tbe  legislature  power  to 
fix  tbe  powers  of  Justices  of  tbe  peace,  provided  the7  sball  not 
have  jurisdiction  conflicting  wltb  that  of  courts  of  record,  and 
Rev.  Laws,  5714,  5726,  conferring  Jurisdiction  upon  Justices' 
courts  In  actions  on  contract  for  tbe  recovery  of  money  only 
where  the  demand  Is  not  over  J300,  and  providing  for  appeai"- 
ance  by  general  guardian  or  guardian  ad  litem  of  an  Infant  or 
Insane  person  In  Justice's  court,  a  Justice's  court  has  Jurisdic- 
tion In  actions  at  law  brought  by  the  guardian  of  a  minor 
where  the  amount  involved  does  not  exceed  f300. 

Appeal  from  the  Eighth  Judicial  District  Court, 
Churchill  County;    T.  E.  Hart.  Judge. 

Action  by  Anna  Brown  Killgrove,  guardian,  against 
Charles  Morriss  and  wife.  From  a  judgment  for  defen- 
dants upon  demurrer  to  the  complaint,  plaintiff  appeals. 
.Affirmed. 

Mack  &  Green,  for  Appellant: 

The  demurrer  to  the  complaint  should  have  been 
overruled.  The  district  court  had  jurisdiction  to  hear 
and  determine  the  matters  set  forth  in  the  complaint 
(Const,  Nev.  sec,  6,  art.  6;  Deegan  v.  Deegan,  22  Nev.  197. ) 

In  cases  where  the  constitution  gives  the  district  court 
original  jurisdiction,  as  in  this  case,  it  has  been  held  that 
it  was  an  exclusive  jurisdiction.  (Peacock  v.  Leonard, 
8  Nev.  87,) 

The  lower  court  erred  in  dismissing  the  action  without 
giving  appellant  an  opportunity  to  amend  her  complaint 
(Rev.  Laws,  5043;  Cat.  State  T.  Co.  v.  Patterson,  1  Nev. 
150 ;  -Lake  Bigler  Road  Co.  v.  Bedford,  3  Nev.  399 ;  Treadway 
v.Wild€r,8iiev.91,) 
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Percy  &  Smith,  for  Respondents: 

Section  8,  article  6,  Constitution  of  Nevada,  ?ives  the 
justice  courts  jurisdiction  in  cases  in  which  the  matter  in 
dispute  is  a  money  demand,  or  personal  property,  and  the 
amount  in  demand  (exclusive  of  interest),  or  the  value 
of  the  property,  does  not  exceed  $300,  not  excepting 
therefrom  the  cases  in  which  a  minor  is  a  party. 

The  constitution  does  not  restrict  the  jurisdiction  of 
justice  courts  over  any  class  of  persons;  and  to  hold  that 
the  phrase,  "persons  and  estates  of  minors,"  as  used  in 
section  6,  article  6,  imposes  the  duty  of  trying  all  cases 
in  which  a  minor  is  a  party  upon  the  district  court,  would 
create  a  conflict  between  the  jurisdiction  of  the  district 
courts  and  the  justice  courts,  and  would  make  section  8, 
article  6,  repugnant  to  section  6,  and  would  give  that 
phrase  a  meaning  not  contemplated  or  intended  by  the 
framersof  the  constitution.  In  construing  constitutional 
provisions  it  is  the  duty  of  the  court  to  have  recourse  to 
the  whole  instrument,  if  necessary,  to  ascertain  the  true 
intent  and  meaning  of  any  particular  provision;  and  if 
there  is  any  apparent  repugnancy  between  the  different 
provisions,  the  court  should  harmonize  them  if  possible. 
{6R.  C.  L..sec.  41,  p.  47.) 

As  the  complaint  could  not  be  amended  to  bring  the 
matter  within  the  jurisdiction  of  the  district  court,  the 
court  did  not  err  in  dismissing  the  case. 

By  the  Court,  NoRCROSS,  C.  J. : 

This  is  an  appeal  from  the  judgment  on  the  judgment 
roll  alone.  To  plaintiff's  complaint  in  an  action  at  law 
brought  in  the  district  court  to  recover  a  money  judg- 
ment in  the  sum  of  $113.40,  a  demurrer  to  the  jurisdiction 
of  the  court  was  interposed  and  sustained. 

The  question  is  presented  whether  the  district  court  or 
the  justice's  court  has  jurisdiction  in  actions  at  law 
brought  by  the  guardian  of  a  minor  where  the  amount 
involved  does  not  exceed  $300. 

Article  6,  section  6,  provides: 

"The  district  courts  *  ♦  *  shall  have  original  juris- 
diction in  all  cases  in  equity;  also    *     *     *    in  all  other 
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cases  in  which  the  demand  exclusive  of  interest  •  •  • 
exceeds  three  hundred  dollars,  also  in  all  casea  relatinsr 
to  the  estates  of  deceased  persons,  and  the  persons  and 
estates  of  minors  and  insane  persons.  •  *  •  »  (Rev. 
Laws,  321.) 

Section  8  of  the  same  article  provides: 

"  The  le^slature  shall  determine  the  number  of  justices 
of  the  peace  •  •  •  and  shall  fix  by  law,  their  powers, 
duties  and  responsibilities,  provided,  that  such  justices' 
courts  shall  not  have  jurisdiction  of  the  following  cases, 
viz:  •  *  •  Of  cases  that  in  any  manner  shall  conflict 
with  the  jurisdiction  of  the  several  courts  of  record. 
•    *     •"     (Rev.  Uws,  323.) 

By  statute,  jurisdiction  is  conferred  upon  justices' 
courts  "in  actions  ariaing  on  contract  for  the  recovery  of 
money  only  if  the  sum  claimed,  exclusive  of  interest,  does 
not  exceed  three  hundred  dollars."    (Rev,  Laws,  5714.) 

It  is  the  contention  of  counsel  for  appellant  that  the 
language  of  the  constitution,  supra,  fixing  original  jur- 
isdiction in  the  district  courts  "in  all  cases  relating 
to  •  •  •  the  persons  and  estates  of  minors,"  brings 
this  case  exclusively  within  the  jurisdiction  of  the  dis- 
trict court  because  the  action  is  brought  by  the  guardian 
of  the  minor  and  involves  rights  growing  out  of  his 
estate. 

There  are  positive  provisions  in  the  sections  of  the 
constitution  and  statute  cited,  supra,  which  would  fix  the 
jurisdiction  to  try  this  case  in  the  justice's  court.  How- 
ever, if  the  construction  contended  for  by  counsel  for 
appellant  is  given  to  the  words  in  section  6,  "in  all  cases 
relating  to  •  •  •  the  persons  and  estates  of  minors," 
then  this  case  was  properly  brought  in  the  district  court. 

The  following  well-established  rule  of  constitutional 
construction  is  quoted  from  6  Ruling  Case  Law,  p.  41, 
sec.  41: 

"In  construing  a  constitutional  provision  it  is  the  duty 
of  the  court  to  have  recourse  to  the  whole  instrument, 
if  necessary,  to  ascertain  the  true  intent  and  meaning  of 
any  particular  provision,  and  if  there  is  an  apparent 
repugnancy  between  different  provisions  the  court  should 
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harmonize  them  if  possible.  Frequently  the  meaning  of 
one  provision  of  a  constitution  standing  by  itself  may  be 
obscure  or  uncertain,  but  is  readily  apparent  when  resort 
ia  had  to  other  portions  of  the  same  instrument.  It  is 
therefore  an  established  canon  of  constitutional  con- 
struction that  no  one  provision  of  the  constitution  is  to 
be  separated  from  all  the  others,  and  to  be  considered 
alone,  but  that  all  the  provisions  bearing  upon  a  par- 
ticular subject  are  to  be  brought  into  view  and  to  be  so 
interpreted  as  to  effectuate  the  great  purposes  of  the 
instrument  •    *    •  "- 

We  quote  the  following  from  the  brief  of  counsel  for 
appellant: 

"  In  the  original  draft  of  this  section  of  the  constitution, 
no  provision  whatever  was  made  (in  so  many  words)  'for 
taking  care  of  the  persona  and  estate  of  minors  nor  insane 
persons. '  In  the  debate  found  on  page  653  of  the  Nevada 
Constitutional  Debates  and  Proceedings  will  be  found  the 
following  language: 

"  '  Mr.  Johnson— I  move  to  amend  by  inserting  after  the 
words  "Deceased  persons."  the  words,  "and  the  persons 
and  estates  of  minors." 

"  'Mr.  Banks— I  would  suggest,  further,  whether  it 
would  not  be  well  to  include  cases  of  divorce. 

"  '  Mr.  De  Long— They  are  covered  already.  These  are 
actions  in  equity,  and  it  is  provided  that  the  district 
courts  shall  have  original  jurisdiction  in  all  cases  in 
equity.  They  will  also  have  jurisdiction  in  all  other  cases 
provided  for  by  law. 

"  'Mr,  Brosnan— I  have  no  objection  to  the  amendment 
of  the  gentleman  from  Ormsby  (Mr.  Johnson),  but  it 
appears  to  me  that  the  courts  must  have  equity  jurisdic- 
tion over  the  estates  of  minora  and  insane  persons.  That  is 
clearly  a  branch  of  the  equity  jurisdiction  of  the  courts. 

"  'Mr.  Johnaon— I  will  add  to  my  amendment,  the 
words, "and  insane  persons." 

"  'The  question  was  taken  on  the  amendment  offered 
by  Mr.  Johnaon,  as  modified,  and  it  was  agreed  to.' 

"Hence  it  will  be  seen  that  the  framers  of  the  consti- 
tution knew  and  stated  that  all  matters  concerning  the 
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persons  and  estates  of  minors  and  insane  persons  had  to 
be  dealt  with,  in  a  court  of  equity,  and  that  a  court  of 
equity  alone  had  jurisdiction.  The  constitution  having 
already  provided  that  the  district  courts  should  have 
oritfinal  jurisdiction  in  all  cases  in  equity  and  to  place 
the  matter  beyond  question,  adopted  the  amendment 
giving  the  district  courts  original  jurisdiction  in  all  cases 
relating  to  the  estates  of  deceased  persons  and  the 
persons  and  estates  of  minors  and  insane  persons." 

It  is  not  clear  to  us  from  a  reading  of  the  brief  debate 
upon  the  question  that  counsel's,  interpretation  of  the 
views  expressed  is  a  correct  one.  Rather  it  would  seem 
to  us  that  the  expressions,  particularly  of  Mr,  De  Long 
and  Judge  Brosnan,  were  to  the  effect  that  the  provision 
of  the  proposed  section,  giving  district  courts  general 
equity  jurisdiction,  was  sufficient  to  cover  cases  relating 
to  the  persons  and  estates  of  minors  without  more,  but 
that  there  could  be  no  objection  to  making  the  provision 
more  specific.  We  do  not  think  it  can  be  said,  from  any- 
thing which  appears  in  this  debate,  that  the  purpose  of 
the  Johnson  amendment  was  to  invest  district  courts 
with  a  more  extensive  jurisdiction  in  these  matters  than 
was  usually  cognizable  by  courts  of  equity.  Actions  at 
law  by  executors,  administrators,  or  guardians  in  their 
representative  capacity  have  never  been  considered  as 
essentially  partaking  of  the  equitable  character  of  pro- 
ceedings in  the  estate  itself.  Even  an  action  in  equity 
to  foreclose  a  mortgage  against  the  property  of  a  decedent 
is  regarded  as  a  case  outside  the  matter  of  the  estate 
itself.  iCorbett  v.  Rice,  2  Nev.  330;  Kirman  v,  Powning, 
25  Nev.  378,  60  Pac.  834;  61  Pac.  1090. ) 

There  is  some  rather  convincing  evidence  that  Judge 
Johnson,  who  proposed  the  change  in  the  original  draft 
of  the  section  of  the  constitution  in  question,  did  not  have 
in  mind  that  the  added  words  would  warrant  the  con- 
struction counsel  for  appellant  seeks  to  have  placed  upon 
them.  The  legislature  of  1866  passed  an  act  appointing 
Judge  Johnson  "a  commissioner  to  prepare  and  report  to 
the  legislature  *  *  *  a  civil  practice  act,  complete  in 
all  its  parts  so  far  as  practicable."    (Stats.  1866,  p.  158.) 
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The  civil  practice  act  adopted  by  the  legislature  of  1869 
(Stats.  1869,  p.  196), which  doubtless  was  the  work  of 
Judge  Johnson,  provides  in  several  sections  for  suits  to 
be  prosecuted  and  defended  in  justice's  courts  by  execu- 
tors and  administrators  of  the  estates  of  deceased  persons 
and  by  guardians  of  infants.  (See  sections  6,  9, 10,  509, 
515.)  Section  515  expressly  authorized  justices  of  the 
peace  to  appoint  guardians  ad  litem  for  infant  plaintiffs 
or  defendants.  These  provisions  of  the  civil  practice  act 
of  1869  continued  without  change  until  the  adoption  of 
the  code  of  1912.  Section  784  (Rev.  Laws.  572G).  relating 
to  actions  in  justice's  courts,  in  part  reads: 

"When  an  infant,  insane,  or  incompetent  person  is  a 
party,  he  must  appear,  either  by  his  general  guardian  if 
he  have  one,  or  by  a  guardian  ad  litem  appointed  by  the 
justice." 

It  will  thus  be  seen  that  throughout  practically  the 
entire  history  of  the  state  the  right  of  executors;  adminis- 
trators, and  guardians  to  sue  and  be  sued  in  justice's 
courts,  in  cases  otherwise  cognizable  by  that  court,  has 
been  recognized  by  statute.  This  fact  is  entitled  to  great 
weight  in  interpreting  a  provision  of  the  constitution. 
(6R.  C.  L.,  sees.  59,60.) 

While  the  language  used  in  the  constitution  of  this 
state  is  not  precisely  the  same  as  that  appearing  in  the 
constitution  of  California  and  some  other  states  which 
have  considered  a  similar  question,  the  construction  placed 
by  the  legislature  upon  the  provisions  of  our  constitution 
by  its  statutory  enactments  is  the  same  as  that  placed  by 
the  courts  of  other  states  upon  similar  constitutional  and 
statutory  provisions.  {GaUagkerv.  McGraw,  132  Cal.  601, 
64  Pac.  1080;  McLean  v.  Crmo,  88  Cal.  644,  26  Pac.  596; 
Idaho  Trust  Co.  v.  Miller,  16  Idaho,  308,  102  Pac.  360; 
Bradwell  v.  WHson,  158  111.  346,  42  N.  E.  145;  Peterson  v. 
BaiUif.  52  Minn.  386,  54N.  W.  185.) 

The  judgment  is  affirmed. 
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[No.  21S91 
A.  A.  HIBBARD,    Respondbnt,  v.  E.    G.    CLARK,  AS 
Administrator  of  the  Estate  of  A.  J.  Clark, 
Deceased,  Appellant. 

[l56Pae.447] 

1.  Executors  and  Aduinistratobs — Rejected  Ci-aiii — Cohplaint 

— Pabtic  ulabitt. 

Where  plalntllTB  rejected  claim  against  decedent's  estate 
admitted  a  set-oEF  fn  favor  of  decedent  for  eeyeral  loans  made 
on  the  security  of  real  estate  and  contracts  to  purchase  real 
estate,  the  complaint  la  an  action  on  such  rejected  claim  was 
Insnfflcleat  for  uncertainty  where  It  failed  to  specifically  set 
out  the  loans  made,  and  the  property  transferred  and  con- 
tracts assigned  as  security  with  sufficient  fullness  to  acquaint 
the  defendant  administrator  and  the  court  therewith. 

2.  EsECUTOBS    AND    Aduinibtbatobs — Claiub — OFFBEia— Statute. 

Rer.  Laws,  SI06S.  proTldlng  for  the  support  by  affidavits  of 

claims  against  decedents'  estates,  contemplates  that  offsets  In 

favor  of  the  decedent  and  known  to  the  claimant  be  credited 

upon  the  claim. 

S.  ExecdTObs  and  Aduinibtbatobb — Gouplaint — Set-Off — Imclu- 

SION. 

In  a  complaint  on  a  rejected  claim  against  a  decedent's 
estate,  the  facts  constituting  an  offset  or  counterclaim  In 
favor  of  the  estate  must  be  allied;  the  general  rule  of 
pleading  that  a  complaint  need  not  allege  facts  constituting 
an  offset  or  counterclaim  being  Inapplicable  by  reason  of  the 
provisions  of  Rev.  Laws,  Ei966,  which  contemplates  the  credit 
of  offsets  upon  such  claims. 

Appeal  from  Second  Judicial  District  Court,  Washoe 
County;  Thomas  F.  Moron,  Judge. 

Action  by  A.  A.  Hibbard  against  E.  G.  Clark,  adminis- 
trator, to  establish  a  rejected  claim  against  the  estate  of 
A.  J.  Clark,  deceased.  From  an  order  overruling  his 
demurrer  to  the  complaint  and  judgment  by  default  for 
failure  to  answer  over,  defendant  appeals.  Judgment 
and  order  overruling  demurrer  reverHed. 

James  T.  Boyd,  for  Appellant: 

In  claims  against  estates  the  statements  must  be  clear 
and  unambiguous,  so  that  the  claims  may  be  distin- 
^ished  with  reasonable  certainty  from  all  other  similar 
claims.  (18  Cyc.  480;  Litchenberg  v.  McFlynn,  105  Cal. 
45;  Etchas  v.  Orena.  127  Cal.  588.) 
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Section  5966,  Revised  Laws,  requires  that  due  credit  be 
given  in  claims  filed  against  estates  of  deceased  persons, 
and  that  all  offsets  be  set  forth  clearly  and  distinctly. 

Appellant  stood  upon  his  demurrer,  overruled  by  the 
court,  and  appeals  from  the  judgment  No  bill  of  excep- 
tions is  necessary,  as  this  court  will  deal  with  the  errors 
appearing  on  the  face  of  the  judgment  roll.  The  law 
deems  the  decision  of  the  court  in  overruling  a  demurrer 
to  be  excepted  to.  (Stats.  1915,  p.  166,  sec.  11;  Rev.  Laws, 
5318;  Daly  v.  LaJumtan  M.  Co.,  39  Nev.  14.) 

Dixon  &  Miller,  for  Respondent: 

The  transcript  on  appeal  should  be  stricken  from  the 
files  and  the  appeal  dismissed,  statements  on  appeal 
having  been  abolished.     (Stats.  1915,  c  142. ) 

In  the  absence  of  a  bill  of  exceptions  and  an  assign- 
ment of  errors,  the  demurrer  cannot  be  considered  by 
the  court  {MeCauslajid  v.  Lamb,  7  Nev,  238;  ReitihaH 
V.  Cmnpany  D,  23  Nev.  369;  Peers  v.  Reed,  23  Nev.  404; 
SUUe  V.  WaUin,  6  Nev.  280. ) 

The  claim  of  respondent  was  in  such  form  that  if 
demurred  to,  it  would  be  held  to  state  a  good  cause  of 
action.     IKirman  v.  Povming,  25  Nev.  378.) 

A  consideration  of  the  transcript  will  make  it  clear 
that  the  appeal  was  taken  merely  for  delay,  and  under 
the  statute  and  practice  respondent  is  entitled  to  damages 
for  the  delay.     {Paroni  v.  Simonson.  34  Nev.  26.) 

By  the  Court  Coleman,  J. : 

This  is  an  appeal  from  the  judgment  on  the  judgment 
roll  alone.  The  judgment  was  by  default  for  failure  to 
answer  after  demurrer  was  overruled,  and  was  for  the 
full  amount  prayed  for,  to  wit,  $1,995.  But  one  question 
is  presented — whether  the  court  below  erred  in  overrul- 
ing defendant's  demurrer  to  plaintiff's  second  amended 
complaint. 

The  complaint  in  question  alleged  that  A.  J.  Clark, 
deceased,  in  his  lifetime  became  and  was  indebted  to  the 
plaintiff  in  the  sum  of  $2,000  for  work,  labor,  and  services 
as  agent  and  business  manager  for  the  said  deceased 
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at  his  special  instance  and  request,  within  four  years 
immediately  preceding  the  death  of  said  decedent;  that 
nothing  had  been  paid  on  account  of  said  services  except 
the  sum  of  $5.     The  complaint  then  further  alleged: 

"That  said  deceased,  during  his  lifetime,  made  to  said 
plaintiff  several  loans  secured  by  conveyances  of  real 
estate  and  by  assignments  of  contracts  for  sale  of  real 
estate,  upon  which  loans  divers  payments  have  been  made 
by  the  plaintiff  from  time  to  time,  and  the  balance  now 
due  on  said  loans  amounts  to  the  sum  of  $881.51  or  there- 
abouts; that  the  plaintiff  is  willing  to  allow  the  said  sum 
of  $881.51  to  be  applied  on  account  of  the  above  amount 
so  due  by  the  estate  of  the  said  deceased  to  the  plaintiff." 

The  prayer  of  the  complaint  is  as  follows; 

"Wherefore  the  plaintiff  demands  judgment  against 
the  defendant  for  the  sum  of  $1,995,  together  with  his 
costs  of  suit  and  other  appropriate  relief,  with  the  privi- 
lege to  the  defendant  to  set  off  or  counterclaim  said  sum 
of  $881.51  on  reconveying  to  the  plaintiff  all  real  estate 
conveyed  to  said  deceased  as  security  for  said  loans  and 
reassignmentsof  all  contracts  for  sale  of  real  estate  here- 
tofore assigned  by  the  plaintiff  to  the  said  deceased  as 
security  for  said  loans." 

Attached  to  the  complaint  as  an  exhibit,  and  made  a 
part  thereof,  is  a  copy  of  the  claim  filed  with  the  admin- 
istrator, the  rejection  of  which  is  the  basis  of  the  action. 
The  body  of  the  claim  filed  is  substantially  as  set  forth 
in  the  complaint  as  quoted  and  referred  to  aupra.  The 
affidavit  attached  to  the  claim  reads: 

"A.  A.  Hibbard,  being  first  duly  sworn,  deposes  and 
says:  That  he  is  the  claimant  whose  foregoing  claim  is 
herewith  presented  to  the  administrator  of  the  estate  of 
said  deceased;  that  the  amount  hereof,  to  wit,  the  sum 
of  81,113.50,  is  justly  due  to  said  claimant  after  deducting 
the  said  sum  of  $881.50,  the  balance  due  on  said  loans  as 
above  set  out;  that  no  payments  have  been  made  thereon 
which  are  not  credited,  and  that  there  are  no  offsets  to 
the  same  to  the  knowledge  of  affiant,  save  and  except 
as  aforesaid.  A.  A.  Hibbard." 
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The  first  and  second  grounds  of  demurrer  are  as 
follows: 

"I.  That  the  said  second  amended  complaint  is  ambig- 
uous, in  this:  That  it  cannot  be  ascertained  from  said 
complaint  what  conveyances  or  what  real  estate  said 
plaintiff  conveyed  to  A.  J.  Clark,  or  what  kind  or  charac- 
ter of  assignments  of  contract  for  the  sale  of  real  estate 
were  delivered  by  plaintiff  to  A.  J.  Clark;  nor  can  it  be 
ascertained  from  said  complaint  for  what  real  estate  said 
contract  of  sale  was  given,  nor  the  amounts  due  upon 
such  contracts  of  sale;  nor  can  it  be  ascertained  from 
said  complEunt  what  land  was  to  be  conveyed  by  said 
contracts  of  sale,  or  by  the  conveyances  mentioned  in 
said  complaint." 

"II.  That  the  said  second  amended  complaint  is  uncer- 
tain for  the  same  reasons  that  it  is  ambiguous." 

1-3.  The  statute  contemplates  that  offsets,  known  to 
the  claimant  and  in  favor  of  the  decedent,  be  credited 
upon  the  claim.  (Rev.  Laws,  5965. )  While  much  liber- 
ality may  be  indulged  in  in  sustaining  a  claim  as  not 
being  so  defective  in  form  as  to  render  it  void  for  ambi- 
guity or  uncertainty,  where  suit  is  instituted  upon  such 
a  claim  upon  rejection,  the  allegations  of  the  complaint 
ought  to  be  sufficient  to  clarify  an  ambiguous  or  uncertain 
statement  contained  in  the  claim  as  filed. 

The  decision  of  the  court  below  was  based  upon  the 
general  rule  that  in  an  action  against  an  individual 
defendant  a  plaintiff  is  not  required  to  allege  facts  con- 
stituting an  offset  or  counterclaim.  While  we  have  not 
been  cited  to  a  case  directly  in  point,  we  think  it  better 
to  hold  that  the  general  rule  is  inapplicable  by  reason  of 
the  provisions  of  the  statute. 

The  claimant  here  admits  in  his  claim  filed  that  a  certain 
amount  of  money  was  owing  by  him  to  the  estate  on 
account  of  certain  loans  to  him  made  by  the  decedent 
which  were  secured  by  certain  transfers  of  real  estate 
and  assignments  of  certain  contracts  affecting  real  estate. 
There  is  as  much  reason  for  an  assumption  that  the  admin- 
istrator would  not  know,  as  there  is  that  he  would  know. 
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the  nature  of  these  loans,  transfers,  and  assignments. 
It  is  entirely  possible  that  he  might  know  little  or  nothing 
in  respect  to  the  same.  The  clamant  is  in  possession  of 
the  facts,  and  he  ought  to  allege  the  same  with  sufficient 
fullness  to  acquaint  the  defendant  administrator  and  the 
court  with  the  amount  of  the  loan  or  loans,  payments 
made  theron,  and  what  specific  property  was  transferred 
and  what  contracts  were  assigned  as  security.  The 
administrator  would  not  otherwise  be  advised  as  to 
what  property  was  involved  or  the  court  be  able  to 
enter  a  judgment  in  respect  thereto.  The  demurrer 
to  the  complaint  should  have  been  sustained. 

A  motion  to  strike  the  transcript  and  to  dismiss  the 
appeal  has  been  interposed.  We  have  considered  the  same 
in  connection  with  a  stipulation  of  counsel  attached  to  the 
transcript.  The  stipulation  constitutes  a  waiver  of  the 
objections  imposed,  and  hence  the  motion  is  denied. 

The  judgment  and  the  order  overruling  the  demurrer 
are  reversed,  and  the  cause  remanded,  with  directions  to 
enter  an  order  sustaining  the  demurrer  and  giving  the 
plaintiff  further  time  to  file  an  amended  complaint. 
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[No.  2166] 

FIRST  NATIONAL  BANK  OF  ELY  (a  Corporation). 
Respondent,  v.  W.  E.  MEYERS  and  DORA 
MEYERS,   Appellants. 

I150Pac.808] 

1.  Husband  and  Wife — CoMiiuaiTY  Estate— Riqht  to  Control. 

As  a  general  proposition,  by  reason  of  tbe  basband's  sole 
right  to  control  the  community  property,  he  may  alienate  dur- 
ing the  coverture,  without  the  consent  of  the  wife,  any  prop- 
erty belonging  to  the  community. 

2.  HOUESTEAD INTEBEBT   OF   WiFE FBOTECTIOH'. 

Const,  art  4,  sec.  30.  declares  tbat  a  homestead  shall  be 
exempt  from  forced  sale  and  Bhall  not  be  alienated  without 
the  Joint  consent  of  the  husband  and  wife.  SUte.  1865,  c.  72. 
sec,  1,  passed  pursuant  to  the  constitution,  provides  that  a. 
homestead  selected  by  the  husband  and  wife  shall  be  exempt 
from  forced  sale,  and  that  the  selection  shall  be  made  by  the 
recordation  of  a  declaration  of  Intent  Const  art  4.  sec.  31. 
declares  that  all  property  of  the  wife  owned  before  marriage 
shall  be  ber  separate  property.  Tbe  act  of  1873,  passed  pursu- 
ant to  the  constitution  provides  in  section  1  (Rev.  Laws,  21K!t) 
that  all  pmpert;  of  the  wife  owned  before  marriage  and 
acquired  thereafter  by  gift,  bequest  devise,  or  descent  la  her 
separate  property,  and  that  property  similarly  acquired  by 
the  husband  should  be  his  separate  property,  while  section  2 
(section  2156)  declares  tbat  all  other  property  acquired  during 
the  marriage  shall  be  the  community  property.  Section  6.  as 
amended  In  1897  (section  2160),  declares  that  the  husband  has 
entire  control  over  the  community  property,  with  absolute 
power  of  disposition,  but  that  no  deed  of  conveyance  or  mort- 
gAge  of  a  homestead,  regardless  of  whether  a  declaration  has 
been  flied  or  not,  shall  be  valid  for  any  purpose,  unless  both 
the  husband  and  wife  execute  and  acknowledge  It.  Held,  that 
though  the  homestead  was  not  registered  as  required  by  law, 
the  hnsband'B  sole  conveyance  or  incumbrance  of  It  cannot 
pass  title. 

Appeal  from  Ninth  Judicial  District  Court,  White  Pine 
County;  Ben  W.  Coleman,  Judge. 

Action  by  the  First  National  Bank  of  Ely  against 
W.  E,  Meyers  and  Dora  Meyers  to  recover  possession  of 
certain  real  property.  From  a  judgment  for  plaintiff, 
and  from  an  order  denying  a  new  trial,  defendants 
appeal.    ReTenied!and  remanded. 

Anthony  Jurtcha.nd  Walker  &  Haight,  for  Appellants: 
The  property  in  controversy  is  such  a  homestead  as 
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provided  by  law,  and  inalienable  without  the  consent  of 
the  wife.  (Const  Nev.,  art.  4,  sees.  30,  31;  Rev.  Laws, 
2160.) 

Chandler  &  Quayle,  for  Respondent: 

That  part  of  the  act  of  February  27,  1897  (Rev.  Laws, 
2160),  amending  the  act  of  March  10,  1873,  declaring  that 
"no  deed  or  conveyance,  or  mortgage  of  a  homestead 
as  now  defined  by  law  regardless  of  a  declaration  thereof 
has  been  filed  or  not,  shall  be  valid  for  any  purpose  what- 
ever unless  both  the  husband  and  wife  execute  and 
acknowledge  the  same  as  now  provided  by  law  for  the 
conveyance  of  real  estate, "  is  void,  being  repugnant  to  the 
provisions  of  section  30,  article  4,  Constitution  of  Nevada. 
{Child v.Singletoji,  15  Nev.  461,  463;  Nev.  Const.  Debates 
and  Proc.  1864,  pp.  285,  286,  287,  303;  Estate  of  David 
Walley,  11  Nev.  260,  265;  Smith  v.  Shrievea,  13  Nev.  303, 
327;  Smithy.  Stewart,  13  Nev.  65,  69;  Commercial  &  S. 
Bank  V.  Corbett,  5  Sawy.  543,  6  Fed.  Cas.  217;  Roberts  v. 
Greer,  22  Nev.  318,  329.) 

By  the  Court,  McCarean,  J. ; 

From  the  record  in  this  case,  it  is  disclosed  that  W.  E. 
Meyers  and  his  wife,  Dora  Meyers,  together  with  their 
family,  resided  for  a  number  of  years  in  certain  prop- 
erty in  the  town  of  Ely,  this  property  being  their  home 
and  abode.  Appellant  Meyers,  in  or  about  the  month  of 
September,  1907,  borrowed  from  respondent,  the  First 
National  Bank  of  Ely,  the  sum  of  $3,000,  giving  his  note 
as  security.  At  the  same  time  he  made,  executed  and 
delivered  to  A.  B,  Witcher,  cashier  of  the  respondent 
bank,  a  deed  to  the  property  then  and  theretofore  occu- 
pied by  himself  and  his  wife,  Dora  Meyers,  and  their 
family  as  a  home — their  only  home  and  habitation,  so  far 
as  the  record  discloses.  In  the  making  of  this  instru- 
ment, appellant  Meyers  was  not  joined  by  his  wife,  nor 
does  the  record  disclose  that  she  was  cognizant  of  his 
actions  in  this  respect,  or  that  she  received,  either 
directly  or  indirectly,  any  of  the  benefits  of  the  money 
involved  in  the  transaction;  nor  does  it  appear  that  any 
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of  this  money  was  used  to  purchase  or  build  the  home. 
On  January  25, 1908,  A.  B.  Witcher  by  deed  conveyed  the 
property  to  the  respondent,,  the  First  National  Bank  of 
Ely;  and  on  April  3, 1911,  the  appellant  Meyers  entered 
into  an  agreement  with  the  respondent  bank,  in  writing, 
part  of  which  is  as  follows: 

"Whereas,  the  party  hereto  of  the  second  part  did  by 
deed  dated  September  7, 1907,  convey  to  one  A.  B.  Witcher 
the  following  described  property,  situated  in  the  city  of 
Ely,  county  of  White  Pine,  State  of  Nevada  [here  follows 
a  description  of  the  property],  and  which  deed  was 
intended  as  security  for  the  payment  of  a  certain  sum 
of  money  owing  by  the  party  hereto  of  the  second 
part;  and.  whereas,  the  party  hereto  of  the  first  part  has 
since  succeeded  to  the  interest  of  said  Witcher  in  said 
indebtedness  and  the  said  security  therefor  and  now  holds 
title  to  said  property  as  security  for  the  repayment  to  it 
by  said  party  of  the  second  part  of  the  sum  of  thirty- 
four  hundred  fifty-seven  and  rL  dollars,  which  sum  is 
past  due  and  now  owing  to  said  first  party;  and  whereas, 
suit  to  foreclose  the  mortgage  referred  to  would  entail  a 
large  expense  and  so  put  an  additional  burden  on  said 
second  party:  Now,  therefore,  in  consideration  of  the 
premises  and  of  the  mutual  promises  herein  contained 
and  to  settle  and  define  the  business  matters  existing 
between  the  parties  hereto  in  relation  to  said  property, 
it  is  reciprocally  agreed  as  follows: 

"  First— That  from  the  date  hereof  the  title,  equitable 
as  well  as  legal,  to  said  property  is  recognized  as  vested 
and  fixed  in  the  party  hereto  of  the  first  part,  subject 
to  the  right  of  said  second  party  to  buy  the  same  on 
complying  with  the  terms  and  conditions  hereof, 

"Second — The  exclusive  right  and  option  to  buy  the 
s^d  property  within  six  months  from  the  date  hereof  is 
hereby  granted  unto  said  second  party,  conditional,  how- 
ever, upon  his  paying  within  said  period  of  six  months 
to  said  first  party  at  its  banking  room  in  Ely.  Nevada, 
the  sum  of  thirty-four  hundred  fifty -seven  and  ,?.„ 
dollars,  with  interest  thereon  at  the  rate  of  twelve  per 
cent  from  the  date  hereof  to  the  date  of  such  payment. 
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together  with  any  sum  or  sums,  with  like  interest,  which 
may  be  paid  out  from  time  to  time  by  the  party  hereto  of 
the  first  part  for  taxes  and  insurance  on  or  otherwise  for 
the  preservation,  care  and  safe-keeping  of  said  property. 

"Third— All  income  and  rents  hereafter  paid  or  which 
are  payable  by  the  tenants  or  occupants  of  the  building 
or  improvements  on  said  property  shall  be  paid  to  and 
belong  to  said  first  party,  provided  if  said  second  party 
shall  during  said  period  of  six  months  exercise  his  option 
to  buy  said  property,  then  all  rents  collected  by  said  first 
party  shall  be  credited  on  the  said  purchase  price  com- 
putable under  and  provided  in  paragraph  second  above. 

"Fourth— Time  is  of  the  essence  of  this  option,  and  the 
terms  and  conditions  hereof  shall  inure  to  the  benefit  of 
and  bind  the  heirs,  executors,  administrators,  successors 
and  assigns  of  the  parties  hereto,  as  well  and  strongly  as 
the  parties  themselves." 

The  foregoing  instrument,  like  the  deed  to  Witcher, 
was  signed  by  appellant  Meyers  individually,  without  any 
act  of  acquiescence  on  the  part  of  his  wife,  and,  so  far  as 
the  record  discloses,  without  her  knowledge  or  assent. 
This  action  being  commenced  in  the  court  below  by  the 
respondent  bank  to  recover  possession  of  the  property 
involved  in  the  transaction  between  appellant  Meyers 
and  respondent,  separate  answers  were  filed  by  the  appel- 
lant Meyers  and  his  wife,  Dora  Meyers.  The  original 
answer  filed  by  the  appellant  Dora  Meyers  contained 
allegations  to  the  effect: 

"(1)  That  prior  to  the  15th  day  of  June,  A.  D.  1907, 
this  defendant  Dora  Meyers,  and  defendant  W.  E.  Meyers 
intermarried,  and  ever  since  have  been  and  now  are  hus- 
band and  wife;  that  there  are  four  minor  children,  the 
issue  of  said  marriage. 

"  (2)  That  prior  to  the  7th  day  of  September,  A.  D. 
1907,  to  wit,  commencing  with  the  15th  day  of  June,  A.  D. 
1907,  and  continuously  thereafter  up  to  the  present  time, 
the  said  premises  described  in  plaintiff's  complaint  were 
and  have  been  owned  and  actually  occupied  by  this  defen- 
dant, together  with  her  said  husband  and  their  four 
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minor  children,  as  a  homestead,  all  of  which  the  said 
plaintiff  and  its  grantor,  A.  B.  Witcher,  then  and  there 
at  all  times  well  knew;  that  prior  to  the  7th  day  of  Sep- 
tember, A.  D.  1907,  to  wit,  continuously  since  June  15, 
A.  D.  1907,  said  premises  have  been  and  now  are  actually 
occupied  by  this  defendant  and  her  said  husband, 
together  with  their  said  minor  children,  as  a  homestead, 
and  the  same  is  claimed  by  this  defendant  as  such  and  as 
exempt  from  forced  sale;  and  this  defendant  has  not, 
at  any  time,  signed,  executed,  or  delivered  any  instrument 
mortgaging,  conveying,  or  in  any  other  way  or  manner 
conveying,  alienating,  or  incumbering  said  property  or 
homestead  to  any  person  or  persons  whatsoever. 

"  (3)  That  the  siud  premises  and  the  building  thereon, 
with  the  appurtenances,  do  not  exceed  in  value  the  sum 
of  $5,000  in  cash. 

"  (4)  That  neither  this  defendant  nor  her  said  husband, 
nor  any  of  their  said  minor  children,  have  any  home  other 
than  on  and  in  the  premises  described  in  said  complaint. 

"  (5)  That  on  or  about  the  4th  day  of  November.  A.  D. 
1914,  this  defendant,  for  the  use  and  benefitand  in  behalf 
of  herself  and  defendant  W.  E.  Meyers  and  their  said 
minor  children,  the  issue  of  said  marriage,  all  of  which 
children  are  still  minors,  made,  executed,  and  caused  to  be 
recorded  in  the  office  of  the  county  recorder  in  and  for 
White  Pine  County,  Nevada,  being  the  county  and  state 
in  which  said  property  is  situated,  and  in  Book  38,  Old  E., 
Miscellaneous  Records  of  said  office,  at  pages  429,  430,  a 
declaration  of  homestead  of,  in,  and  to  said  described 
property,  with  the  improvements  thereon,  which  said 
declaration  of  homestead  set  forth  the  facts  required  by 
the  statutes  of  the  State  of  Nevada  to  be  stated  in  a 
declaration  of  homestead,  and  which  was  duly  acknowl- 
edged by  this  defendant  as  required  by  law,  and  that  this 
defendant  does  now  claim  and  hold,  and  at  all  times  since 
the  15th  day  of  June,  A.  D.  1907,  has  claimed  and  held, 
said  property  described  in  plaintiff's  complaint,  and  the 
whole  thereof,  as  a  homestead  for  herself  and  her  said 
husband  and  their  said  minor  children." 
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A  demurrer  to  this  original  answer  being  sustained 
by  the  court  below,  the  appellant  Dora  Meyers  amended 
her  answer,  and  in  her  amended  answer  set  forth  the 
following: 

"(1)  That  for  more  than  fifteen  years  last  past,  this 
defendant  Dora  Meyers,  and  defendant  W.  E.  Meyers  have 
been  and  now  are  husband  and  wife. 

"  (2)  That  prior  to  the  15th  day  of  June,  1907,  the  said 
defendants,  out  of  the  moneys  belonging  to  the  com- 
munity existing  between  said  defendants,  purchased  the 
land  described  in  plaintiff's  complaint,  and  received  a 
deed  therefor  in  the  name  of  the  defendant  W.  E.  Meyers, 
which  said  deed  was  recorded  in  the  office  of  the  county 
recorder  of  White  Pine  County,  State  of  Nevada,  on  the 
8th  day  of  August.  1907,  in  Book  33,  pages  402,  403,  of 
the  Real  Estate  Records  of  said  county;  that  prior  to  the 
said  15th  day  of  June,  1907,  the  said  defendants,  out  of 
the  moneys  belonging  to  said  community  existing  between 
said  defendants,  constructed  and  erected  upon  said  prem- 
ises a  dwelling  house,  which  said  dwelling  house  and  said 
premises,  ever  since  the  said  15th  day  of  June,  1907,  con- 
tinuously have  been  and  now  are  actually  occupied  by 
the  said  defendants,  and  each  of  them,  and  their  minor 
children,  as  the  dwelling  house  and  home  of  said  defen- 
dants and  their  minor  children,  and  is  the  only  dwelling 
house  and  home  belonging  to  or  owned  by  said  defendants, 
or  either  of  them,  in  White  Pine  County,  Nevada,  or 
elsewhere,  at  any  time  herein  mentioned. 

"  (3)  That  the  said  premises,  with  the  said  dwelling 
thereon  and  the  appurtenances,  do  not  exceed  in  value 
the  sum  of  $5,000. 

"  (4)  That  this  defendant  has  not,  at  any  time  since 
said  premises  and  dwelling  were  acquired  and  occupied 
by  these  defendants  as  aforesaid,  signed,  executed,  or 
delivered  any  instrument  in  writing  mortgaging,  convey- 
ing, or  in  any  other  way  or  manner  conveying,  alienating, 
or  incumbering  said  premises  and  dwelling  to  any  person 
or  persons  whatsoever. 

"  (5)  That  this  defendant  had  no  knowledge  and  no 
notice,  at  any  time  or  at  all,  of  the  execution  by  her 
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husband  of  the  deed  dated  the  7th  day  of  September, 
1907,  nor  the  deed  dated  the  3d  day  of  April,  1911,  and 
described  in  plaintiff's  complaint,  and  had  no  knowledge 
or  information  of  the  indebtedness  for  which  the  same  or 
either  of  them  was  given." 

The  answer  of  the  appellant  W.  E.  Meyers,  as  well  as 
his  amended  answer,  alleged  substantially  the  same  facts, 
by  way  of  affirmative  defense,  as  did  that  of  the  appellant 
Dora  Meyers.  To  the  amended  answer,  no  demurrer  was 
interposed;  but  during  the  course  of  the  trial  the  appellant 
W.  E.  Meyers  was  called  as  a  witness  in  behalf  of  the 
defense,  and  offered  to  prove  the  facts  alleged  in  sections 
1, 2, 3,  4,  and  5  of  the  appellant's  amended  answer.  This 
evidence  being  objected  to  by  respondent,  and  the  objec- 
tion thereto  being  sustained  by  the  court  below,  the  action 
of  the  court  in  thus  sustaining  the  objection,  and  thereby 
refusing  appellant  Dora  Meyers  to  prove  those  allegations 
of  her  affirmative  defense  as  set  forth  in  sections  1,  2,  3, 
4,  and  5  of  her  amended  answer,  is  assigned  as  error  in 
the  appeal  to  this  court. 

Two  primary  questions  are  presented  by  this  appeal: 

First— Is  the  instrument  of  September  7, 1907,  to  wit, 
the  deed  from  appellant  Meyers  to  Witcher,  and  the  instru- 
ment of  April  3, 1911,  as  set  forth  above,  void  because  the 
property  in  question  is  community  property  as  defined  by 
law,  and  said  instruments  were  not  executed  by  both 
appellants  as  husband  and  wife  as  required  by  section 
2160,  Revised  Statutes,  1912? 

Second— Does  the  evidence  show,  in  this  case,  that  the 
relationship  of  mortgagor  and  mortgagee  existed  between 
the  parties  hereto  at  the  time  of  the  commencement  of 
this  action  ? 

1, 2.  It  will  be  unnecessary,  in  our  judgment,  to  deter- 
mine the  second  question. 

In  the  consideration  of  the  first  question,  our  attention 
is  drawn  to  two  separate  provisions  of  our  constitution, 
which,  while  being  of  coordinate  force,  must  be  viewed, 
however,  as  having  separate  significance.  Section  30, 
article  4,  of  the  constitution,  provides: 

"A  homestead,  as  provided  by  law,  shall  be  exempt 
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from  forced  sale  under  any  process  of  law,  and  shall  not 
be  alienated  without  the  joint  consent  of  husband  and 
wife  when  that  relation  exists;  but  no  property  shall  be 
exempt  from  sale  for  taxes  or  for  the  payment  of  obli- 
gations contracted  for  the  purchase  of  said  premises,  or 
for  the  erection  of  improvements  thereon;  provided,  the 
provisions  of  this  section  shall  not  apply  to  any  process 
of  law  obtained  by  virtue  of  a  lien  given  by  the  consent 
of  both  husband  and  wife;  and  laws  shall  be  enacted 
providing  for  the  recording  of  such  homestead  within 
the  county  in  which  the  same  shall  be  situated." 

Pursuant  to  this  directory  provision  of  the  constitu- 
tion, the  legislature  in  1865  passed  an  act,  entitled  "An 
act  to  exempt  the  homestead  and  other  property  from 
forced  sale  in  certain  cases,"  section  1  of  which  is  as 
follows: 

"The  homestead,  consisting  of  a  quantity  of  land, 
together  with  the  dwelling  house  thereon,  and  its  appur- 
tenances, not  exceeding  in  value,  five  thousand  dollars, 
to  be  selected  by  the  husband  and  wife,  or  either  of 
them,  or  other  head  of  a  family,  shall  not  be  subject  to 
forced  sale  on  execution,  or  any  final  process  from  any 
court,  for  any  debt  or  liability  contracted  or  incurred 
after  November  thirteenth,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and  sixty-one,  except  process  to 
enforce  the  payment  of  the  purchase  money  for  such 
premises,  or  for  improvements  made  thereon,  or  for  legal 
taxes  imposed  thereon,  or  for  the  payment  of  any  mort- 
gage thereon,  executed  and  given  by  both  husband  and 
wife,  when  that  relation  exists.  Said  selection  shall  be 
made  by  either  the  husband  or  wife,  or  both  of  them,  or 
other  head  of  a  family,  declaring  their  intention  in  writing 
to  claim  the  same  as  a  homestead.  Said  declaration 
shall  state  when  made  by  a  married  person  or  persons, 
that  they  or  either  of  them  are  married,  or  if  not  mar- 
ried, that  he  or  she  is  the  head  of  a  family,  and  they  or 
either  of  them,  as  the  case  may  be,  are,  at  the  time  of 
making  such  declaration,  residing  with  their  family,  or 
with  the  person  or  persons  under  their  care  and  main- 
tenance on   the  premises,  particularly  describing  said 
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premises,  and  that  it  is  their  intention  to  use  and  claim 
the  same  as  a  homestead,  which  declaration  shall  be 
signed  by  the  party  or  parties  making  the  same,  and 
acknowledged  and  recorded  as  conveyances  affecting  real 
estate  are  required  to  be  acknowledged  and  recorded; 
and  from  and  after  the  filing  for  record  of  said  declara- 
tion, the  husband  and  wife  shall  be  deemed  to  hold  said 
homestead  as  joint  tenants;  provided,  that  if  the  property 
declared  upon  as  a  homestead  be  the  separate  property 
of  either  spouse,  both  must  join  in  the  execution  and 
acknowledgment  of  the  declaration;  and  if  such  property 
shall  retain  its  character  of  separate  property  until  the 
death  of  one  or  the  other  of  such  spouses,  then  and  in 
that  event  the  homestead  right  shall  cease  in  and  upon 
said  property,  and  the  same  belong  to  the  party  {or  his 
or  her  heirs)  to  whom  it  belonged  when  filed  upon  as  a 
homestead;  and,  provided  further,  that  tenants  in  com- 
mon may  declare  for  homestead  rights  upon  their  respec- 
tive estates  in  lands,  and  the  improvements  thereon;  and 
hold  and  enjoy  homestead  rights  and  privileges  therein, 
subject  to  the  rights  of  their  cotenants,  to  enforce  parti- 
tion of  such  common  property  as  in  other  cases  of  tenants 
in  common."     (Stats.  1879,  c  131.) 

That  other  provision  of  our  constitution  to  which  our 
attention  has  been  drawn  is  section  31,  article  4: 

"All  property,  both  real  and  personal,  of  the  wife 
owned  or  claimed  by  her  before  marriage,  and  that 
acquired  afterward  by  gift,  devise  or  descent,  shall  be 
her  separate  property;  and  laws  shall  be  passed,  more 
clearly  defining  the  rights  of  the  wife  in  relation,  as  well 
to  her  separate  property,  as  to  that  held  in  common  with 
her  husband.  Laws  shall  also  be  passed  providing  for 
the  registration  of  the  wife's  separate  property." 

Pursuant  to  the  directory  provision  in  this  section  of 
our  constitution,  the  legislature  in  1873  passed  an  act 
entitled  "An  act  defining  the  rights  of  husband  and 
wife."  (Section  2165,  et  aeq.,  Revised  Laws,  1912.)  By 
this  act,  it  is  provided: 

"  Section  1.  All  property  of  the  wife,  owned  by  her 
before  marriage,  and  that  acquired  by  her  afterwards  by 
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gift,  bequest,  devise,  or  descent,  with  the  rents,  issues, 
and  profits  thereof,  is  her  separate  property;  and  all 
property  of  the  husband  owned  by  him  before  marriage, 
and  that  acquired  by  him  afterwards  by  gift,  bequest, 
devise,  or  descent,  with  the  rents,  issues,  and  profits 
thereof,  is  his  separate  property. 

"Sec.  2.  All  other  property  acquired,  after  marriage, 
by  either  husband  or  wife,  or  both,  except  as  provided  in 
sections  14  and  15  in  this  act,  is  community  property." 

Section  6  of  the  act  of  1873  was  amended  by  the  legis- 
lature of  1897,  and  the  section  as  amended  reads: 

"The  husband  has  the  entire  management  and  control 
of  the  community  property,  with  the  like  absolute  power 
of  disposition  thereof,  except  as  hereinafter  provided, 
as  of  his  own  separate  estate;  provided,  that  no  deed  of 
conveyance,  or  mortgage,  of  a  homestead  as  now  defined 
by  law  regardless  of  whether  a  declaration  thereof  has 
been  filed  or  not,  shall  be  valid  for  any  purpose  whatever 
unless  both  the  husband  and  wife  execute  and  acknowl- 
edge the  same  as  now  provided  by  law  for  the  conveyance 
of  real  estate." 

Respondent,  in  its  brief,  refers  us  to  the  several 
decisions  of  this  court  bearing  upon  the  acts  of  our 
legislature  defining  homesteads  and  homestead  rights: 
Smith  V.  Stewart,  13  Nev.  69;  Smith  v.  Shrievea,  13  Nev, 
327;  In  Re  Estate  of  Walley,  11  Nev.  260;  Child  v.  Single- 
ton. 15  Nev.  461.  But  these  decisions,  having  to  do  with 
the  construction  and  application  of  homestead  laws 
passed  pursuant  to  the  provisions  of  our  constitution,  we 
deem  of  little  assistance  in  deciding  the  question  here 
presented. 

By  the  territorial  statute  of  1861,  as  construed  and 
applied  by  this  court  in  the  case  of  Goldman  v.  Clark.  1 
Nev.  607,  residence  alone  was  sufficient  to  constitute  a 
legal  homestead,  and  the  husband  had  no  power  to  sell 
or  incumber  it  without  the  consent  of  the  wife.  By  the 
constitutional  provision,  however  (sec.  30,  art.  4),  the 
legislature  of  the  state  was  enjoined  to  enact  statutes 
with  a  view  to  the  recording  of  homesteads;  and  it  was 
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with  a  view  of  meeting  this  requirement  that  the  act  of 
1865,  quoted  supra,  was  passed. 

In  the  case  of  Child  v.  Singleton,  supra,  this  court,  in 
discussing  this  legislation  and  the  territorial  act  which 
was  formerly  in  force,  said: 

"This  law,  while  it  does  not  expressly  repeal  the 
territorial  law  of  1861,  has,  in  the  opinion  of  the  court, 
the  effect  of  repealing  it  by  implication.  This  being  so, 
it  follows  that  we  have  no  other  law  on  our  statute  book 
defining  what  a  homestead  is;  and,  since  it  is  only  the 
homestead  'provided  by  law'  that  cannot  be  alienated 
without  the  consent  of  the  owner's  wife  (Const,  art.  4, 
sec.  3),  it  follows  that  the  homestead  of  these  appellants, 
not  having  been  selected  by  a  recorded  declaration  of  the 
claim  (Comp.  Laws,  186),  was,  at  the  date  of  the  mort- 
gage of  plaintiff,  subject  to  alienation  by  the  husband 
alone," 

Prom  the  expression  of  this  court  quoted  above,  it 
appears  manifest  that  in  that  case  the  court  held  as  it 
did  by  reason  of  the  implied  repeal  of  the  territorial  act 
of  1861,  and  would  not  have  so  held  had  the  territorial 
act  of  1861  remained  in  force  and  effect.  The  statute  of 
1897  was  in  effect  a  reenactment  of  the  policy  of  the 
territorial  act  repealed  by  the  statute  of  1865.  The  home- 
stead sought  to  be  recognized  and  protected  by  the  act  of 
1897  is  not  the  homestead  "provided  by  law"  referred  to 
and  made  a  basis  for  the  decision  in  the  case  of  Child  v. 
Singleton,  supra,  but  is  the  homestead  de  facto,  so  to 
speak,  created  by  its  being  the  abiding  place  of  the 
husband  and  wife.  The  very  absence  of  a  statute  similar 
to  that  enacted  in  1897  was  what  impelled  the  court  to 
hold  as  it  did  in  the  case  of  CkUd  v.  Singleton. 

Reference  is  made  by  respondent  to  the  case  of  Dunker 
V.  Chedic,  4  Nev.  378.  The  question  there  presented  was 
as  to  the  power  of  the  legislature,  under  the  constitution, 
to  exempt  the  homestead  from  forced  sale  upon  a  lien 
created  by  husband  and  wife  for  a  loan  or  other  indebted- 
ness. The  court  there  had  under  consideration  the  validity 
of  a  statute  which  provided  that: 
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"No  mortise  or  alienation  of  any  kind,  made  for  the 
purpose  of  securing  a  loan  or  indebtedness  upon  the 
homestead  property,  shall  be  valid  for  any  purpose  what- 
ever," and  the  court  there  held  that  the  legislature 
exceeded  its  powers  in  passing  the  law  in  qu^tion,  for 
the  reason  that  the  statute  in  question  sought  to  establish 
that  certain  provisions  of  exemption  should  apply  to  a 
lien  created  by  husband  and  wife  acting  jointly,  when  the 
constitution  expressly  said  they  should  not.  The  decision 
in  that  case  rested  squarely  upon  section  30,  article  4,  of 
the  constitution. 

The  statute  in  question  in  the  case  at  bar  was  enacted 
pursuant  to  the  provision  and  mandate  of  our  consti- 
tution, as  set  forth  in  section  31,  article  4.  The  act  in 
question,  as  its  title  implies,  is  an  act  defining  the  rights 
of  husband  and  wife,  and  takes  its  authority,  as  well  as 
its  inspiration,  from  section  31,  article  4,  of  the  constitu- 
tion. Section  6  of  the  act,  as  quoted  above,  amended  as 
it  was  in  1897,  is  unquestionably  within  the  mandate  of 
section  31,  article  4,  expressed  in  the  words: 

"Laws  shall  be  passed,  more  clearly  defining  the  rights 
of  the  wife  in  relation,  as  well  to  her  separate  property, 
as  to  that  held  in  common  with  her  husband." 

Section  6  of  the  act  of  1873,  as  amended  in  1897,  and 
as  set  forth  herein,  clearly  defines  the  rights  of  the  wife 
in  property  held  in  common  with  her  husband,  where 
such  property  is  the  home  or  homestead  de  facto,  the 
abiding  place  of  the  community  created  by  the  marriage 
relation.  The  case  of  Bunker  v.  Ckedic,  supra,  is  there- 
fore to  be  distinguished  from  the  case  at  bar. 

As  to  whether  or  not  the  declaration  of  homestead, 
filed  by  the  appellant  Dora  Meyers  after  her  husband 
had  made  and  executed  the  instrument  in  question,  might 
be  set  up  and  interposed  as  a  valid  defense  in  this  case 
we  deem  unnecessary  to  decide.  What  we  do  assume 
to  determine  is  as  to  whether  or  not  the  court  erred  in 
denying  the  right  of  the  appellants  to  prove  the  allega- 
tions of  their  affirmative  contents  set  up  in  their  amended 
answer,  and  as  to  whether  or  not  these  alleged  facts,  if 
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proven,  would  constitute  a  valid  defense  sufficient  to 
warrant  the  court  in  rendering  judgment  for  appellants. 
The  act  of  our  legislature  of  1873,  as  amended  in  1897 
(section  2155,  et  eeq..  Revised  Laws),  is,  as  its  title  sets 
forth,  an  act  defining  the  rights  of  husband  and  wife, 
and  by  section  6  of  that  act  it  is  manifest  that  the  policy 
sought  to  be  established  by  the  legislature  was  one  that 
would  preclude  the  possibility  of  a  wife  being  divested  of 
the  home  by  the  acts  of  her  husband,  perpetrated  either 
with  a  design  to  defraud  her.  or  through  misguided  or 
imprudent  business  transactions  in  which  she  had  no 
part.  In  other  words,  the  act  was  intended,  both  in 
spirit  and  letter,  to  protect  the  dependent  ones  of  the 
family,  and  to  secure  to  them  the  shelter  of  home,  where 
such  home  had  been  acquired  by  the  joint  efforts  and 
through  the  joint  endeavor  or  industry  of  both  spouses. 

It  has  been  stated  that,  as  a  general  proposition  of  law, 
by  virtue  of  the  husband's  sole  right  to  control  the  com- 
munity property,  he  may,  in  most  jurisdictions  where  the 
community  system  obtains,  alienate  during  the  coverture, 
even  without  the  consent  or  joinder  of  the  wife,  any  of 
the  property  belonging  to  the  community.  (21  Cyc.  1666, 
and  cases  there  cited.)  Our  attention  has  been  drawn  to 
no  other  state  in  which  there  exists  a  statutory  provision 
of  force  or  effect  similar  to  that  contained  in  section  2160 
of  our  code.  There  is  a  provision  in  the  act  of  the  State  of 
Washington  to  the  effect  that  the  husband  shall  have 
no  right  to  sell  or  incumber  the  real  property  belonging 
to  the  community,  unless  the  wife  joins  with  him  in  the 
execution  of  the  deed;  and  this  statute  has  received  the 
construction  of  the  courts  of  last  resort  of  the  State  of 
Washington  in  a  number  of  cases,  in  each  of  which  the 
statute  has  been  upheld.  {Sadler  v.  Niesz,  5  Wash.  182, 
31  Pac  630,  1030;  In  Re  Murphy's  Estate,  46  Wash.  574, 
90  Pac.  916;  Holyohe  v.  Jackson,  3  Wash.  T.  235,  3  Pac.  841; 
Hoover  v.  Chambers,  3  Wash.  T.  26, 13  Pac.  547. ) 

The  matter  set  up  by  appellants  in  this  case  by  way  of 
affirmative  defense  averred  the  community  character  of 
the  property  in  question,  setting  forth,  in  substance,  that 
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the  same  had  been  acquired  and  constructed  out  of 
moneys  secured  by  the  joint  efforts  of  the  appellant  and 
his  wife;  that  it  was  their  home  and  the  home  of  their 
family.  Moreover,  it  was  averred  that  these  facts  were 
at  all  times  known  to  the  respondent  bank  and  to  A.  B. 
Witcher,  its  cashier.  These  averments,  if  established  as 
facts,  would  be  sufficient,  in  our  judjrment,  to  bring  the 
case  squarely  within  the  statute  prohibiting  the  husband 
from  conveying  or  mortgaging  the  homestead  without 
the  execution  and  acknowledgment  of  the  instrument 
by  his  wife.  By  the  term  "  homestead, "  as  used  in  section 
6  of  the  code  defining  the  rights  of  the  husband  and 
wife,  it  was  unquestionably  the  intention  of  the  legisla-* 
ture  to  bring  the  inhibition  sought  to  be  established,  and 
the  protection  sought  to  be  afforded,  to  bear  on  the  com- 
munity property  actually  occupied  as  a  homestead,  t.  e.,  a 
place  of  abode  "consisting  of  a  quantity  of  land,  together 
with  the  dwelling  house  thereon  and  its  appurtenances, 
not  exceeding  in  value  five  thousand  dollars." 

It  is  unnecessary  for  us  to  determine  in  this  instance 
as  to  what  limitations  or  extent,  either  from  a  standpoint 
of  value  or  amount,  the  homestead  contemplated  by  sec- 
tion 6  should  embrace,  so  long  as  it  did  not  exceed  in 
value  that  amount  set  as  a  maximum  by  the  homestead 
act  as  set  forth  in  our  statute,  to  wit,  $5,000.  The  statute 
provides  a  penalty,  so  to  speak,  for  the  making  of  an 
instrument  mortgaging  or  disposing  of  the  homestead 
premises'  by  the  husband  without  the  action  of  his  wife; 
and  in  this  respect  it  declares  the  instrument  to  be 
void. 

In  the  case  of  Graves  v.  SmitA,  7  Wash.  14, 34  Pac  213, 
the  court  held,  under  the  statute  of  Washington,  that  a 
husband  could  not  enter  into  a  valid  contract  which 
would  convey  community  real  estate. 

In  the  case  of  Gunderaon  v.  Gunderson,  25  Wash.  459, 
65  Pac.  791,  it  was  held  that  a  deed  of  land  situate  in 
another  state,  executed  by  a  husband  as  grantor,  without 
naming  the  wife  as  grantor,  and  without  any  acknowl- 
edgment on  her  part,  was  insufficient,  even  though  the 
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husband  at  the  Bame  time  held  a  power  of  attorney  from 
his  wife. 

In  the  case  of  Hoover  v.  Chambers,  supra,  it  was  held 
that  a  husband  could  not  incumber  community  real  estate, 
even  by  a  lease,  where  such  instrument  was  made  by 
him  alone,  and  that  the  same  was  void. 

In  Re  Murphy's  Estate,  supra,  it  was  held  that,  although 
there  were  recitals  in  a  deed  made  to  a  husband,  to  the 
effect  that  the  land  was  his  separate  property,  such 
recitals  could  not  affect  the  community  character  of  the 
land,  where  it  was  purchased  with  community  funds  and 
the  wife  was  not  aware  of  the  recitals;  and,  under  such 
conditions,  the  husband  could  not  dispose  of  the  property 
in  question  without  the  cooperation  of  his  wife. 

In  Holyoke  v.  Jackson,  supra,  the  Supreme  Court  of 
Washinglxjn  held  that  a  contract  for  the  sale  of  commu- 
nity property,  entered  into  by  the  husband,  was.  invalid 
where  such  contract  was  made  or  entered  into  without 
his  wife's  joining  therein.  Under  such  a  condition, 'it 
was  held  that  the  vendee,  having  knowledge  or  notice  of 
the  fact  that  the  subject-matter  of  the  contract  was  real 
estate  impressed  with  a  community  nature,  could  not 
recover  damages  for  the  husband's  failure  to  execute  the 
contract. 

The  case  of  Sadler  v.  Niesz,  supra,  is  a  most  interesting 
case  upon  the  subject,  containing,  as  it  does,  separate 
opinions  written  by  the  three  judges  of  the  Supreme 
Court  of  Washington.  The  case  is  illuminative  of  the 
subject;  and,  while  holding  that,  under  conditions  such 
as  those  presented  in  that  case,  the  wife  was  estopped 
from  setting  aside  transactions  entered  into  by  the 
husband  when  he  had  openly  declared  that  he  was  not 
a  married  man,  and  when  her  absence  tended  to  induce 
the  community  to  believe  in  his  representations  in  this 
respect,  nevertheless  the  court  in  that  case  held  that  the 
spirit  and  intent  of  a  statute  similar  to  ours  was  bene- 
ficial and  salutary,  tending,  as  it  did,  to  prevent  the  wife 
from  being  divested  of  that  property  which,  by  her  efforts 
in  combination  with  those  of  her  husband,  she  had  assisted 
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in  securing  or  creating.  We  deem  the  same  reasoning  to 
be  applicable  in  the  case  at  bar. 

In  the  case  of  Konnerup  v.  Frandsen,  8  Wash.  551,  36 
Pac.  493,  the  court  held  that  the  wife  might  be  estopped 
from  setting  up  title  to  the  land,  although  community  in 
nature,  where  an  agreement  for  sale  had  been  made  at 
her  request  and  with  her  full  knowledge,  acquiescence, 
and  consent. 

The  conditions  in  the  case  at  bar,  as  set  forth  by  the 
record,  contain  none  of  the  elements  which,  as  we  view 
it,  would  estop  the  appellant  Dora  Meyers  from  setting 
up  in  her  answer  the  affirmative  defense  therein  con- 
tained; and,  if  these  averments  were  established,  they 
would,  in  our  judgment,  constitute  a  valid  defense. 

The  action  of  the  court,  in  sustaining  the  objection  to 
the  evidence  of  the  appellant  Meyers  tending  to  support 
this  affirmative  defense,  was  error. 

For  the  foregoing  reason,  the  judgment  of  the  lower 
court  and  the  order  denying  a  new  trial  should  be 
reversed. 

It  is  so  ordered. 

NORCEOSS,  C.  J. :  I  concur. 

Coleman,  J.,  having  tried  the  case  in  the  lower  court, 
did  not  participate  in  the  decision. 

Per  Curiam: 

Petition  for  rehearing  granted. 
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[No.  2161] 

H.  H.  PORCH,  Plaintiff-Appellant,  v.  J.  C.  PAT- 
TERSON, ANNIE  B.  PATTERSON,  and  GEORGE 
H.     GREENFIELD,     DEFENDANTS.       ANNIE     B. 
PATTERSON,    DEPENDANT-RESPONDENT. 
[15ePac.439] 

1.  Appeal  and  Ebbob — Conditional  Aftibkance. 

Where  tbe  principles  of  a  case  are  controlled  by  the  declnlou 
in  a  Conner  case  in  wlilch  a  petition  for  rehearing  Is  pending, 
the  decision  rendered  In  the  case  at  bar  will  be  subject  to 
turtber  order,  dependent  upon  tbe  final  disposition  of  the 
petition  for  rehearing. 

Appeal  from  the  Fourth  Judicial  District  Court,  Elko 
County;  E.  J.  L.  Taber,  Judge. 

Action  by  H.  H.  Porch  against  J.  C.  Patterson  and 
others.  From  a  judgment  for  the  defendants,  plaintiff 
appeals.    Afluined  on  oonditionB. 

E.  A.  Klein,  for  Appellant: 

The  signature  of  respondent  to  the  mortgage  was  not 
necessary,  under  the  constitution,  as  no  written  declara- 
tion of  a  homestead  was  ever  filed  by  her.  Section  30, 
article  4,  of  the  constitution,  required  the  legislature  to 
enact  laws  providing  for  the  recording  of  homesteads 
within  the  county  in  which  they  shall  be  situated;  and  in 
compliance  therewith  section  2142,  Revised  Laws,  was 
enacted;  and  section  2160,  Revised  Laws,  subsequently 
enacted,  is  void,  being  in  violation  of  the  direct  and 
mandatory  provisions  of  section  30,  article  4,  of  the 
constitution. 

B.  F.  Curler  and  F.  S.  Gediiey,  for  Respondent: 
Ap[»ellant's  contention  as  to  the  law  of  homesteads  has 
been  repudiated  by  this  court     {Estate  of  Wailey,  11 
Nev.  262;  In  Re  Cook's  Estate,  34  Nev.  217;  Goldman  v. 
CIarft.lNev.607.) 

A  homestead,  as  provided  by  law,  shall  be  exempt  from 
any  process  of  law,  and  shall  not  be  alienated  without 
the  joint  consent  of  husband  and  wife,  when  that  relation 
exists.     (Const.  Nevada,  sec.  30,  art.  4.) 
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Section  2160,  Revised  Laws,  is  simply  a  limitation  upon 
the  power  of  the  husband  to  alienate  or  encumber  a  cer- 
tain kind  of  community  property.  Such  power  exists  in 
the  legislature,  in  the  absence  of  a  constitutional  inhibi- 
tion. (Ldes  V.  Diahler,  12  Cal.  328;  Holyoke  v.  Jackson,  3 
Wash.  T.  239,  3  Pac.  841;  Adams  v.  Black.  6  Wash.  528, 
33  Pac.  1074;  Gund  v.  Parke.  15  Wash.  393,  46  Pac.  408; 
WarburUm  v.  White,  174  U.  S.  484,  44  L.  Ed.  555. ) 

By  the  Court,  McCarran,  J. : 

This  case  presents  the  precise  question  involved  in  the 
case  of  First  National  Bank  of  Ely  v.  Meyers,  39  Nev.  235, 
150  Pac.  308.  Upon  authority  of  that  case  the  judgment 
will  be  affirmed. 

We  appreciate  that  the  question  involved  in  these  two 
cases  is  of  the  greatest  importance,  not  only  to  the  parties 
to  these  two  suits,  but  to  the  bar  and  the  people  generally. 
The  learned  junior  justice,  who  tiles  a  dissenting  opinion 
in  this  case,  did  not  participate  in  the  decision  by  this 
court  in  the  Meyers  case,  supra.  In  the  latter  case  there 
is  now  pending  a  petition  for  a  rehearing.  We  have  con- 
cluded not  to  determine  the  petition  for  a  rehearing  in  the 
Meyers  case  until  after  the  publication  of  the  opinions 
filed  in  this  case  and  opportunity  afforded  for  any  member 
of  the  bar  to  be  heard  amicus  curix  upon  the  question 
involved.  We  are  advised  that  counsel  for  appellant  in 
the  case  at  bar  has  left  the  state,  and  whether  he  or  other 
counsel  for  appellant  appears  further  by  way  of  petition 
for  a  rehearing  in  this  case,  the  judgment  now  entered 
will  be  subject  to  further  order  dependent  upon  the  final 
disposition  of  the  petition  for  rehearing  in  the  Meyers 
case,  so  that  the  final  disposition  of  the  two  cases  by  this 
court  will  be  the  same. 

The  twopoints  of  view,  relative  to  theproper  construction 
to  be  placed  on  our  constitutional  and  statutory  provisions 
concerning  homesteads  and  community  property,  are  pre- 
sented in  the  opinion  heretofore  rendered  in  the  Meyers 
case  and  in  the  dissenting  opinion  in  this  case.  The 
divergent  views  are  worthy  of  most  careful  consideration, 
not  only  by  the  members  of  the  court,  but  by  the  bar  in 
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general.    Subject  to  the  conditions  heretofora  stated,  the 
judertnent  is  affirmed. 
NORCROSS,  C.  J. :  I  concur. 

Coleman,  J.,  dissenting. 

I  dissent  from  the  judgment  in  this  case  and  from 
the  views  expressed  in  the  Meyers  case,  which  is  the 
basis  of  the  judgment  in  the  case  at  bar,  and  because 
of  the  great  importance  of  the  questions  involved,  shall 
undertake  to  give  the  reasons  which  seem  to  me  to  fully 
justify  my  action. 

While  the  opinion  in  the  Meyers  case  correctly  quotes 
the  homestead  act  of  1879  (Stats.  1879,  c.  131),  we  call 
attention  at  the  outset  to  the  fact  that  the  act  of  1879 
was  an  amendment  to  section  1  of  the  homestead  act  of 
1864-65.  The  original  act  of  1864-65  reads  in  part  as 
follows : 

"Section  1.  The  homestead,  consisting  of  a  quantity 
of  land,  together  with  the  dwelling  house  thereon,  and 
its  appurtenances,,  not  exceeding  in  value  the  sum  of 
five  thousand  dollars,  to  be  selected  by  the  husband  and 
wife,  or  either  of  them,  or  other  head  of  a  family,  shall 
not  be.  subject  to  forced  sale  on  execution,  or  any  final 
process  from  any  court,  for  any  debt  or  liability  con- 
tracted or  incurred  after  November  thirteenth,  in  the 
year  of  our  Lord  one  thousand  eight  hundred  and  sixty- 
one.  Said  selection  shall  be  made  by  either  the  husband 
or  wife,  or  both  of  them,  or  other  head  of  a  family, 
declaring  their  intention,  in  writing,  to  claim  the  same 
as  a  homestead.  Said  declaration  shall  state  that  they, 
or  either  of  them,  are  married,  or  if  not  married,  that 
he  or  she  is  the  head  of  a  family,  that  they,  or  either 
of  them,  as  the  case  may  be,  are  at  the  time  of  making 
such  declaration,  residing  with  their  family  or  with  the 
persons  under  their  care  and  maintenance  on  the  prem- 
ises, particularly  describing  said  premises,  and  that  it 
is  their  intention  to  use  and  claim  the  same  as  a  home- 
stead, which  declaration  shall  be  signed  by  the  party 
making  the  same,  and  acknowledged  and  recorded  as 
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conveyances  affecting  real  estate  are  required  to  be 
acknowledged  and  recorded,  and  from  and  after  the 
filing  for  record  of  said  declaration,  the  husband  and 
wife  shall  be  deemed  to  hold  said  homestead  as  joint 
tenants, 

■  "Sec.  2.  *  •  *  nor  shall  said  homestead  property- 
be  deemed  to  be  abandoned  without  a  declaration  thereof 
in  writing,  signed  and  acknowledged  by  both  the  hus- 
band and  wife,  or  other  head  of  a  family,  and  recorded 
in  the  same  office,  and  in  the  same  manner,  as  the 
declaration  of  claim  to  the  same  is  required  to  be 
recorded.    •     •     *"  (Stats.  1864-65,  pp.  225,  226.) 

It  will  be  seen  that  the  amendment  of  1879  in  no  way 
affects  the  question  involved  in  the  case  at  bar.  The 
amendatory  act  of  1879  did  not  amend  section  2,  quoted. 

In  territorial  days,  before  the  adoption  of  our  con- 
stitution, there  was  what  may  be  said  to  have  been  a 
de  facto  homestead ;  that  is,  the  filing  and  recording  of 
a  statement  claiming  certain  premises  as  a  homestead 
was  not  necessary.  (Stats.  1861,  p.  24;  ChUd  v.  Single- 
ton, 15  Nev.  463.) 

It  is  conceded  that  were  it  not  for  the  act  of  1897, 
amending  section  6  of  the  act  of  1873  (Stats.  1873,  c. 
119),  defining  the  rights  of  husband  and  wife,  the 
mortgage  In  question  in  the  present  case  would  be 
valid.  It  is  the  contention  of  appellant,  as  it  was  in  the 
Meyers  case,  that  section  30,  article  4,  of  our  constitu- 
tion, which  provides:  "•  •  •  Laws  shall  be  enacted 
providing  for  the  recording  of  such  homestead  within 
the  county  in  which  the  same  shall  be  situated,"  is  man- 
datory, and  that,  the  legislature  having  passed  an  act 
in  pursuance  thereof,  no  subsequent  legislature  could 
repeal  or  amend  the  same  so  as  to  dispense  with  the 
filing  of  such  homestead  statement,  so  long  as  the  con- 
stitutional provision  quoted  is  in  force.  While  in  con- 
sidering this  case  we  must  discuss  several  questions 
pertaining  to  the  rules  relative  to  the  construction  of 
statutory  and  constitutional  provisions,  it  will  all  be 
solely  for  the  purpose  of  an  intelligent  consideration 
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and  determination  of  the  contention  of  appellant,  as 
just  stated. 

Is  section  30,  article  4,  of  the  constitution  mandatory? 
Without  discussing  the  question  at  all,  the  court  in  the 
Meyers  case  says:  "Pursuant  to  the  directory  provi- 
sion. •  ♦  •  "  With  all  due  respect  for  the  learning 
and  judgment  of  my  associates,  I  must  take  issue  with 
the  statement  just  quoted.  That  constitutional  pro- 
visions may  be  mandatory  is  clear.  A  most  excellent 
work  which  is  now  being  presented  to  the  bench  and 
bar  of  the  country  says : 

"In  the  interpretation  of  constitutions  questions 
frequently  arise  as  to  whether  particular  sections  are 
mandatory  or  directory.  The  courts  usually  hesitate  to 
declare  that  a  constitutional  provision  is  directory 
merely  in  view  of  the  tendency  of  the  legislature  to 
disregard  provisions  which  are  not  said  to  be  manda- 
tory. Accordingly  it  is  the  general  rule  to  regard 
constitutional  provisions  as  mandatory,  and  not  to 
'  leave  it  to  the  will  of  a  legislature  to  obey  or  disregard 
them.  This  presumption  as  to  mandatory  quality  is 
usually  followed,  unless  it  is  unmistakably  manifest 
that  the  provisions  were  intended  to  be  directory 
merely.  The  analogous  rules  distinguishing  mandatory 
and  directory  statutes  are  of  little  value  in  this  con- 
nection, and  are  rarely  applied  in  passing  iu)on  the  pro- 
visions of  a  constitution.  So  strong  is  the  inclination 
in  favor  of  giving  obligatory  force  to  the  terms  of  the 
organic  law  that  it  has  even  been  said  that  neither  by 
the  courts  nor  by  any  other  department  of  the  govern- 
ment may  any  provision  of  the  constitution  be  regarded 
as  merely  directory,  but  that  each  and  every  one  of  its 
provisions  should  be  treated  as  imperative  and  manda- 
tory, without  reference  to  the  rules  distinguishing 
between  directory  and  mandatory  statutes.  Occasion- 
ally in  the  body  of  a  state  constitution  there  i&  inserted 
a  declaration  that  its  provisions  are  mandatory  and 
prohibitory,  unless  by  express  words  declared  to  be 
otherwise.     The  use  of  the  word  'shall'  is  generally 
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considered  as  an  indication  of  the  mandatory  character 
of  the  proviaion."  (6  R.  C,  L.  p.  50.) 

See,  also,  8  Cyc.  p.  762. 

But  we  need  not  look  further  than  our  own  court  for 
authority  to  sustain  the  contention,  for  it  was  said,  in 
Dunker  v.  Chedic,  4  Nev.  on  page  382,  "Save  that  the 
legislature  must  obey  the  direct  commands  of  the  con- 
stitution. •  *  *  "  In  the  opinion  of  the  writer,  it  is 
not  an  open  question  in  this  state  whether  or  not  the 
constitutional  provision  under  consideration  is  manda- 
tory. In  an  opinion  written  by  Chief  Justice  Beatty, 
concurred  in  by  Justices  Hawley  and  Leonard,  con- 
ceded to  have  been  the  very  ablest  court  the  state  has 
ever  had,  it  is  said : 

"But  by  section  30,  article  4,  of  the  constitution,  the 
legislature  of  the  state  was  enjoined  to  pass  laws  pro- 
viding for  the  recording  of  homesteads,  and  in  pur- 
suance of  this  injunction,  the  law  of  1866  (requiring 
recording)  •  •  •  was  passed."  (Child  v.  Singleton, 
15  Nev.  463.) 

This  court,  consisting  of  the  same  able  jurists,  speak- 
ing through  the  same  judge,  again  says : 

"That  section  is  an  enlargement  and  adaptation  of 
section  9  of  the  homestead  act  of  1861,  of  which  the 
whole  act  is  simply  a  reenactment  with  some  trifling 
alterations,  and  the  addition  of  provisions  for  recording 
homesteads  and  declarations  of  abandonment,  made,  no 
doubt,  for  the  purpose  of  carrying  out  the  apparent 
purpose  of  the  framers  of  the  constitution  to  make 
registration  of  the  homestead  a  condition  precedent  to 
its  exemption,  and  to  the  disability  of  the  owner  to 
alienate  or  incumber  it."  (Estate  of  WcUley,  11  Nev. 
265.) 

What  plainer  language  could  have  been  used?  The 
court  says  it  was  the  apparent  purpose  of  the  framers 
of  the  constitution  to  make  registration  of  the  home- 
stead a  condition  precedent  to  its  exemption.  We  are  at 
an  utter  loss  to  conceive  of  words  more  emphatically 
stating  the  purpose  of  the  framers  of  the  constitution. 
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Not  content  with  the  declaration  last  quoted,  this 
court,  composed  of  the  same  able  expounders  of  the  law, 
speaking  through  Mr.  Justice  Leonard,  in  Smith  v. 
Stewart,  13  Nev.  at  page  69,  reiterates  its  interpretation 
of  the  section  mentioned,  in  the  following  words : 

"It  may  be  well  to  notice  preliminarily,  however,  that 
at  the  session  of  the  legislature  of  1864-65  the  consti- 
tution of  this  state  was  in  force,  and  that  section  30, 
article  4,  required  laws  to  be  enacted  providing  for  the 
recording  of  homesteads  within  the  county  in  which  the 
same  should  be  situated.  Such  provision  was  made  in 
section  1,  statute  of  1864-65." 

Can  there  be  any  doubt  as  to  the  idea  which  the  court 
meant  to  convey  by  the  word  "required"?  Does  it  not 
clinch  the  contention  that  the  constitutional  convention 
made  it  mandatory  upon  the  legislature  to  pass  such  a 
law? 

Again,  in  Smith  v.  Skrieves,  13  Nev.  at  page  327, 
Judge  Beatty,  in  expressing  his  dissent  (from  the  judg- 
ment of  the  court  upon  another  matter)  says : 

"There  is  no  room  for  doubt  that  the  occasion  for 
enacting  a  new  homestead  law  in  1865  was  the  require- 
ment of  the  constitution,  then  newly  adopted  (art.  4, 
sec.  30),  that  laws  should  be  passed  providing  for  the 
recording  of  homesteads  in  the  counties  wherein  they 
were  situated.  In  compliance  with  this  injunction  of 
the  constitution  the  California  law  of  1860  was  copied." 

"Upon  still  another  ground  we  think  there  must  be 
a  decree  against  the  defendants.  This  homestead  right, 
if  any  such  was  acquired,  must  have  been  acquired 
under  the  act  of  March  6,  1865  (1  Comp.  Laws,  p.  60, 
sec.  186,  et  seq.),  which  so  far  as  relates  to  the  question 
involved,  is  a  verbatim  copy  of  the  California  act  of 
April  28,  1860  (Stats.  1860,  311).  Under  the  constitu- 
tion of  Nevada  a  homestead  right  is  acquired  *as  pro- 
vided by  law.'  (Const,  art.  4,  sec.  30.)  Now,  the  mode 
provided  by  law  is  as  prescribed  by  the  act  of  1865 
above  cited.  To  secure  the  right  there  must  be  a 
declaration  in  writing,  either  by  husband  or  wife,  or 
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both,  making  the  claim  and  stating  the  matters  required 
by  that  act,  signed,  acknowledged,  and  recorded  as 
conveyances  affecting  real  estate  are  required  to  be 
acknowledged  and  recorded,  'and  from  and  after  the 
filing  for  record  of  said  declaration  the  husband  and 
wife  shall  be  deemed  to  hold  said  homestead  as  joint 
tenants' ;  that  is  to  say,  the  character  of  the  homestead 
attaches,  and  the  estate  takes  its  new  characteristics  as 
such  from  the  date  of  this  record.  (Smith,  Adminis- 
trator, V.  Shrievea,  13  Nev.  303.)  The  mortgage  in  this 
case  was  made  and  recorded  long  before  the  filing  of 
the  declaration  of  homestead.  There  can  be  no  doubt, 
we  take  it,  that  if  the  Corbetts  at  the  date  of  the 
mortgage  had  sold  this  property  (block  56),  taking 
their  pay  for  it,  and  had  executed  a  conveyance  in  fee, 
such  conveyance  could  not  have  been  defeated  by  any 
subsequent  filing  of  a  declaration  of  homestead  by  either 
husband  or  wife,  or  both,  or,  in  other  words,  by  any 
homestead  right  acquired  after  the  making  and  record- 
ing of  the  conveyance.  (Hawthorne  v.  Smith,  3  Nev. 
182,  93  Am.  Dec.  397;  Estate  of  Walley,  11  Nev.  265.) 
If  so,  the  mortgage  cannot  be  defeated,  for  it  was 
executed  for  a  valuable  consideration,  when  no  home- 
stead right  had  attached,  'as  provided  by  law.'  The 
object  of  the  law  requiring  a  declaration  to  be  filed, 
among  other  things, 'particularly  describing  the  prem- 
ises,' was  doubtless  to  give  notice  to  parties  dealing  with 
the  property,  and  till  such  notice  parties  could  safely 
deal  with  it.  This  is  not  like  a  case  of  attachment  or 
judgment  lien.  Those  are  but  general  lines  imposed  in 
invitum  by  the  law.  The  party  parts  with  no  considera- 
tion to  obtain  them  until  he  actually  purchases  at  the 
sheriff's  sale.  The  indebtedness  has  already  been 
incurred  without  taking  security,  and  the  attaching  or 
judgment  creditor  is  only  seeking  to  force  himself, 
under  the  law,  into  a  better  position.  Until  he  has  pur- 
chased at  the  sale  he  has  parted  with  nothing  on  the 
credit  of  the  property.  If  a  sale  should  actually  take  place 
before  any  claim  of  homestead  is  made,  I  apprehend  a 


^dbyGoo^lc 


Porch  v.  Patterson 


Coleman,  J.,  dissenting 


title  would  pass,  notwithstanding  a  subsequent  claim 
of  homestead  should  be  made  with  all  the  forms  of  law. 
This  seems  to  be  the  view  of  the  law  taken  by  the 
Supreme  Court  of  Nevada  in  Hawthorne  v.  Smith, 
supra.  But  in  making  this  mortgage  there  was  the 
consent  of  the  party,  and  the  mortgage  was  given  in 
consideration  of  the  money  advanced.  The  money  was 
advanced  on  the  credit  of  the  property  and  the  mortga- 
gee stands  in  the  same  position  that  a  bona  fide  pur- 
chaser taking  a  conveyance  in  fee  would  occupy.  The 
property,  under  the  constitution  and  laws,  had  not  then 
been  impressed  with  the  character  of  a  homestead. 
Such  was  the  construction  actually  given  to  the  Califor- 
nia act  before  it  was  adopted  by  Nevada,  and  the  con- 
struction, being  most  reasonable,  may  be  presumed  to 
have  been  adopted  with  the  language  of  the  statute; 
and  such  is  the  sgund  reason  of  the  thing.  (Cohen  v. 
Davis,  20  Cal.  187;  Gluckauf  v.  Bliven,  23  Cal.  312.) 
None  of  the  defendants  having  established  a  homestead 
right  superior  to  the  mortgage,  there  must  be  a  decree 
in  favor  of  the  complainant."  (Com.  &  Sav.  Bank  of 
San  Jose  v.  Corbett,  5  Sawy.  543,  Fed.  Cas.  No.  3058.) 

Thus  it  will  be  seen  that  not  only  did  the  legislature 
which  followed  on  the  heels  of  the  constitutional  con- 
vention construe  the  provision  in  section  30,  article  4,  of 
the  constitution  as  being  mandatory,  but  every  judge 
who  lived  at  the  time  of  the  holding  that  convention, 
who  drank  inspiration  from  it,  and  who  had  occasion 
to  consider  the  question,  also  so  construed  it. 

But  the  Meyers  case  practically  reverses  the  former 
decisions  of  the  court,  without  discussing  them  at  all. 
We  are  therefore  called  upon  to  consider  if  the  court  is 
justified  in  so  doing.  In  the  first  place,  it  seems  to  the 
writer  that  opinions  from  a  court  composed  of  such 
able  jurists  as  Justices  Beatty,  Hawley,  and  Leonard 
are  conceded  to  have  been  are  entitled  to  considera- 
tion and  an  analytical  discussion  before  they  are  over- 
ruled; otherwise  it  is  an  open  question  whether  or 
not  the  court  really  intended  to  oveiTule  the  decisions 
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mentioned ;  but,  since  the  decisions  alluded  to  were  called 
to  the  attention  of  the  court  in  the  Meyers  case  by  the 
brief  of  counsel  for  respondent,  we  can  but  infer  that 
it  was  the  intention  of  the  court  to  reverse  the  former 
decisions.  However,  let  that  be  as  it  may,  we  will  con- 
sider the  propriety  of  adhering  to  the  rule  formerly  well 
established  by  the  authorities  referred  to.  It  is  a  well- 
known  and  universally  acknowledged  rule  for  the  guid- 
ance of  courts  in  the  interpretation  of  statutory  and 
constitutional  provisions  that  the  intent  of  the  framers 
of  the  section  to  be  construed  must  control.  {Mighels  v. 
Eggers,  36  Nev.  364,  136  Pac.  106;  State  v.  Brodigan. 
37  Nev.  250,  141  Pac.  988.)  No  doubt  this  is  why  it  is 
also  held  that : 

"Contemporaneous  and  practical  construction  of  con- 
stitutional provisions  by  the  executive  and  legislative 
departments  of  the  government  will  be  considered  by 
the  courts  in  passing  upon  constitutional  questions." 
(8  Cyc.  736.) 

"  'Great  regard,'  says  Lord  Coke,  'ought,  in  construing 
a  statute,  to  be  paid  to  the  construction  which  the  sages 
of  the  law,  who  lived  about  the  time  or  soon  after  it 
was  made,  put  upon  it,  because  they  were  best  able  to 
judge  of  the  intention  of  the  makers  at  the  time  when 
the  law  was  made.'  "  (Dwarris  on  Statutes,  2d  ed.  1848, 
p.  562.) 

"The  presumption  is  that  those  who  were  the  con- 
temporaries of  the  constitution  makers  have  claims  to 
deference  of  later  tribunals  because  they  had  the  best 
opportunities  of  informing  themselves  of  the  under- 
standing of  the  framers,  and  of  the  sense  put  upon  the 
constitution  by  the  people  when  it  was  adopted."  (6 
R.  C.  L.,  p.  63.) 

In  Labadie  v.  Smith,  41  Okl.  at  page  779,  140  Pac.  at 
page  430,  the  court  quotes : 

"The  construction  placed  on  statutes  or  constitutional 
provisions  by  officers  in  the  discharge  of  their  duties, 
either  at  or  near  the  time  of  the  enactment,  which  has 
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been  long  acquiesced  in,  is  a  just  medium  for  the  judicial 
interpretation." 

See,  also,  Logan  v.  Davis,  233  U.  S.  613,  34  Sup.  Ct. 
685-690,  58  L.  Ed.  1121 ;  State  v.  Brodigan,  35  Nev.  39, 
126  Pac.  682. 

The  contemporaneous  interpretation  of  the  legisla- 
ture of  section  30,  article  4,  of  the  constitution  was 
manifested  by  its  enactment  at  its  session  in  1864-65  of 
a  law  requiring  the  recording  of  the  declaration  of  the 
selection  of  the  homestead.  The  legislature  evidently 
construed  that  section  of  the  constitution  as  an  injunc- 
tion upon  it  to  pass  such  a  law.  Not  only  was  that 
legislature  imbued  with  that  idea,  but  so  was  this  court, 
as  is  manifest  from  the  decisions  from  which  we  have 
quoted. 

And  that  the  full  force  of  the  rule  contended  for  may 
be  appreciated,  it  should  be  borne  in  mind  that  the 
constitutional  convention  adjourned  July  27,  1864,  and 
that  the  first  legislature  thereafter,  and  the  one  which 
enacted  a  law  requiring  the  recording  of  a  declaration 
of  the  selection  of  a  homestead,  convened  December  12 
of  the  same  year.  The  decision  in  Estate  of  Walley, 
supra,  was  rendered  in  1876,  about  twelve  years  after 
the  constitutional  convention  had  adjourned,  and  the 
other  decisions  not  very  long  thereafter.  Thus  it  would 
seem  that  if  the  intent  of  the  constitutional  convention, 
as  interpreted  by  the  legislature  of  1864^-65,  and  by  this 
court  a  few  years  later,  should  control,  as  seems  to  be 
in  accord  with  judicial  expressions,  the  courts  of  the 
state  at  this  day  are  bound  to  adhere  to  the  holding  that 
the  portion  of  section  30,  article  4,  of  the  constitution 
quoted  above  is  mandatory. 

But  had  there  been  no  judicial  expression  on  the  point 
by  this  court,  I  am  constrained  to  believe  that  every 
reasonable  consideration  justifies  this  court  at  this  time 
in  holding  that  the  portion  of  the  constitution  in  ques- 
tion is  mandatory.  This  statement  opens  up  for  investi- 
gation the  intent  of  the  constitutional  convention  in 
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incorporating  in  the  constitution  the  language  quoted. 
In  considering  this  phase  of  the  case,  it  might  be  well 
to  have  in  mind  the  fact  that  if  the  amendment  of  1897, 
8upra,  is  valid,  it  works  a  practical  return  to  the  situa- 
tion which  existed  before  the  adoption  of  the  constitu- 
tion (when  no  recording  was  required),  and  to  inquire 
what  the  reason  was  which  induced  the  constitutional 
convention  to  adopt  the  mandatory  provision  of  section 
30,  article  4,  of  the  constitution,  requiring  that  the 
legislature  pass  a  law  providing  for  the  recording  of 
the  homestead  selection.  If  the  law  as  it  then  stood 
was  satisfactory;  if  it  protected  all  persona  from 
fraudulent  practices  —  what  good  could  have  been 
accomplished  by  a  change?  The  conclusive  presump- 
tion must  be  that  some  strong  reason  animated  the 
constitutional  convention,  because  not  a  dissenting  voice 
was  raised  in  protest  against  the  provision  relating  to 
recording.  As  is  said  in  Beal  on  Cardinal  Rules  of  Legal 
Interpretation,  at  page  274 : 

"Among  the  things  which  have  passed  into  canons 
of  construction  recorded  in  Heydon's  case  (1584),  3 
Rep.  18,  pt.  Ill,  7b,  we  are  to  see  what  was  the  law 
before  the  act  was  passed,  and  what  was  the  mischief 
or  defect  for  which  the  law  had  not  provided,  what 
remedy  parliament  appointed,  and  the  reason  of  the 
remedy.  {Eastman  Photographic  Materials  Co.  v.  Comp- 
troller-General of  Patents,  Designs  and  Trademarks, 
1898,  A.  C.  671,  at  page  573;  67  L.  J.  Ch.  628,  at  page 
630,  Earl  of  Halsbury,  L.  C.)" 

See,  also,  26  Am.  &  Eng.  Ency.  Law  (2d  ed.)  p.  632; 
Maynard  v.  Johnson,  2  Nev.  27 ;  6  R.  C.  L.  p.  50. 

Courts  are  governed  by  the  same  rules  in  construing 
both  statutes  and  constitutions.  (State  v.  Arrington,  18 
Nev.  414,  4  Pac.  735.) 

Now,  it  may  be  good  deal  a  matter  of  guesswork  for 
us  at  this  distant  day  to  say  exactly  what  evil  the  con- 
stitutional convention  sought  to  remedy  in  providing 
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for  the  passage  of  an  act  requiring  the  recording  of  a 
homestead  selection,  but  that  does  not  lessen  the  impres- 
sion that  there  was  some  well-grounded  reason  for  the 
action.  Hon.  Charles  E.  De  Long,  who  was  a  conspic- 
uous figure  in  the  constitutional  convention,  in  one  of 
his  speeches  in  that  body  said : 

"If  he  commences  at  that  figure,  and  files  his  declara- 
tion, he  will  not  obtain  credit  upon  that  property  which 
he  has  set  apart  as  his  homestead.  He  gives  notice  to 
the  world,  by  the  act  of  recording  his  homestead,  that 
that  property  cannot  be  touched  to  pay  his  debts,  and 
then  nobody  is  defrauded.  Nobody  can  lose  a  dollar  by 
it,  because  every  business  man  will  understand  that 
that  homestead  is  no  basis  upon  which  he  can  give  the 
man  credit,  and  if  he  owns  nothing  aside  from  that,  he 
has  no  basis  upon  which  to  obtain  credit  except  his 
honor."    (Nevada  Const.  Deb.  and  Proc.  p.  285.) 

He  again  says : 

"  *  •  •  Then  I  file  my  declaration  claiming  it  as 
a  homestead."  (Id.,  p.  286.) 

The  views  thus  expressed  were  accepted  without  ques- 
tion. Thus  we  see  that  the  purpose  of  the  constitutional 
convention,  as  clearly  expressed,  was  to  prevent  fraud, 
which  carries  the  implication  that  events  had  proven 
that  the  law  as  it  then  existed  did  not  do  so. 

Without  indulging  at  length  in  speculation,  we  may 
with  profit  show  one  danger  that  might  flow  from  sus- 
taining the  judgment  of  the  lower  court,  by  an  illustra- 
tion which  has  been  suggested  to  our  mind.  It  might 
transpire  in  many  cases  that  while  the  record  title  to 
real  property,  as  would  appear  from  an  abstract  of 
title,  would  be  perfect,  nevertheless  a  pitfall  would  lurk 
unnoticeable.  Suppose  title  to  a  city  lot  ran  to  John 
Smith  alone  seventeen  years  ago.  Three  months  later 
he  conveyed  to  his  successor  by  a  deed  showing  neither 
the  signature  nor  existence  of  Smith's  wife.  There- 
upon, like  others  who  have  momentarily  touched  the 
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affairs  of  our  state  and  departed,  he  left  for  parts 
unknown,  and  nothing  has  been  heard  of  him  since. 
Although  the  record  title  to  the  property  may  be  as 
straight  as  a  string,  capital,  knowing  the  shoals  ahead, 
will  falter  and  ask,  "Did  Smith  have  a  wife  at  the  time 
of  his  conveyance?"  The  best,  possibly,  that  can  be 
furnished  in  answer  to  this  question  is  vague  neighbor- 
hood repute  of  years  ago.  If  he  was  married  at  that 
time,  did  his  wife  live  with  him  on  the  premises  when 
Smith  executed  the  deed?  To  answer  this  it  may  be 
ascertained  by  again  consulting  the  old  neighbors  that 
some  old  woman  lived  with  Smith  on  the  place,  but 
whether  wife,  sister,  housekeeper,  or  some  other  they 
were  never  able  to  determine — the  occupants  were  of  a 
reticent  and  incommunicative  disposition.  These  ques- 
tions  indicating  doubt  and  uncertainty  and  title  chaos, 
may  be  indefinitely  multiplied.  It  is  learned  that  during 
the  same  period  Smith  owned  a  little  farm  outside  the 
city,  and  those  of  his  neighbors  who  still  live  and  can 
be  found  may  recollect  that  Smith  and  the  woman 
referred  to  spent  a  portion  of  their  time  in  the  city  and 
a  portion  on  the  farm.  Which  is  the  homestead  de  facto  f 
Are  both  such?  If  we  do  away  with  the  selection  by 
recording,  which  the  constitution  contemplated  and  the 
statute  of  1864-65  carried  out,  we  are  in  doubt  as  to 
which  in  legal  contemplation  was  the  homestead  (de 
facto)  as  well  as  when  such  a  legal  characterization 
properly  terminated.  The  early  statute  makes  clear 
what  shall  be  necessary  to  constitute  an  abandonment 
of  the  homestead,  viz,  a  declaration  of  abandonment  in 
writing  signed  and  acknowledged  by  both  spouses  and 
recorded  in  the  same  office,  and  in  the  same  manner,  as 
the  declaration  of  claim  to  the  same  is  required  to  be 
recorded.  Is  this  now  the  law,  if,  as  the  opinion  in  the 
Meyers  case  states,  "the  statute  of  1897  was  in  effect  a 
reenactment  of  the  policy  of  the  territorial  act  repealed 
by  the  statute  of  1865"?    If  it  is,  it  seems  foolish  to 
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require  a  record  of  the  abandonment  and  not  of  the 
claim  of  homestead  itself.  If  it  is,  and  an  abandon- 
ment be  recorded,  how  soon  thereafter  may  the  home- 
stead de  facto  be  reestablished  by  resuming  residence  on 
the  premises  or,  indeed,  by  simply  continuing  to  reside 
thereon?  If  it  is  not,  what  would  constitute  an  aban- 
donment of  the  claim  by  Smith  and  his  spouse,  and  how 
shall  a  record  thereof  be  made  so  that  in  after  years 
it  may  be  proved  and  the  validity  of  the  Smith  deed 
established. 

Speculation  aside,  we  need  not  search  far  for  at  least 
one  motive  which  probably  animated  the  constitutional 
convention.  That  body  was  composed  of  39  members, 
33  of  whom  came  from  California  to  Nevada  between 
1856  and  1864.  The  legislature  of  California,  in  1851, 
passed  a  homestead  act  in  which  no  provision  was  made 
for  recording  the  homestead  selection  (Stats.  Cal.  2d 
Sess.  1851,  p.  296.)  In  the  case  of  Reynolds  v.  Pixley, 
6  Cal.  166  (decided  at  the  April  term,  1856) ,  it  is  said : 

"Before  leaving  this  case  we  feel  constrained  to 
express  our  regret  that  the  legislature  has  failed  to 
provide  that  notice  of  homestead  should,  in  all  cases, 
be  recorded.  Such  a  law  would  do  away  with  all  the 
difficulties  which  now  embarrass  these  rights,  and  be 
found  a  wise  and  salutary  barrier  against  deceit  and 
dishonesty.  As  the  law  now  stands,  so  far  from 
accomplishing  the  end  designed,  it  is  a  fruitful  source 
of  fraud  and  perjury,  and  will  eventually  lead  to  more 
mischief  than  all  the  other  difficulties  which  embarrass 
real  property  in  this  state.  These  rights  are  so  illy 
defined,  that  it  is  almost  impossible  for  human  fore- 
sight to  detect  or  guard  against  them;  and  much  of 
the  property  of  this  state,  which  has  passed  through 
many  hands,  will  eventually  be  found  incumbered  to  its 
full  value  with  these  unrecorded  liens." 

The  legislature  of  California,  in  1860  (Stats.  1860, 
p.  311),  evidently  because  of  the  language  quoted  from 
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the  California  case,  amended  the  act  of  1851  so  as  to 
make  necessary  the  recording  of  the  homestead.  Thus 
it  can  be  easily  seen  that  in  all  probability  the  consti- 
tutional convention  of  Nevada,  in  providing  for  the 
passage  of  a  law  making  necessary  the  recording  of 
the  homestead  selection,  was,  to  some  extent  at  least, 
animated  by  the  words  of  the  Supreme  Court  of 
California  and  the  action  of  the  legislature  of  that 
state. 

Furthermore,  since  there  is  no  conflict  between  sec- 
tions 30  and  31,  article  4,  of  the  constitution,  we  think 
this  court  has  passed  upon  substantially  the  identical 
question  now  before  us  in  the  case  of  State  v.  Arring- 
ton,  18  Nev.  412,  4  Pac.  735.  In  that  case  the  question 
involved  was  whether  or  not  the  legislature  could  All 
an  oflice,  in  view  of  the  language  of  the  constitution, 
which  provides  for  the  election  of  public  officials  by  the 
people.    The  court  said : 

"But  in  seeking  for  limitations  and  restrictions,  we 
must  not  conflne  ourselves  to  express  prohibitions. 
Negative  words  are  not  indispensable  in  the  creation  of 
limitations  to  legislative  power,  and,  if  the  constitution 
prescribes  one  method  of  filling  an  office,  the  legislature 
cannot  adopt  another.  •  *  •  For  instance,  it  is 
declared  in  section  32,  article  4,  that  the  legislature 
shall  provide  for  the  election  by  the  people  of  certain 
officers  named.  There  are  no  negative  words  employed 
to  the  effect  that  the  legislature  shall  not  elect  or 
appoint  them,  or  provide  for  their  election  or  appoint- 
ment in  some  other  way ;  still  no  one  would  claim  that 
a  law  providing  for  their  election  or  appointment 
by  a  different  mode  would  be  constitutional.  In  fact, 
counsel  for  respondents  admit  that  it  would  not  be. 

"  *  •  •  On  the  contrary,  section  32  of  article  4 
plainly  shows  an  intention  to  leave  it  to  the  legislature 
whether  officers  other  than  those  specifically  named 
are  required,  and  if  they  are,  power  is  given  to  create 
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them  and  to  make  provision  for  filling  tliem,  provided 
only  that  the  incumbents  shall  be  elected  by  the  people. 
*  *  •  The  upshot  of  the  whole  matter  is  this:  The 
framers  of  the  constitution  decided  for  themselves  that 
the  officers  named  were  necessary  and  should  be  elected 
by  the  people;  but  they  left  it  to  the  legislature  to 
decide  as  to  the  necessity  of  additional  ones,  whether 
state,  county,  or  township,  requiring  only  that  they,  like 
those  named,  should  be  elected  by  the  people." 

To  bring  out  clearly  the  force  of  the  opinion  cited, 
we  will  paraphrase  the  language  quoted,  the  interpolated 
words  being  italicized ; 

"But  in  seeking  for  limitations  and  restrictions,  we 
must  not  confine  ourselves  to  express  prohibitions. 
Negative  words  are  not  indispensable  in  the  creation  of 
limitations  to  legislative  power,  and,  if  the  constitution 
prescribes  one  method  of  creating  a  homestead,  the 
legislature  cannot  adopt  another.  •  •  *  For  instance, 
it  is  declared  in  section  SO,  article  4,  that  the  legisla- 
ture shall  provide  for  the  recording  of  homesteads. 
There  are  no  negative  words  employed  to  the  effect 
that  the  legislature  shall  not  provide  for  homesteads 
without  requiring  them,  to  be  recorded;  still  no  one 
would  claim  that  a  law  providing  homesteads  and  pre- 
scribing that  they  need  not  be  recorded  would  be  con- 
stitutional. •  •  •  On  the  contrary,  section  30,  article 
4,  plainly  shows  an  intention  to  leave  it  to  the  legisla- 
ture what  the  value  and  extent  of  homesteads  should 
be,  and  power  is  given  to  create  them  and  to  make  pro- 
vision for  the  formalities  which  shall  attend  them,  pro- 
vided only  that  they  shall  be  recorded.  •  •  •  The 
upshot  of  the  whole  matter  is  this:  The  framers  of 
the  constitution  decided  for  themselves  that  homesteads 
were  necessary  and  should  be  recorded;  but  they  left  it 
to  the  legislature  to  decide  as  to  the  necessity  of  other 
formalities  and  as  to  the  value  and  extent  of  the  home- 
stead." 

If  the  judgment  appealed  from  should  be  sustained, 
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what  would  be  the  effect  as  applied  to  other  portions  of 
the  constitution?  Section  25,  article  4,  of  the  constitu- 
tion (Rev,  Laws,  283)  reads: 

"The  legislature  shall  establish  a  system  of  county 
and  township  srovemment  which  shall  be  uniform 
throughout  the  state." 

Section  26,  article  4  (Rev.  Laws,  284),  reads: 

"The  legislature  shall  provide  by  law,  for  the  election 
of  a  board  of  county  commissioners  in  each  county,  and 
such  county  commissioners  shall  jointly  and  individually 
perform  such  duties  as  may  be  prescribed  by  law." 

We  have  quoted  two  successive  sections  of  the  consti- 
tution, in  each  of  which  is  embodied  instructions  to  the 
legislature;  and,  if  the  theory  of  respondent  is  correct, 
what  is  to  prevent  the  legislature,  under  the  powers 
given  it  by  section  25,  from  providing  for  the  appoint- 
ment of  boards  of  county  commissioners  instead  of 
their  election?  Or,  again,  what  shall  prevent  the  legis- 
lature, under  section  26,  from  violating  the  provision 
of  section  25  as  to  uniformity  by  prescribing  different 
duties  for  the  boards  of  the  various  counties?  Further 
illustrating  our  view,  section  32,  article  4,  of  the  con- 
stitution (Rev.  Laws,  290)  deals  with  the  legislative 
power  over  certain  county  officers,  and  provides; 

"  •  •  •  The  legislature  shall  provide  for  their  election 
by  the  people,  and  fix  by  law  their  duties  and  compensa- 
tion" (an  instruction  to  the  legislature,  as  in  the  section 
relative  to  homesteads). 

If  the  theory  of  respondent  is  sound,  under  section 
25,  article  4,  above  mentioned,  the  legislature  might 
violate  section  32,  just  quoted,  by  providing  that  one  or 
more  of  the  county  officials  specified  in  section  32  be 
appointed  by  the  governor,  instead  of  being  elected  by 
the  people.  But  that  this  cannot  be  done,  see  the 
Arrington  case,  supra. 

Other  similar  illustrations  might  be  given,  but  to  do 
so  would  unduly  prolong  this  opinion. 

The  court,  in  the  case  of  Morris  v.  Powell,  125  Ind. 
292,  25  N.  E.  224,  9  L.  R.  A.  326,  had  under  consideration 
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substantially  the  same  question  involved  here,  wherein 
it  was  said : 

"It  is  a  well-settled  rule  of  law  that  'when  the  consti- 
tution defines  the  circumstances  under  which  a  right 
may  be  exercised  or  a  penalty  imposed,  the  specification 
is  an  implied  prohibition  against  legislative  interference, 
to  add  to  the  condition  or  to  extend  the  penalty  to  other 
cases.'  This  language  of  Judge  Cooley  is  quoted  with 
approval  by  the  court  in  the  case  of  Quinn  v.  State, 
supra,  36  Ind.  485,  9  Am.  Rep.  754.  See,  also,  Mech. 
Pub.  Off.  sec.  148;  State  v.  WiUiams,  5  Wis.  308,  68 
Am.  Dec.  65,  supra;  State  v.  Tuttle,  53  Wis.  45,  9  N.  W. 
791.  In  other  words,  when  the  constitution  commands 
how  a  right  may  be  exercised,  it  prohibits  the  exercise 
of  that  right  in  some  other  way.  If  exercised  at  all  it 
must  be  exercised  as  commanded  by  the  constitution." 

"A  state  constitution  is  also  binding  on  the  courts  of 
the  state,  and  on  every  officer  and  every  citizen.  Any 
attempt  to  do  that  which  is  prescribed  in  any  other 
manner  than  that  prescribed,  or  to  do  that  which  is  pro- 
hibited, is  repugnant  to  that  supreme  and  paramount 
law,  and  invalid."  <6  R.  C.  L.  p.  40.) 

Other  instructive  cases  on  this  question  are:  Keller 
V.  State  (Tex.  Or.  App.)  87  S.  W.  669,  1  L.  R.  A.  n.  s. 
489 ;  Water  Co,  v.  Covington,  156  Ky.  569,  161  S.  W. 
988;  Atkinson  v.  Board,  18  Idaho,  282,  108  Pac.  1046, 
28  L.  R.  A.  n.  s.  412;  State  v.  Railway  Co.,  253  Mo.  642, 
162  S.  W.  144;  State  v.  Moores,  55  Neb.  480,  76  N.  W. 
175,  41  L.  R.  A.  624 ;  State  ex  rel.  Crumb  v.  Mayor,  34 
Mont.  67,  85  Pac.  744;  8  Cyc.  741;  State  v.  Butler 
(Fla.)  69  South.  771. 

It  is  contended  that,  pursuant  to  section  31  of  article 
4  of  the  constitution,  the  legislature  had  the  right  to 
amend  section  5  of  the  act  of  1873,  as  was  done  by  the 
legislature  of  1897,  as  quoted  in  the  Meyers  case.  In 
construing  constitutions  and  statutes  there  is  no  more 
familiar  rule  than  the  one  requiring  that,  where  possible, 
effect  be  given  to  every  word. 

"It  is  an  elementary  rule  of  construction  that  effect 
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must  be  given,  if  possible,  to  every  word,  clause,  and 
sentence  of  a  statute.  In  other  words,  a  statute  must 
receive  such  construction  as  will  make  all  its  parts 
harmonious  with  each  other,  and  render  them  consistent 
with  its  general  scope  and  object."  (Ex  Parte  Prosole, 
32  Nev.  383,  108  Pac.  632 ;  Torreyson  v.  Board,  7  Nev. 
22;  Heywood  v.  Nye  Cmmty,  36  Nev.  571,  137  Pac.  515.) 

In  considering  the  subject  of  construction  of  constitu- 
tions, it  is  said : 

"In  construing  a  constitutional  provision  it  is  the 
duty  of  the  court  to  have  recourse  to  the  whole  instru- 
ment, if  necessary,  to  ascertain  the  true  intent  and 
meaning  of  any  particular  provision;  and,  if  there  is 
an  apparent  repugnancy  between  different  provisions, 
the  court  should  harmonize  them,  if  possible.  Fre- 
quently the  meaning  of  one  provision  of  a  constitution, 
standing  by  itself,  may  be  obscure  or  uncertain,  but  is 
readily  apparent  when  resort  is  had  to  other  jwrtions 
of  the  same  instrument.  It  is  therefore  an  established 
canon  of  constitutional  construction  that  no  one  pro- 
vision of  the  constitution  is  to  be  separated  from  all 
the  others,  and  to  be  considered  alone,  but  that  all  the 
provisions  bearing  upon  a  particular  subject  are  to  be 
brought  into  view  and  to  be  so  interpreted  as  to  effec- 
tuate the  great  purpose  of  the  instrument.  •  *  » 
Another  elementary  rule  is  that,  if  possible,  effect 
should  be  given  to  every  part  and  every  word,  and 
that  unless  there  is  some  clear  reason  to  the  contrary, 
no  portion  of  the  fundamental  law  should  be  treated  as 
superfluous.  Hence,  as  a  general  rule,  the  court  should 
avoid  a  construction  which  renders  any  provision 
meaningless  or  inoperative."  (6  R.  C.  L.,  pp.  47,  48.) 

On  the  same  point  Cyc.  says : 

"The  whole  instrument  is  to  be  examined  with  a  view 
to  ascertaining  the  meaning  of  each  and  every  part 
The  presumption  and  legal  intendment  is  that  each  and 
every  clause  in  a  written  constitution  has  been  inserted 
for  some  useful  purpose,  and  therefore  the  instrument 
must  be  construed  as  a  whole  in  order  that  its  intent 
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and  sreneral  purposes  may  be  ascertained;  and,  as  a 
necessary  result  of  this  rule,  it  follows  that  wherever 
it  is  possible  to  do  so,  each  provision  must  be  construed 
so  that  it  shall  harmonize  with  all  others,  without  dis- 
torting the  meaning  of  any  such  provision,  to  the  end 
that  the  intent  of  the  framera  may  be  ascertained  and 
carried  out  and  effect  (riven  to  the  instrument  as  a 
whole."  (8Cyc.  p.  730.) 

Now  it  is  clear  that  if  effect  is  to  be  given  to  section 
31,  article  4,  of  the  constitution,  as  held  in  the  Meyers 
case,  that  portion  of  section  30,  article  4,  of  the  con- 
stitution providing  for  the  passage  of  a  law  requiring 
the  recording  of  a  declaration  of  homestead  is  nullified. 
This  cannot  be  done  if  the  rule  of  construction  which 
we  have  invoked  is  still  operative,  as  we  understand  it 
to  be. 

Can  it  be  said  that,  even  though  that  portion  of  section 
30,  article  4,  of  the  constitution  in  reference  to  the 
passing  by  the  legislature  of  a  law  providing  for  the 
recording  of  a  declaration  of  homestead  is  mandatory, 
and  that  a  legislature  complied  with  that  mandate,  a 
subsequent  legislature  can  nullify  the  command  of  the 
constitution  by  passing  another  law,  in  conflict  with  the 
law  passed  in  pursuance  of  such  mandate?  We  think  not. 

We  would  be  willing  to  concede  that  if  there  were 
an  irreconcilable  conflict  between  sections  30  and  31, 
article  4  of  the  constitution,  probably  the  latter  section 
would  control;  but  there  is  no  conflict  between  them. 
Consequently  we  are  of  the  opinion  that,  while  the 
legislature  can  pass  laws  defining  the  rights  of  the  wife 
to  the  community  property,  such  laws  must  be  con- 
fined in  their  scope  within  such  limitations  as  not  to 
conflict  with  a  law  passed  in  pursuance  of  a  mandatory 
provision  of  the  constitution,  and  when  such  laws  are 
passed  they  are  valid.  But  when  a  law  is  passed  which 
in  its  scope  is  in  conflict  with  one  enacted  in  pursuance 
of  such  mandatory  provision  of  the  constitution,  it  is 
void. 

As  an  illustration,  suppose  there  were  no  laws  in  the 
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state  against  gambling;  that  the  legislature  passes  an 
act  incorporating  the  city  of  Reno,  and  by  section  30  of 
the  act  provides  that  there  shall  be  no  faro  played  in 
said  city,  and  that  the  city  council  shall  pass  an 
ordinance  making  the  playing  of  faro  a  misdemeanor, 
punishable  by  a  fine;  that  by  section  31  of  said  incor- 
poration act  it  is  provided  that  the  city  council  shall 
pass  an  ordinance  regulating  gambling  in  said  city ;  that 
in  pursuance  of  section  30  the  city  council  passes  an 
ordinance  making  the  playing  of  faro  a  misdemeanor, 
and  fixing  the  punishment  at  a  fine  of  $500  for  each 
offense;  that  subsequently  the  city  council  passes  an 
ordinance  regulating  gambling  in  said  city,  by  the  terms 
of  which  it  is  provided  that  the  city  may  license  indi- 
viduals to  carry  on  gambling  of  all  kinds  on  Virginia 
Street  between  the  hours  of  6  p.  m.  and  6  a.  m.  Would 
any  one  have  the  temerity  to  urge  that  such  an  ordinance 
would  be  valid  as  to  the  game  of  faro?  We  think  not, 
and  for  the  reason  that  the  legislature  makes  it  manda- 
tory upon  the  city  by  the  act  of  incorporation  to  pass 
an  ordinance  prohibiting  faro,  and  such  mandate  having 
been  carried  into  effect,  it  cannot  be  nullified  by  another 
ordinance  in  conflict  with  it,  for  the  reason  that  the  act 
of  incorporation  is  the  very  foundation  of  the  city 
organization,  and  all  of  its  ordinances  must  be  subordi- 
nated to  the  act  bringing  the  city  government  into 
existence.  So,  in  the  case  at  bar,  the  constitution  is 
the  very  foundation  of  our  state  government,  and  while 
by  section  31  power  is  given  the  legislature  to  pass  a 
certain  law,  it  cannot  be  supposed  that  the  framers  of 
the  constitution  presumed  that  the  scope  of  the  law 
passed  in  pursuance  thereof  would  be  in  conflict  with 
8  mandatory  provision  of  section  30  of  the  constitution, 
but  in  harmony  with  it.  It  is  well  said  in  State  v.  Butler 
(Fla.)  69  South,  at  page  781: 

"Where  a  constitutional  provision  will  bear  two  con- 
structions, one  of  which  is  consistent  with,  *  •  • 
an  intention  expressed  clearly  in  a  previous  section,  the 
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former  must  be  adopted,  that  both  provisions  may  stand 
and  have  effect"  (citing  Chance  v.  County  of  Marion, 
64  111.  66). 

Being  convinced  that  the  former  decisions  of  this 
court,  in  which  it  was  held  that  the  provision  of  section 
30,  article  4,  of  the  constitution  is  mandatory,  are  sound, 
and  that  there  is  no  irreconcilable  conflict  between  sec- 
tions 30  and  31  of  said  article  4,  I  see  no  way  of  escap- 
ing the  force  of  the  language  used  by  Beatty,  C.  J.,  in 
State  V.  Hallock,  14  Nev.  on  page  205,  33  Am.  Rep.  559, 
where  he  said: 

"It  is  true  that  the  constitution  does  not  expressly 
inhibit  the  power  which  the  legislature  has  assumed  to 
exercise,  but  an  express  inhibition  is  not  necessary.  The 
affirmation  of  a  distinct  policy  upon  any  specific  point 
in  a  state  constitution  implies  the  negation  of  any  power 
in  the  legislature  to  establish  a  different  policy.  'Every 
positive  direction  contains  an  implication  against  any- 
thing contrary  to  it  which  would  frustrate  or  disap- 
point the  purpose  of  that  provision.  The  frame  of  the 
government,  the  grant  of  legislative  power  itself,  the 
organization  of  the  executive  authority,  the  erection  of 
the  principal  courts  of  justice,  create  implied  limitations 
upon  the  law-making  authority  as  strong  as  though  a 
negative  was  expressed  in  each  instance.'  (People  v. 
Draper,  15  N.  Y.  544.)  The  presumption  is  always  that 
the  positive  provisions  of  a  constitution  are  mandatory 
and  not  merely  directory  (Cooley's  Const.  Lim.  78,  79), 
and  there  is  nothing  to  overthrow  this  presumption  with 
respect  to  the  provisions  under  discussion." 

See,  also,  State  v.  Gas  Co..  15  Ariz.  294,  138  Pac.  781. 

The  court  in  the  Meyers  case  cites  several  decisions 
from  the  State  of  Washington  to  the  effect  that  the 
husband  could  not  convey  the  real  property  belonging 
to  the  community  unless  the  wife  joined.  We  have  no 
fault  to  find  with  those  decisions ;  but  in  none  of  those 
cases  was  there  involved  the  constitutional  question  pre- 
sented in  the  Meyers  case  and  in  the  case  at  bar,  and 
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consequently  they  are  of  no  weight  in  determining  the 
question  demanding  our  consideration. 

Since  that  portion  of  section  30,  article  4,  of  the  con- 
stitution, requiring  the  legislature  to  pass  laws  provid- 
ing for  the  recording  of  the  selection  of  a  homestead,  and 
the  passing  of  an  act  in  pursuance  thereof,  was  manda> 
tory  and  not  in  conflict  with  section  31  of  that  article 
of  the  constitution,  I  am  of  the  opinion  that  the  amend- 
ment of  1897,  which  is  quoted  in  the  Meyers  case,  is 
void,  and  that  the  judgment  of  the  lower  court  should 
be  reversed. 


[No.  2184] 

CHARLES  J.  GAULT,  RESPONDENT,  v.  JAMES 
GROSE,  Appellant. 

[155  PflC.  10981 

1.  EvlDEWCE AFFIBMATIVE    DEFENSE. 

To  maintain  an  affirmative  defense  It  must  be  establlslied 
by  a  preponderance  of  the  eTldeuce. 

2.  Appeal  and  Errob — Review — Sufficiency  of  Evidence. 

An  appellate  court  la  reluctant  to  disturb  tbe  trial  court's 
Judgment  on  tbe  ground  that  tbe  evidence  does  not  jnstlfy  It, 
nud  will  not  do  so  except  where  there  Is  no  substantial  evi- 
dence to  support  It 

R.    WaTEBS      and      WATEBCOUBSEfi IRRIOATTON LICENSE BTIIVRCX, 

SUFFicnMCY  Or, 

Evidence  In  an  action  to  enjoin  defendant's  use  of  a  ditch 
to  conduct  water  to  bis  ranch.  In  whlcb  defendant  claimed  an 
Irrevocable  license  to  use  the  ditcb.  kefd  to  Justify  a  Judgment 
for  the  plaintiff. 

Appeal  from  Second  Judicial  District  Court,  Washoe 
County;  Cole  L.  Harwood,  Judge. 

Action  by  Charles  J.  Gault  for  an  injunction  against 
James  Grose.  Judgment  for  plaintiff,  motion  for  new 
trial  denied,  and  defendant  appeals.  Jadgment  and 
order  affirmed. 

L.  B.  Fowler  and  James  D.  Finch,  for  Appellant; 
Appellant   proved   conclusively  the    existence  of    an 
irrevocable  license.    The  use  of  the  ditch  was  open  and 
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visible,  and  known  to  the  owners  of  the  property;  and 
respondent  is  estopped  at  this  time  from  denying  to  the 
appellant  the  privilege  of  using  the  ditch,  which  would 
result  in  reducing  the  value  of  the  latter's  land  and  make 
a  portion  of  it  absolutely  worthless.  Equity  will  not  per- 
mit acta  which  are  fraudulent  and  unjust  (Gustin  v. 
HaHing,  121  Pac.  522;  MapU  Orchard  G.  &  V.  Co.  v. 
MarshaU,  75  Pac.  371;  Wiel  on  Water  Rights,  3d  ed.  vol.  1, 
p.  601,  sees.  556,  557.) 

Summerfield  &  Richards,  for  Respondent: 
The  evidence  does  not  show  an  irrevocable  license,  but 
merely  permission  to  appellant  from  successive  owners  of 
the  land  to  make  use  of  the  ditch  from  time  to  time,  as 
an  accommodation.  {Eieing  v.  Ray,  62  Pac  790;  Famum 
on  Waters,  vol.  3,  p.  2317;  25  Cyc.  646.) 

The  waters  claimed  by  appellant  are  waste  waters,  and 
the  law  is  well  settled  that  title  to  waste  waters  cannot 
be  acquired  by  appropriation  and  use  thereof.  {BidUerruin 
v.  Sfeort,  38Nev.  467.) 

By  the  Court,  Coleman,  J. : 

Respondent  obtained  a  judgment  in  the  district  court 
restraining  appellant  from  using  a  certain  ditch  through 
which  to  conduct  water  upon  his  ranch,  and  from  said 
judgment  this  appeal  was  taken. 

The  lands  owned  by  both  parties  consist  of  three  40-acre 
tracts,  and  originally  belonged  to  one  Bryant,  who  sold 
the  southernmost  tract  to  a  man  named  Vance,  which  was 
finally  acquired  by  appellant.  The  other  two  40*3  lying 
north  of  the  tract  owned  by  appellant  were  sold  by  Bryant 
to  one  Matthews,  and  from  him  passed  through  several 
others  to  respondent  Both  appellant  and  respondent 
are  stockholders  in  the  Orr  Extension  Ditch  Company, 
which  owned  a  ditch  that  was  operated  along  the  northerly 
line  of  respondent's  northernmost  tract,  and,  as  such 
stockholder,  are  entitled  to  a  certain  amount  of  water 
from  said  ditch  company  for  irrigation  and  domestic 
purposes.     Since  appellant's  land  is  separated  from  the 
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ditch  owned  by  the  Orr  Extension  Ditch  Company  by  two 
40-acre  tracts,  the  question  of  conducting  the  water  from 
said  Orr  ditch  to  appellant's  land  is  one  which  demanded 
solution  by  appellant  and  his  predecessors  in  interest  from 
the  time  the  land  was  acquired  by  Vance.  The  ditch  in 
question  is  on  the  west  line  of  the  respondent's  ranch, 
running  in  a  southerly  direction. 

To  the  complaint  of  respondent  appellant  filed  an  answer 
pleading  several  defenses,  but  only  one  of  them  is  relied 
upon  in  this  court,  viz,  an  irrevocable  license  to  use  the 
ditch  in  question. 

This  may  be  said  to  be  a  most  unusual  case,  in  that 
there  is  no  dispute  as  to  the  rule  of  law  relied  upon  by 
appellant;  and,  although  the  testimony  consists  of  about 
6,000  words,  both  parties  assert  that  the  evidence  is  sin- 
gularly free  from  conflict;  each  claiming,  however,  that 
the  testimony  should  be  construed  so  as  to  sustain  his 
contention.  It  will  thus  be  seen  that  the  only  way  to 
arrive  at  a  conclusion  as  to  the  disposition  which  should 
be  made  of  the  case  on  this  appeal  is  by  reading  every 
word  of  the  testimony.     This  we  have  done. 

Mr.  Bryant,  the  original  owner  of  the  land  now  owned 
by  both  parties  to  this  action,  prior  to  selling  any  of  the 
land,  constructed  a  ditch  on  the  westerly  line  of  the  land 
so  owned  by  him  to  a  point  within  a  short  distance  of  the 
40-acre  tract  now  owned  by  appellant,  which  he  used  for 
the  irrigation  of  the  two  40-acre  tracts  now  owned  by 
respondent  Vance  having  sold  the  40-acre  tract  to  one 
Wills,  the  latter  negotiated  with  and  obtained  from  Bryant 
a  deed  granting  a  right  of  way  parallel  to  said  ditch  for 
a  pipe  line  to  conduct  water  from  the  Orr  Extension 
ditch  to  the  land  then  owned  by  him,  and  now  owned  by 
appellant. 

The  chief  testimony  in  behalf  of  appellant  to  sustain 
his  contention  is  as  follows; 

"Examination  of  appellant:  Q.  Well,  you  did  what 
with  the  ditch?    A.  Did  what  with  the  ditch? 

"Q.  Yes.  A.  Went  and  cleaned  it  out  for  a  while,  a 
year  or  so.     The  ditch  was  there,  and  I  went  to  Mr. 
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Matthews  and  I  said:  'Mr.  Matthews,  I  want  to  clean 
that  ditch  and  get  water  through  that  ditch.'  I  think  it 
is  twelve  years  a^  this  cominK  July  he  told  me  I  could 
clean  the  ditch,  and  I  have  been  cleaning  and  keep  of  it 
in  repair  from  that  day  to  this. 

"The  Court— Who  is  Mr.  Matthews?  A.  He  is  the  man 
that  bought  the  ranch  from  Mr.  Bryant. 

"The  Court— He  owned  the  ranch  at  that  time?  A.  He 
did  at  that  time;  yes,  sir. 

"Mr.  Fowler — Q.  Mr.  Matthews  was  in  possession  and 
was  the  owner  of  the  land  now  held  by  Charles  J.  Gault; 
is  that  correct?    A.  Yes. 

"Q.  How  long  was  he  the  owner  and  in  possession  of 
that  land,  if  you  know?  A.  I  think  it  must  be  fourteen 
years  ago  since  he  took  possession  of  that 

"Q.  How  long  was  he  there?  A.  He  was  there,  I  think 
it  is  six  or  seven  years. 

"Q.  And  who  succeeded  him  as  the  owner  of  the 
property,  if  you  know?  A.  Mr.  Avansino  bought  Mr. 
Matthews  out. 

"Q.  And  then  who  succeeded  Mr.  Avansino?  A.Mr. 
Capurro. 

"Q.  Who  succeeded  Mr.  Capurro?    A.  Mr,  Victor. 

"Q.  Who  succeeded  Mr.  Victor?    A.  Mr.  Gault. 

"Q.  How  long  ago  did  Mr.  Avansino  enter  upon  that 
property?  A.  Two  years  ago  last  February  I  think  was 
the  first  I  hear  of  him;  two  years  ago  last  February 
since  he  came  on  the  property.  I  was  in  peace  and 
quietness  up  to  that  time.  We  worked  together;  cleaned 
the  ditch  together.  Mr.  Victor  dared  me  to  go  in  the 
ditch,  and  I  wanted  to  know  the  reason  I  couldn't  go  in 
and  do  as  I  had  been  doing  for  years  previous  to  that  I 
says:  'I  have  been  getting  water  through  this  ditch, 
been  cleaning  it  and  keeping  it  up  every  year  for  ten 
years. '  I  had  been  doing  that  before  Mr.  Victor  or  any 
one  interfered  with  me  in  regard  to  cleaning  the  ditch  or 
getting  water  from  it. 

"Q.  What  has  been  the  nature  of  your  use  of  the 
disputed  ditch  in  regard  to  the  quantity  of  water?    A. 
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Why  I  couldn't  irrigate  some  parts  of  my  land  without 
that  ditch. 

"Q.  Have  you  used  that  ditch  every  year  during  the 
time  you  have  been  on  your  property  in  practically  the 
same  way?    A.  I  have  cleaned  it  out,  Mr.  Fowler. 

"Q.  You  have  cleaned  that  ditch?  A.  I  cleaned  that 
ditch;  started  to  clean  the  ditch  twelve  years  ago  this 
coming  July,  but  the  water  was  coming  down  before  I 
cleaned  it  at  all." 

On  cross-examination  he  testified: 

"Q.  Did  you  ever  have  a  conversation  with  Mr. 
Matthews  to  be  permitted  to  take  water  through  that 
ditch  for  the  purpose  of  permitting  you  to  give  your 
stock  a  drink  through  the  winter?  A.  Never  after  we 
talked  at  the  ditch.  My  place  was  dry  in  the  winter 
time  because  it  couldn't  come  through  that  ditch  and 
the  water  was  going  in  the  drain  ditch. 

"Q.  In  that  conversation  did  you  say  to  Mr.  Matthews 
that  you  wanted  some  water  for  your  cattle  during  the 
winter?  A.  I  said  during  the  winter  season  I  had  to 
drive  my  cattle  from  the  place  to  water  them,  and  1 
cleaned  the  ditch  out  and  put  in  a  box.  I  took  it  to  the 
house  where  the  box  used  to  be  at  Mr.  Vance's  time. 
They  were  rotted  out. 

"Q.  You  say  the  box  on  your  land,  the  boxes,  had  rotted 
out  on  that  ditch  during  Mr.  Vance's  time?  A.  Yes; 
through  the  low  lands. 

"Q.  Through  the  low  lands?  A.  Yes;  the  lowest  spot; 
it  was  in  my  land. 

"Q.  That  conversation  that  you  refer  to  with  yourself 
and  Mr.  Matthews  you  asked  Mr.  Matthews  for  permis- 
sion to  take  water  through  that  ditch,  did  you,  for  winter 
so  you  could  water  your  stock,  didn't  you?  A.  Winter 
was  never  mentioned.  I  took  it  through  in  July  month. 
Is  that  winter  month? 

"Q.  Did  you  ask  Mr.  Matthews  then  and  there  to  take 
water  through  that  ditch  to  water  your  stock?  A.  In 
July  month? 

"Q.  When  you  had  that  conversation?    A.  I  told  Mr. 
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Matthews  that  in  the  winter  time  I  had  no  water  for  my 
stock,  and  I  could  clean  that  ditch  out  and  ^et  water 
through  it,  and  he  told  me  I  could,  and  I  turned  the  water 
in  that  ditch  in  July  month.  Mr.  Matthews  didn't  come 
and  say,  'Stop  that  water, '  nor  never  did  any  other  man 
up  to  the  present  time,  but  Mr.  Gault  and  Mr.  Victor. 

"Q.  But  you  did  tell  Mr.  Matthews  at  that  time  that  in 
the  winter  you  had  to  drive  your  cattle  or  stock  off  the 
ranch  to  water  them?    A.  I  had  no  other  way. 

"Q.  Did  you  tell  him  that?  A.  I  didn't  tell  him  that  I 
drove  my  cattle  off,  but  I  had  to  do  so. 

"Q.  For  what  purpose?    A.  For  to  water  them. 

"Q.  What  did  you  ask  Mr.  Matthews?  Why  did  you  ask 
Mr.  Matthews  to  allow  you  to  take  water  through  that 
ditch?  A.  Because  I  didn't  understand  about  it.  I  know 
the  ditch  was  there,  and,  knowing  that  Mr.  Matthews  was 
supposed  to  own  that  ranch  above  me,  I  went  to  him  like 
a  man  and  asked  him  permission  to  clean  that  ditch  and 
get  water  through  it  I  didn't  want  to  go  in  and  jump 
before  I  knew  what  I  was  jumping  about. 

"Q.  You  received  permission  from  Mr.  Matthews  to 
take  water  through  that  ditch?    A.  I  did. 

"Q.  Did  you  have  any  other  conversation  with  Mr. 
Matthews  about  taking  the  water  through  that  ditch?  A. 
Never." 

Respondent,  to  rebut  the  contention  of  the  appellant, 
introduced  the  following,  with  other  testimony: 

"Examination  of  Mr.  Matthews:  Q.  When  you  went  on 
the  ranch  was  that  ditch  leading  from  your  ranch  to  the 
Grose  ranch  open  or  closed?  A.  It  was  closed  when  I 
went  on  the  ranch. 

"Q.  How  was  it  closed?  A.  It  was  just  grown  up  with 
weeds,  rushes,  and  the  banks  fallen  in,  sort  of  showing 
evidence  of  disuse  for  a  long  time. 

"Q.  At  that  time  was  there  any  water  going  through 
your  ditch  into  the  lands  of  Grose?    A.  No,  sir. 

"Q.  Was  the  extension  of  your  ditch  onto  the  lands  of 
Grose  ever  opened  in  your  time?    A.  Yes. 

"Q.  Under  what    circumstances  was  that  extension 
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Opened?  A.  In  the  fall  of  1902  I  think  Mr.  Grose  asked 
permission  if  he  might  use  the  ditch  in  the  winter  time 
to  take  water  down  to  his  premises;  I  think  he  said  for 
the  purpose  of  watering  his  stock  in  the  winter  time. 

"Q.  Now  that  was  Mr,  Grose,  the  defendant  in  this 
case?    A.  Yes. 

"Q.  To  the  best  of  your  recollection,  I  want  you  to  state 
all  the  conversation  that  then  occurred  between  yourself 
and  Mr.  Grose.  A.  i  don't  remember  any  more  than  juat 
the  request  to  use  the  ditch  to  carry  a  small  amount  of 
water  throughout  the  winter  time  down  to  his  premises, 
and  that  he  might  take  it  out  of  my  gate  on  the  Extension 
ditch. 

"Q.  Did  you  give  him  that  permission?    A.  I  did. 

"Q.  Did  he  state  at  that  time  what  he  wanted  the 
water  for?  A.  I  think  he  did;  I  think  he  said  it  was  to 
water  his  stock. 

"Q.  After  you  gave  him  that  permission,  what,  if  any- 
thing, did  Mr.  Grose  do  upon  his  lands  in  connection  with 
your  ditch;  I  mean  immediately  after.  A.  I  don't  think 
he  did  much  of  anything. 

"Q.  Did  he  have  to  clear  the  extension  to  the  ditch? 
A.  He  had  to  clear  it  out  before  he  could  get  the  water 
throi^h. 

"Q.  Do  you  mean  to  say  that  the  extension  of  that 
ditch  had  to  be  cleaned  out  before  water  would  flow  into 
it?    A.  That  is  what  I  understand;  yes. 

"Q.  Had  reeds  grown  up  and  grasses?    A.  Yes. 

"Q.  Upon  your  land  or  near  thereto  had  your  ditch 
been  blocked  up  or  backed  up  before  you  gave  that  per- 
mission? A.  I  cannot  remember  whether  it  was;  whether 
there  was  any  dam  put  in  there  or  not  The  water  didn't 
seem  to  have  any  tendency  to  flow  that  way;  so  I  don't 
think  there  was  any  necessity  for  a  dam. 

"Q.  But  from  your  recollection  the  extension  of  that 
ditch  had  to  be  cleaned  out  before  water  could  flow 
through;  is  that  right?    A.  It  did;  yes. 

"Q.  Did  Mr,  Grose  obtain  this  permission  in  1903?  A.  I 
am  pretty  sure  that  was  the  year. 

"Q.  You  bought  the  place  in  1898,  didn't  you?  A.  1898. 
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"Q.  During  the  period  from  1898  to  the  time  you  gave 
this  permiBsion,  in  1902  or  1903,  was  Mr.  Grose  irrigating 
his  lands  from  any  extension  of  your  ditch?    A.  No,  sir. 

"Q.  Are  you  positive  of  that?    A,  I  am, 

"  Q.  And  during  that  same  period  was  Mr.  Grose  irri- 
gating his  low  lands,  or  what  have  been  designated  as  the 
lands  on  the  north  of  his  ranch?  A.  I  cannot  remember 
what  he  was  doing  down  there  in  those  years,  those  first 
years. 

"Q.  But  you  do  remember  he  was  not  irrigating  that 
portion  of  his  ranch  from  water  obtained  from  your 
ditch?    A.  Yes. 

"Q.  Now,  Mr.  Matthews,  is  that  the  only  permission 
that  you  gave  Mr.  Grose,  or  did  he  ever  ask  you  any 
further  permission?    A.  He  did. 

"Q.  How  long  after  the  first  permission?  A.  As  I 
remember,  every  fall  he  would  come  to  me — he  or  George 
Grose  would  come  to  me— and  ask  if  I  was  through  irri- 
gating with  that  ditch,  so  he  might  have  the  use  of  it  in 
the  winter  time  for  some  purpose.    *    •     • 

"Q.  After  this  first  conversation,  Mr.  Matthews,  to 
which  you  have  testified,  did  you  ever  have  any  further 
conversation  with  Mr.  Grose  regarding  the  taking  of  water 
through  the  extreme  south  end  of  your  ditch?  A.  Only  I 
think  in  the  fall  of  the  year,  as  the  fall  came  around. 

"Q,  What  is  your  recollection  of  that  conversation  or 
those  conversations;  what  did  they  consist  of?  A,  Gen- 
erally as  an  arrangement  by  which  he  could  take  and  use 
the  ditch  in  the  winter  time  for  running  a  small  amount 
of  water  down  to  his  place. 

"Q.  How  many  times  did  such  conversations  occur,  if 
you  can  remember?    A.  I  think  about  four  times. 

"Q.  Extending  over  what  approximate  period?  A. 
About  from  1902,  I  think,  in  the  fall  of  1906,  including 
both  years. 

"  Q.  Now,  Mr.  Matthews,  after  you  allowed  him  to  take 
the  water  through  that  ditch  pursuant  to  the  conversa- 
tions testified  to  by  you,  when  did  he  start  to  irrigate 
with  that  water,  if  you  know?  A.  There  was  one  cir- 
cumstance 1  have  forgotten,  that  George  Grose  came  to 
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me  and  asked  me  once  for  permission  to  irrigate— I  think 
that  was  in  1903 — to  use  the  ditch  for  about  a  week  to 
irrigate  some  land;  that  was  right  after  the  ditch  was 
cleaned  and  before  I  was  ready  to  use  the  ditch.  He 
asked  me  for  permission  to  use  the  ditch  about  a  week. 

"Q.  George  Grose  asked  that?    A.  Yes;  George  Grose. 

"Q.  That  would  be  approximately  in  the  year  1902  or 
1903?    A.  1902  or  1903;  I  think  1903. 

"Q.  Did  you  give  him  that  permission?    A.  I  did. 

"Q.  Now,  during  the  time  that  you  held  possession  of 
the  Gault  ranch  were  you  deprived  of  any  water  from 
your  ditch  on  account  of  the  occupants  of  the  Grose 
premises  using  thatwaterfor  stock  or  for  other  purposes? 
A.  No,  sir;  I  was  not;  I  don't  think  so. 

"  Q.  You  didn't  suffer  from  any  of  their  operations  in 
regard  to  the  use  of  that  water,  did  you?  A.  Some  small 
overflows  happened  once  in  the  winter  time.  The  ditch 
filled  with  snow,  and  the  water  spread  over  considerable 
land. 

"Q.  I  am  not  referring  to  that  particularly,  but  I  mean 
to  say  after  these  conversations  that  you  had,  had  they 
taken  the  water  and  used  it  for  stock,  irrigation,  or  what- 
ever purposes  they  may  have  used  it  for?  On  account  of 
their  use  of  that  water  was  your  supply  diminished  to 
the  extent  that  you  could  not  properly  irrigate  your 
lands?  A.  I  think  not,  because  they  never  used  it  for 
irrigating  unless  it  was  times  when  I  was  not  using  the 
ditch;  at  times  when  I  happened  to  lay  the  ditch  aside, 
my  ground  would  be  all  wet,  they  would  come  up  and 
turn  the  water  down  their  way. " 

1-3.  To  maintain  an  affirmative  defense  it  must  be 
established  by  a  preponderance  of  the  evidence.  An 
appellate  court  is  reluctant  to  disturb  the  judgment  of  a 
trial  court  on  the  ground  that  the  evidence  does  not 
justify  the  judgment,  and  will  not  do  so  except  where 
there  is  no  substantial  evidence  to  support  it.  In  the  case 
at  bar  we  think,  from  a  reading  of  the  entire  record,  that 
the  trial  court  was  amply  justified  in  rendering  the  judg- 
ment which  it  did.     The  appellant  alone  testifies  as  to 
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the  granting  to  him  of  the  so-called  license;  and  the 
testimony  of  the  witness  Matthews,  from  whom  appellant 
claims  to  have  acquired  it,  who  was  called  by  respondent, 
shows  clearly  that  there  was  no  intention  on  his  part  to 
grant  such  a  license.  Before  it  can  be  said  that  such  a 
license  was  granted,  as  contended  for  by  appellant,  there 
must  have  been  a  mutual  understanding  to  that  effect. 
Taking  the  testimony  of  Matthews  at  its  face  value,  that 
there  was  no  such  meeting  of  the  minds  is  clear. 

Unless  the  trial  judge  entirely  disregarded  the  evidence 
of  respondent,  we  do  not  see  how  he  could  have  rendered 
a  judgment  in  favor  of  the  appellant.  The  trial  court 
evidently  was  of  the  opinion  that  the  evidence  in  behalf 
of  respondent  was  convincing.  We  cannot  say  that  the 
court  was  not  justified  in  its  conclusion. 

We  are  of  the  opinion  that  the  judgment  and  order 
appealed  from  should  be  aflirmed;  and  it  is  so  ordered. 

NORCROSS,  C.  J.:  I  concur. 

McCarran,  J.,  having  been  counsel  for  one  of  the 
contending  parties  before  becoming  a  member  of  this 
court,  did  not  participate  in  the  consideration  of  the  case. 

On  Petition  fob  Reheaung 
Per  Curiam: 
Petition  for  rehearing  denied. 
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[No.  2100] 

ALFRED  CHARTZ,  D.  G.  KITZMEYER,  MRS.  C.  W. 
FRIEND,  ANDREW  ROBERT,  W.  H.  KAISER, 
W.  H.  SWEETLAND,  MRS.  E.  KITZMEYER, 
GEE  KING,  MRS.  D.  G.  KITZMEYER,  MRS.  M. 
E.  RINCKEL,  MRS.  D.  CIRCE,  GEO.  E.  KITZ- 
MEYER, GEO.  E.  KITZMEYER  (as  Adminis- 
trator OF  THE  Estate  of  Mrs.  L.  E.  Kitzmeyer. 
Deceased);  CARSON  AERIE  OF  EAGLES,  No. 
1006  (A  Corporation),  by  Its  Trustees;  MRS.  S. 
J.  KELSEY,  1.  S.  SHAW,  LUCY  KLASS,  MARIE 
TOUPIN,  MRS.  MARIE  L.  SUMMERFIELD.  AND 
MRS.  EMILY  COFFIN-ROSS,  Appellants,  v. 
CARSON  CITY  {a  Municipal  Corporation),  and 
A.  MACDONALD,  DENNIS  HURLEY,  PETER 
CROW,  ROBERT  L.  FULSTONE,  and  GEORGE 
GILLSON,  the  Duly  Elected,  Qualified,  and 
Acting  City  Trustees  of  Said  Carson  City, 
Respondents. 

[15«Pae.925] 

I.    MUSlflPAL        CoRPOftATIONS POWERS INDEBTED.IESS "GSEAT 

NECESHITY  OB  Kmeboencv." 

Uev.  Laws.  078.  provklliii;  thnt  In  cns«s  of  great  ne<*3slty 
or  emergenoy.  the  govemlug  twnly  of  a  town  or  city  may.  by 
unnnimouK  vote  and  with  the  approral  of  the  state  board  of 
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rerenue,  authorize  a  temporary  loaa  to  meet  sucb  necesedt? 
or  emergency,  does  not  aathorize  a  city  organized  under  a 
special  charter,  which  as  amended  by  Stats.  1&07.  cc.  29,  146, 
gave  the  truBtees  power  to  Improve  Its  streets  and  to  Issue 
bonds  subject  to  the  right  of  ttie  voters  to  petition  Tor  a  special 
election  on  the  question,  to  make  a  temporary  loan  to  pay  for 
tbe  paving  of  street  Intersections  on  Its  main  street,  since 
■■great  necessity  or  emergency"  means  something  greatly  out  of 
the  ordinary,  which  could  not  be  met  by  ttie  usual  machinery 
or  the  government,  Immediately  iudlspensable,  and  does  not 
include  what  Is  merely  essential  In  the  sense  of  being  con- 
venient. 

Appeal  from  the  First  Judicial  District  Court,  Ormsby 
County;  T.  C.  Hart,  Judge. 

Suit  by  Alfred  Chartz  and  others  against  Carson  City 
and  others,  to  restrain  the  issuance  of  notes  or  other 
evidence  of  indebtedness  of  Carson  City.  Judgment  for 
the  defendants,  and  the  plaintiffs  appeal.  Reversed  and 
remanded. 

Alfred  Chartz,  for  Appellants: 

The  act  of  the  legislature,  impliedly  creating  the  board 
of  revenue,  has  been  repealed.  The  act  of  1915  merely 
suspends  the  act  of  1913,  which  act  clearly  repeals  the 
act  of  1901,  which  repeal  carries  the  repeal  of  its  amen- 
datory act  of  1903,  particularly  referring  to  section  13, 
impliedly  creating  a  state  board  of  revenue.  "The  repeal 
of  an  act  effects  the  repeal  of  an  act  amendatory  of  the 
act  repealed."  (H&mstreet  v.  Waasum,  49  Cal.  273.)  "An 
amendment  in  such  terms  as  to  stand  in  the  stead  of  an 
original  section  of  an  act  is  repealed  with  the  repeal  of 
the  act  in  which  it  stands."  (26  Am.  &  Eng.  Ency.  Law, 
2d  ed.  p.  744.) 

The  resolution  of  the  board  of  city  trustees  of  Carson 
City,  asking  approval  of  the  alleged  state  board  of  revenue, 
fails  to  state  facts  sufficient  to  constitute  any  cause  of 
action,  or  to  authorize  said  state  board  of  revenue  to 
approve  the  same,  and  such  failure  can  be  taken  advan- 
tage of  at  any  time.  At  no  time  has  there  existed  great 
necessity  or  emergency  for  the  contemplated  street  paving. 
The  existence  or  nonexistence  of  a  great  necessity  or 
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emergency  is  a  question  of  fact;  but  a  determination 
of  the  matter  by  a  board  of  city  trustees  is  not  final, 
but  is  subject  to  review  by  the  courts.  (San  Christiiia 
Investment  Co.  v.  C.&C.qf  San  Francisco.  167  Cal.  762.) 

James  G.  Sweeney,  for  Respondents: 

Such  an  emergency  as  is  contemplated  by  the  law 
existed.  The  word  "emergency"  is  meant  to  imply,  in 
the  light  of  the  law.  such  a  condition  of  affairs  as  would 
warrant  a  board  composed  of  reasonable  beings  in  acting 
in  accordance  with  common  sense  in  remedying  a  condi- 
tion which,  in  their  judgment,  called  for  relief. 

Geo.  B.  Thatcher.  Attorney-General,  aTnicus  curite: 
The  act  of  the  legislature  creating  the  board  of 
revenue  has  not  been  repealed.  An  act  which  adopts 
a  part  or  portion  of  another  act  is  not  repealed  by  the 
repeal  of  the  first  act.  (S.  V.  W.  W.  v.  San  Francisco, 
'22  Cal.  434;  Lj/tea  v.  McCowen,  82  S.  C.  127;  Scheenke  v. 
Union  Depot  Co..  4  Pac.  905;  State  v.  Junkin,  123  N.  W. 
630;  State  v.  WiUiatns,  237  Mo.  178.  182;  Crdver  v.  People, 
161  III.  89;  Ventura  Co.  v.  Clay,  112  Cal.  65,  73.) 

"Whenever  a  question  of  fact  is  submitted  to  the 
determination  of  a  special  tribunal,  its  decision  creates 
something  more  than  a  mere  presumption  of  fact;  and  if 
such  determination  comes  into  inquiry  before  the  courts, 
it  cannot  be  overthrown  by  evidence  going  only  to  show 
that  the  facts  were  otherwise  than  so  found  and  deter- 
mined." {Pittsburg  Co.  v.  Backus,  154  U.  S.  421,  434,  48  L. 
Ed.  39;  Western  Unim  Tel.  Co.  v.  Taggert.  163  U.  S.  1,  30, ) 

By  the  Court,  McCarean,  J. : 

This  action  was  commenced  in  the  district  court  of 
Ormsby  County  by  certain  citizens  and  taxpayers  of 
Carson  City,  who  prayed  for  a  restraining  order  and 
an  injunction  against  the  respondents  as  the  duly  elected, 
qualified,  and  acting  city  trustees,  the  object  of  the 
injunction  being  to  restrain  the  said  city  trustees  from 
issuing  the  notes  or  other  evidence  of  indebtedness  of 
Carson  City  for  the  purpose  of  paying  for  the  paving  of 
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certain  street  intersections  in  Carson  City,  and  also  to 
restrain  the  said  board  of  trustees  from  the  passage  of 
any  ordinance  ordering  or  commanding  the  plaintiffs, 
appellants  herein,  or  any  of  them,  to  pave  the  section 
of  Carson  Street  upon  which  their  properties  abut.  It 
appears  from  the  record  that  certain  property  owners 
and  taxpayers  on  Carson  Street  in  the  city  of  Carson, 
thirteen  in  number,  petitioned  the  city  trustees  to  pave 
said  Carson  Street.  After  considering  the  matter,  the 
board  of  city  trustees  passed  a  resolution,  providing  for 
the  paving  of  Carson  Street;  and,  in  order  to  meet  the 
expenses  of  the  paving  of  the  intersections  of  Carson 
Street  with  other  streets  of  the  town  crossing  the  same, 
which  space  was  chargeable  to  the  city,  the  board  of 
city  trustees,  by  a  unanimous  vote,  passed  the  following 
resolution : 

"Whereas,  it  appearing  to  the  board  of  trustees  of 
Carson  City,  Nevada,  that  Carson  Street,  the  main 
thoroughfare  of  said  Carson  City,  is  in  a  deplorable  con- 
dition and  in  need  of  immediate  repair;  and  whereas, 
the  general  fund  of  said  city,  from  which  is  drawn  the 
money  necessary  to  make  such  repairs,  is  in  such  condi- 
tion that  no  money  can  well  be  taken  therefrom  for 
making  any  repair  whatever  on  said  street ;  and 
whereas,  Carson  City  can  secure  the  pavement  of  said 
street  from  Washington  Street  on  the  north  to  Second 
Street  on  the  south,  by  paving  the  intersections  thereof, 
at  a  cost  of  $10,000:  Now,  therefore,  by  reason  of  the 
great  necessity  or  emergency  existing,  be  it  resolved 
that  Carson  City,  by  the  unanimous  vote  of  its  board  of 
trustees,  authorize,  and  by  this  resolution  does  author- 
ize, a  temporary  loan  of  $10,000  for  the  purpose  of 
paving  the  intersections  of  cross  streets  with  said 
Carson  Street  from  Washington  Street  on  the  north  to 
Second  Street  on  the  south,  all  in  Carson  City,  Nevada ; 
that  this  loan  be  known  as  an  'Emergency  Loan' ;  that 
such  emergency  indebtedness  be  paid  by  a  levy  of  an 
extra  tax  sufficient  to  pay  the  same  at  the  next  tax  levy 
to  be  made  on  or  about  the  first  Monday  in  March,  1916 ; 
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that  such  extra  tax  be  known  as  an  'Emergency  Tax' ; 
that  this  resolution  be  spread  upon  the  minutes  of  this 
board  and  that  a  certified  copy  thereof  be  sent  forth- 
with to  the  State  Board  of  Revenue  asking  for  its 
approval  by  resolution." 

This  resolution  was  submitted  to  the  governor,  state 
controller,  and  attorney-general,  styling  themselves  the 
"State  Board  of  Revenue,"  and  a  resolution  was  passed 
by  that  body  approving  and  authorizing  a  temporary 
loan  of  $10,000  to  be  made  by  Carson  City  for  the  pur- 
poses set  forth  in  the  resolution  of  the  board  of  trustees 
of  said  city.  It  is  to  prevent  the  carrying  out  of  this 
resolution  on  the  part  of  the  board  of  trustees  and  the 
creating  of  an  indebtedness  against  the  property  of  the 
city  of  Carson  by  said  board  that  these  proceedings  were 
instituted.  Judgment  having  been  rendered  against  the 
plaintiffs  in  the  court  below,  appeal  is  taken  from  the 
judgment  to  this  court  and  a  number  of  assignments  of 
error  are  relied  upon. 

The  city  of  Carson  is  an  incorimrated  city,  its  charter 
having  been  passed  by  a  special  act  of  the  legislature 
on  March  25,  1876.  A  number  of  amendatory  acts  have 
been  passed  by  successive  legislatures,  many  of  which 
are  unimportant  to  the  matter  at  bar. 

By  the  legislative  act  of  February  28,  1907,  section  10 
of  the  city  charter  was  amended,  and  the  section  as 
amended  reads  in  part  as  follows : 

"The  board  of  trustees  shall  have  the  following 
powers :  •  *  •  Third — To  lay  out,  extend  and  change 
the  streets  and  alleys  in  said  city,  and  to  provide  for 
the  grading,  draining,  cleansing,  widening,  lighting,  or 
otherwise  improving  the  same;  also  to  provide  for  the 
construction,  repair,  preservation,  grade,  and  width  of 
sidewalks,  bridges,  drains  and  sewers,  and  for  the  pre- 
vention and  removal  of  obstructions  from  the  streets, 
alleys  and  sidewalks,  drains  and  sewers  of  said  city. 
•    *     •  "  (Stats.  Nev.  1907,  p.  53.) 

By  the  legislative  act  of  March  28,  1907,  the  act 
incorporating  the  city  of  Carson  was  amended;    and 
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sections  33  and  34  of  the  act  as  amended  are  in  part  as 
follows : 

"Sec.  33,  The  board  of  trustees  shall  have  the  power 
by  ordinance  to  grant  any  franchise  or  create  any  city 
or  municipal  bonded  indebtedness,  and  to  levy  and  col- 
lect a  special  tax  to  pay  the  interest  and  principal  of 
such  bonded  indebtedness.  *  *  *  But  no  ordinance 
for  such  purpose  or  purposes  shall  be  valid  or  effective 
for  any  purpose  unless  the  board  of  trustees  shall  first 
pass  a  resolution  which  shall  set  forth,  fully  and  in 
detail,  the  purpose  or  purposes  of  the  proposed  bonded 
indebtedness,  the  terms,  amount,  the  rate  of  interest 
and  the  time  within  which  redeemable,  and  on  what 
fund;  or  the  applicant  for,  the  purpose  and  character 
of,  terms,  •  •  •.  Such  resolution  shall  be  published 
in  full  in  some  newspaper  published  in  the  city,  for  the 
period  of  at  least  four  weeks.  On  the  first  regular  or 
special  meeting  of  the  board  of  trustees  after  the  expira- 
tion of  the  period  of  such  publication,  the  board  of  trus- 
tees shall,  unless  a  petition  shall  be  received  by  it,  as  in 
the  next  section  provided,  proceed  to  pass  an  ordinance 
for  the  issuing  of  the  bonds,  •  •  •  ;  provided,  that 
such  bonds  shall  be  issued  or  municipal  indebtedness 
created  ♦  ♦  ♦  only  on  the  same  terms  and  condi- 
tions in  all  respects  as  expressed  in  the  resolutions  as 
published,  otherwise  such  ordinance  shall  be  null  and 
void.    •     •     *  "  (Stots.  Nev.  1907,  p.  344.) 

Section  34  in  part  provides : 

"The  ordinance  passed  on,  as  in  the  preceding  section 
provided  for,  shall  be  valid  to  all  intents  and  purposes 
as  other  ordinances  duly  and  legally  passed  by  the  board 
of  trustees,  and  any  municipal  bonded  indebtedness 
created,  bonds  issued  or  franchises  granted  thereby, 
shall  be  in  all  respects  valid  and  legal ;  provided,  that 
if  at  any  time  within  twenty  days  from  the  date  of  the 
first  publication  of  the  resolution  in  the  preceding  sec- 
tion, a  petition  signed  by  not  less  than  fifty  residents 
and  taxpayers  in  said  city,  representing  not  less  than 
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one-tenth  of  the  taxable  property  of  said  city,  according 
to  the  last  previous  assessment  roll,  shall  be  presented 
to  the  board  of  trustees,  praying  for  a  special  election 
in  said  city  upon  the  question  of  whether  or  not  the 
proposed  ordinance  shall  be  passed,  then  it  shall  be  the 
duty  of  the  board  of  trustees  to  call  a  special  election  as 
soon  as  practicable ;  such  election  shall  be  held  and  con- 
ducted, as  nearly  as  possible,  in  the  same  manner  as 
elections  for  city  officers.  Notices  of  such  election  shall 
be  given  in  some  newspaper  published  in  the  city*  which 
notice  shall  be  printed  underneath  the  resolution  herein- 
before mentioned  and  refer  to  the  same,  and  the  notice 
and  resolution  shall  be  published  together  for  a  period 
of  at  least  two  weeks  before  such  election  shall  be  held. 
The  board  of  trustees  shall  in  due  time  make  provision 
for  holding  such  special  election  and  the  city  clerk  shall 
prepare,  at  the  expense  of  the  city,  suitably  printed 
stationery  for  use  as  ballots,  which  shall  contain  the 
words  'For  the  Ordinance' (stating  briefly  the  nature 
thereof),  and  'Against  the  Ordinance'  (stating  briefly 
the  nature  thereof).  ♦  ♦  •  "  (Stats.  Nev.  1907,  p.  345.) 

For  some  reason,  perhaps  best  known  to  the  board  of 
city  trustees,  that  body,  in  making  provision  for  the 
payment  of  the  pavement  of  the  intersections  of  Carson 
Street,  did  not  attempt  to  proceed  under  the  provisions 
of  the  charter  above  set  forth,  but  sought  rather  to  pro- 
ceed under  the  provisions  of  a  general  statute  enacted 
by  our  legislature  March  20,  1903,  and  which  is  entitled, 
"An  act  relating  to  the  government  of  towns  and  cities, 
and  limiting  the  tax  rate  thereof."  Section  4  of  the 
above-entitled  act  reads : 

"Sec.  4.  In  case  of  great  necessity  or  emergency  the 
governing  board  of  such  town  or  city,  by  unanimous 
vote,  by  resolution  reciting  the  character  of  such  neces- 
sity or  emergency,  may  authorize  a  temporary  loan  for 
the  purpose  of  meeting  such  necessity  or  emergency,  but 
such  resolution  shall  not  take  effect  until  it  has  been 
approved  by  resolution  adopted  by  the  majority  of  the 
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state  board  of  revenue,  and  the  resolution  of  the  state 
board  of  revenue  shall  be  recorded  in  the  minutes  of 
such  city  or  town."  (Stata.  Nev.  1903,  p.  216;  Rev. 
Laws,  978.) 

By  section  10  of  the  charter  of  the  city,  as  amended 
in  1907,  the  board  of  trustees  were  authorized  and 
empowered  to  do  that  with  reference  to  the  streets  and 
alleys  of  the  city  which  might  appear  to  them  to  be  a 
necessary  Improvement  of  the  same.  In  cases  where 
the  money  from  the  regular  annual  tax  was  inadequate 
or  lacking,  sections  33  and  34  of  the  charter,  as  amended 
by  the  act  of  1907,  specified  in  detail  the  ways  whereby 
the  expense  of  such  improvement  might  be  defrayed. 
Why  the  board  of  city  trustees  refused  to  proceed  under 
the  provisions  of  the  charter  of  the  city  of  which  they 
were  trustees  is  not  made  apparent  by  the  record.  That 
within  the  provisions  of  the  charter  of  the  city  of  Carson 
there  was  a  plain  and  adequate  way  provided  for  the 
accomplishment  of  that  improvement  which  the  trus- 
tees deemed  a  necessity  is  made  apparent  by  a  simple 
reading  of  the  provisions  of  the  charter  which  we  quote 
here. 

The  acts  of  the  city  trustees  in  attempting  to  take 
advantage  of  a  general  statute  pertaining  to  towns  and 
cities  brings  before  us  for  consideration  the  peculiar 
wording  of  section  4  of  that  act,  the  section  under  which 
the  city  trustees  in  this  instance  sought  to  create  an 
indebtedness  against  the  municipal  corporation  of  which 
they  were  the  directors. 

"In  case  of  great  necessity  or  emergency,"  says  the 
statute,  "the  governing  board  of  such  town  or  city  may 
authorize  a  temporary  loan  for  the  purpose  of  meeting 
such  necessity  or  emergency." 

We  do  not  attempt  to  determine  as  to  whether  or 
not  the  paving  of  several  blocks  on  a  main  street  in  the 
city  is  a  necessity,  nor  is  it  necessary  to  decide  here  as 
to  whether  or  not  we  may  review  the  determination  of 
the  board  of  trustees  as  to  the  necessity  of  paving  the 
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main  street  of  the  city.  The  city  charter  provides,  in 
general  terms,  that  the  board  of  trustees  may  improve 
the  streets  of  the  city.  The  city  charter  specifies  a  work- 
ing plan  whereby  the  necessity,  if  it  be  such,  may  be 
provided  for.  In  this  respect,  it  requires  only  the 
initiative  of  the  board  of  trustees ;  and  if  this  initiative 
be  not  checked  by  the  majority  of  the  taxpayers,  the 
object  is  effectually  accomplished. 

What  we  do  assume  to  determine  is:  Was  the  neces- 
sity so  imminent  and  pressing,  so  unusual,  as  te  warrant 
the  action  of  the  city  board  in  going  round  the  work- 
ing plan  provided  by  their  own  charter  and  resorting  to 
the  provisions  of  a  general  statute,  hence  foreclosing  the 
opportunity  for  popular  expression  contemplated  by  the 
charter  on  a  matter  of  assuming  the  burden  of  unusual 
taxation  ?  Was  the  necessity  so  great  as  to  impress  it 
with  the  force  of  a  general  stetute  enacted  to  relieve 
a  financial  condition  growing  out  of  some  unusual  cir- 
cumstances? There  have  been  many  decisions  rendered 
by  the  courts  having  before  them  the  peculiar  question 
of  what  constituted  necessary  improvements  in  matters 
pertaining  to  municipal  corporations,  and  the  question 
has  been  variously  decided.  But  these  decisions  bear 
only  remotely  on  the  matter  at  bar.  The  constitution 
of  the  Stete  of  North  Carolina  provided  by  section  7, 
article  7,  that : 

"No  county,  city,  town  or  other  municipal  corporation 
shall  contract  any  debt,  pledge  ite  faith,  or  loan  its 
credit,  nor  shall  any  tax  be  levied  or  collected  by  any 
officers  of  the  same  except  for  the  necessary  expenses 
thereof,  unless  by  a  vote  of  the  majority  of  the  qualified 
voters  therein." 

The  charter  of  the  town  of  Washington,  North  Caro- 
lina, conferred  general  powers  on  the  town  commis- 
sioners as  follows : 

"They  are  hereby  created  a  corporation  and  body 
politic,  under  the  name  and  title  of  the  'Commissioners 
of  the  Town  of  Washington,'  with  full  power  to  make 
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by-laws  not  inconsistent  with  the  constitution  of  the 
state  or  of  the  United  States ;  to  contract  and  be  con- 
tracted with,  to  sue  and  be  sued,  to  plead  and  be 
impleaded,  by  that  name  and  title ;  and  they  are  hereby 
invested  with  all  other  powers  and  rights  necessary  or 
usually  appertaining  to  municipal  corporations." 

The  city  board  sought  under  these  powers  to  purchase 
an  electric-light  plant  to  light  the  streets  of  the  town  of 
Washington.  There,  as  here,  the  contention  was  put 
forth,  and  the  same  was  supported  by  eminent  authority, 
that  nothing  was  more  conducive  to  comfort,  conve- 
nience, and  safety  of  the  dwellers  and  general  public 
of  cities  and  towns  than  well-lighted  streets,  and  hence 
the  matter  sought  to  be  accomplished  was  a  necessity 
and  the  matter  of  paying  for  the  plant  was  a  necessary 
expense.  The  Supreme  Court  of  North  Carolina,  in 
passing  upon  the  matter,  said ; 

"To  draw  the  line  of  demarcation  between  what  are 
and  what  are  not  necessary  expenses  to  be  borne  by  a 
municipal  corporation  would  be  attended  with  difficulty. 
*  *  *  The  claim  of  power  upon  the  plea  of  necessity 
must  stop  somewhere.  The  restrictions  contained  in 
the  constitution  were  not  intended  to  be  meaningless. 
If  they  had  not  been  for  a  purpose,  they  would  not  have 
been  put  into  the  constitution."  {Mayo  v.  Town  of 
Washington,  122  N.  C.  5,  29  S.  E.  343,  40  L.  R.  A.  163.) 

In  addition,  the  court  in  that  case,  after  reviewing 
the  matter  from  a  standpoint  of  the  working  plan 
afforded  by  the  constitution  for  the  accomplishment 
of  matters  necessary,  made  the  significant  assertion : 

"If  the  people  want  it,  why  not  get  it  in  this  constitu- 
tional way?" 

So  we  say  here,  the  words  "great  necessity  or  emer- 
gency," as  used  in  the  general  statute,  are  words  used 
advisedly  in  that  statute,  to  indicate  something  greatly 
out  of  the  ordinary;  something  which  could  not  be 
adequately  met  by  the  usual  machinery  of  government. 
But  if  the  provisions  of  the  charter  afford  a  plain  and 
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adequate  means  whereby  the  very  thins  sought  to  be 
accomplished  by  this  emergency  loan  can  be  accom- 
plished, why  not  bring  about  its  accomplishment  through 
the  avenue  afforded  in  the  fundamental  law  of  the  city, 
its  charter?  Judge  Dillon,  in  the  fourth  edition  of  his 
work  on  Municipal  Corporations,  vol.  1,  at  page  145, 
says: 

"It  is  a  genera]  and  undisputed  proposition  of  law  that 
a  municipal  corporation  possesses  and  can  exercise  the 
following  powers,  and  no  others :  First,  those  granted 
in  express  words;  second,  those  necessarily  or  fairly 
implied  in  or  incident  to  the  powers  expressly  granted ; 
third,  those  essential  to  the  declared  objects  and  pur- 
poses of  the  corporation  not  simply  convenient,  but 
indispensable." 

It  is  clear  to  our  mind  that  that  power  which  the 
trustees  of  the  city  of  Carson  sought  to  exercise  in  this 
instance  comes  directly  under  the  third  subdivision  as 
expressed  by  the  above-quoted  authority,  namely,  to 
pledge  the  credit  of  the  municipal  corporation  for  the 
accomplishment  of  a  matter  which,  while  it  may  be 
essential  in  the  sense  of  being  convenient,  is  not  indis- 
pensable ;  at  least,  it  is  not  so  immediately  indispensable 
as  to  require  action  other  than  that  afforded  by  the 
methods  provided  in  the  charter  itself.  Section  4  of 
the  general  statute  relating  to  the  government  of  towns 
and  cities,  under  which  they  seek  to  operate  and  pledge 
the  credit  of  the  municipality,  was  not,  in  our  judgment, 
intended  to  be  made  use  of  in  cases  less  than  those  pre- 
senting matters  essential  in  the  sense  of  being  immedi- 
ately indispensable.  In  our  judgment  it  was  not  the 
legislative  intent  that  this  provision  of  a  general  statute 
should  supersede  or  take  the  place  of  plain,  adequate 
provisions  of  a  city  charter  which  contemplate  the  incur- 
ring of  indebtedness  or  the  pledging  of  the  city's  credit, 
when  that  necessity  for  which  the  indebtedness  is  to  be 
incurred  or  the  credit  pledged  is  less  than  great  in  the 
sense  of  being  imminent,  urgent,  indispensable.    Where, 
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perchance,  the  method  provided  by  the  city  charter  for 
meeting  a  matter  of  necessity  would  be  too  slow  or 
cumbersome  to  bring  the  essential  results  as  speedily  as 
the  exigency  of  the  occasion  demanded,  then  section  4 
of  the  general  statute  relating  to  the  government  of 
towns  and  cities  might,  with  propriety,  be  resorted  to. 
Many  conditions  might  arise,  and  we  deem  it  unneces- 
sary to  enumerate,  where,  by  reason  of  great  necessity 
or  emergency,  the  time  within  which  the  several  steps 
made  necessary  by  the  charter  for  the  creating  of  a 
bonded  indebtedness  would  bring  the  results  too  remote, 
in  which  event  the  temporary  loan  contemplated  by  sec- 
tion 4  of  the  general  statute  relating  to  the  government 
of  towns  and  cities  might  be  resorted  to.  But  in  the 
very  nature  of  things,  it  is  made  manifest  that  the 
paving  of  a  city  street,  a  matter  more  of  comfort  and 
convenience  than  of  immediate,  indispensable  emer- 
gency, does  not  come  within  the  class  of  necessities 
which  would  demand  its  accomplishment  before  the 
popular  will  of  the  taxpayers  of  the  municipality  could 
be  expressed  at  an  election  upon  the  bond  issue. 

If  the  charter  of  the  city  of  Carson  failed  to  specifi- 
cally provide  a  plain  and  adequate  way  by  which  any 
municipal  improvement  such  as  the  paving  of  a  main 
thoroughfare  could  be  accomplished  and  paid  for,  then, 
indeed,  the  method  provided  by  section  4  of  the  general 
statute  relating  to  the  government  of  towns  and  cities 
might  afford  an  avenue  of  relief-  But  to  say,  in  the 
face  of  specific  provisions  in  a  charter,  which  specific 
provisions  afford  an  opportunity  for  an  expression  of 
the  popular  will  of  those  who  are  to  bear  the  burden 
of  the  indebtedness,  that  the  provisions  of  a  general 
statute  should  be  resorted  to  and  the  opportunity  for 
popular  expression  and  sanction  thereby  cut  off,  would 
be  to  nuihfy  one  of  the  safeguards  incorporated  into  the 
charter,  wherein  the  power  was  retained  in  the  people 
to  say  whether  or  not  a  matter  of  unusual  expense, 
incurring  unusual  tax  levy,  should  be  created. 
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The  action  of  the  city  board  in  attempting  to  pledge 
the  credit  of  the  city  was,  in  this  instance,  an  act  in 
excess  of  authority.  The  necessity  set  forth  in  the  reso- 
lution of  the  board  of  trustees  was  one  which  could, 
and  should,  have  been  met  by  and  through  the  specific 
provisions  of  the  charter  of  the  city. 

The  injunction  as  prayed  for  in  the  court  below  should 
have  issued. 

The  judgment  of  the  lower  court  is  reversed,  and  the 
case  is  remanded. 

Coleman,  J. :  I  concur. 

NoRCROSS,  C.  J.,  concurring : 

I  concur  in  the  judgment  and  in  the  opinion  in  so  far 
as  it  holds  that  the  provisions  of  Rev.  Laws,  978,  are 
inapplicable  as  a  means  of  providing  for  the  payment 
of  the  cost  of  an  improvement  of  the  character  described 
in  the  resolution  adopted  by  the  city  trustees  and 
approved  by  the  state  board  of  revenue,  where,  as  in 
this  case,  the  city  charter  prescribes  an  adequate  method 
of  accomplishing  the  same  purpose.  However  advisable 
it  may  be  to  accomplish  an  improvement  of  the  character 
in  question,  and  however  commendable  may  be  the  pur- 
pose of  the  city  authorities  in  endeavoring  to  bring 
about  such  improvement,  it  is,  nevertheless,  one  for 
which  the  charter  of  the  city  makes  provisions.  Section 
978,  Rev.  Laws,  which  relates  to  the  government  of 
towns  and  cities,  corresponds  to  Rev.  Laws,  3831,  which 
relates  to  the  government  of  counties.  The  two  acts 
were  adopted  at  the  same  session  of  the  legislature,  have 
the  same  purpose,  and  are,  in  fact,  companion  statutes. 
Relative  to  the  purpose  of  section  3831,  which  is  the 
same  as  section  978,  in  the  recent  case  of  Bank  v.  Nye 
County,  38  Nev.  123,  134,  145  Pac.  932,  we  said : 

"The  act  provides  for  a  gradual  reduction  of  the  tax 
rate  in  the  several  counties  of  the  state  until  a  certain 
prescribed   rate    is   reached,    which   should   thereafter 
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be  the  maximum  rate.  Boards  of  commissioners  are 
required  annually,  prior  to  the  first  Monday  in  March, 
to  make  a  budget  of  the  amount  estimated  to  be  required 
to  meet  the  expenses  of  conducting  the  public  business 
of  the  county  for  the  next  ensuing  year.  Such  boards 
are  prohibited  from  allowing  or  contracting  for  any 
expenditure,  unless  the  money  for  the  payment  thereof 
ia  in  the  treasury  and  especially  set  aside  for  such  pay- 
ment. •  *  •  Recognizing  that  unforeseen  necessities 
or  emergencies  might  arise  requiring  the  expenditure 
of  additional  money  not  provided  for  in  the  general  tax 
levy,  sections  6  and  7  were  inserted  in  the  act  to  make 
provision  for  meeting  such  necessities  or  emergencies. 
These  provisions  are  therefore  in  harmony  with  the 
general  purposes  of  the  act." 


[No.  2188] 
STATE  OF  NEVADA,  RESPONDENT,  v.  FRED 

WILSON,  APPELLANT, 
[J56Pac.929] 

1.  Criminal    Law— Evidence — Confessions — Preuuinaby    Pboof. 

A  statemeat  of  defendant  In  police  headquarters  while  uuder 
arrest  charged  w[th  the  offense  Is  not  admiesible  as  part  of 
the  state's  case  in  chief  without  a  abowlng  that  the  statement 
was  Toluntary,  and  made  without  hope  of  reward  or  Induce- 
uieut  or  fear  of  punishment. 

2.  WlTKESSES  —  IMPEACHMEKT  IKCONSJSTBNT     Stateuents  

Voluntabv  Confession. 

One  accused  of  crime  who  takes  the  stand  as  a  witness 
cannot  be  Impeached  by  proof  of  a  coDfesslou  which  would 
he  Inadmissible  as  direct  evidence  because  made  while  under 
arrest,  and  not  shown  to  have  been  voluntary. 

Appeal  from  Second  Judicial  District  Court,  Washoe 
County;  A.  N.  Salisbury,  Judge, 

Fred  Wilson  was  convicted  of  manslaughter,  and  he 
appeals.    Reversed  and  remanded. 

Jos.  T.  Boyd  and  J.  M.  Frame,  for  Appellant: 
The  evidence  is  insufficient  to  support  the  verdict,  and 
the  court  erred  in  overruling  defendant's  motion  for  a 
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new  trial.  There  was  no  eye-witness  to  the  tragedy. 
Defendant  admitted  the  shooting  and  justified  the  act 
upon  the  ground  of  self-defense.  There  is  nothing  in 
the  evidence  disclosing  any  motive  for  the  alleged  crime. 
The  presumption  of  innocence  is  the  most  favored  pre- 
sumption of  the  law,  and  stands  in  the  nature  of  evidence 
in  favor  of  the  defendant.  He  testified  in  his  own  behalf; 
and,  while  uncorroborated  by  any  witness,  he  is  strongly 
corroborated  by  the  facts  and  circumstances  of  the  case. 
The  court  erred  in  admitting  testimony  as  to  statements 
made  by  defendant  after  the  homicide,  for  the  reason 
that  they  were  made  involuntarily  and  under  such  circum- 
stances as  made  their  admission  incompetent;  and,  if 
admissible  at  all,  they  should  have  been  offered  as  part 
of  the  state's  case  in  chief. 

Geo.  B.  Thatcher,  Attorney-General,  and  H.  C.  Price, 
Deputy  Attorney-General,  for  Respondent: 

Where  a  defendant,  on  trial  for  murder,  relies  for 
acquittal  upon  self-defense,  it  is  competent  to  attack  his 
credibility  by  proving  statements  made  by  him  out  of 
court  as  to  the  self-defense  contrary  to  those  made  by 
him  as  a  witness  on  the  trial.  {People  v.  Rogers.  18  L.  R. 
A.  n.  s.  799;  Anmonsv.  State,  18  L.  R.  A.  n.  s.  790;  State 
V.  Cadotte,  42  Pac.  857;  Garlitzv,  Maryland,  4  L.  R.  A. 
601;  Smith  v.  State,  137  Ala.  22;  State  v.  Avery,  113  Mo. 
475;  State  v.  West,  95  Mo.  139;  State  v.  Broadbent,  71 
Pac.  1;  Cravens  v.  Bennett,  30  Pac.  61;  McGuire  v.  State, 
57  South.  57;  Commonwealth  v.  ToUiver,  119  Mass.  312; 
People  V.  Walker,  140  Cal.  153;  State  v.  Cary,  159  Ind.  504; 
State  V.  Kennade,  121  Mo.  405.) 

"  When  accused  has  testified  in  his  own  behalf,  it  is  not 
error  to  allow  the  prosecution  to  prove,  in  contradiction 
of  his  testimony,  declarations  made  by  himself,  although 
such  as  might  have  been  offered  as  a  part  of  the  case  in 
chief."  (Leightonv.  People,  10 Abb. N.  C.  261,88N.Y.117.) 
It  is  not  error  to  allow  a  witness  to  refresh  his  memory 
by  referring  to  and  reading  a  written  statement  made  by 
himself.     (Pinschmoerv.  Hanks,  18  Nev.  99.) 
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By  the  Court,  McCabban,  J. : 

This  is  an  appeal  from  a  judgment  following  a  verdict 
of  conviction  for  manslaughter  and  from  an  order  denying 
a  motion  for  a  new  trial. 

There  are  many  assignments  of  error,  most  of  which 
deal  with  the  several  instructions  given  by  the  trial  court, 
but,  in  view  of  the  fact  that  this  case  must  be  reversed 
by  reason  of  the  ruling  of  the  trial  court  in  admitting 
certain  evidence  hereafter  set  forth,  we  deem  it  unneces- 
sary to  dwell  at  length  on  other  assignments. 

During  the  course  of  the  trial  the  defendant  took  the 
stand  as  a  witness  in  his  own  behalf;  and  on  cross- 
examination,  over  the  timely  objection  of  his  counsel, 
certain  interrogatories  were  propounded  to  him  by  the 
prosecuting  attorney  relative  to  a  statement  purported  to 
have  been  made  by  the  defendant  shortly  after  the  hom- 
icide, in  the  police  headquarters,  after  he  was  placed 
under  arrest.     The  record  sets  forth  the  following; 

"Q.  (by  the  prosecuting  attorney.)  Mr.  Wilson,  have 
you  ever  made  any  other  statement  relative  to  this  occur- 
rence, aside  from  the  one  which  you  have  made  down 
here  on  the  witness  stand?  A.  Well,  I  have  told  some- 
thing about  it. 

"Q.  To  whom  have  you  told  it?  A.  I  told  the  captain 
of  police  something  about  it. 

"Q.  Capt.  Trembly?    A.  Yes.  sir. 

"Q.  Did  you  tell  any  one  else  about  it?  A.  I  told  you, 
I  think,  a  little  something  about  it. 

"Q.  Yes.     A.  Right  after  it  happened. 

"Q.  About  what  time  of  the  day  was  it  that  you  told — 
A.  Well,  it  was  right  after  the  occurrence;  I  don't  know 
how  long  after;  possibly  1:30. 

"Q.  In  that  statement  which  you  made  to  me  was  any 
one  else  present?    A,  Yes,  sir. 

"Q.  Was  the  statement  freely  made?    A.  What? 

"Q.  You  made  the  statement  voluntarily,  did  you  not? 
A.  Well,  no;  not  altogether;  I  was  asked  questions. 

"Q.  Was  any  one  else  present  at  the  time  that  statement 
was  made?    A.  Yes,  sir;  there  were  three  or  four.  •   *   • 
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"Q.  Calling  your  attention  to  the  following,  I  want  you 
to  listen  to  it  and  state  whether  or  not  you  made  this 
statement" 

At  this  juncture,  as  the  record  discloses,  the  prosecuting 
attorney  read  from  a  paper  a  series  of  questions  and 
answers  purporting  to  be  interrogatories  propounded  to 
and  answers  made  by  the  defendant  in  the  presence  of 
the  prosecuting  attorney,  the  captain  of  police.  Miss 
Callahan,  a  shorthand  reporter,  and  others,  in  the  police 
headquarters  while  he  was  under  arrest  charged  with  the 
killing  of  deceased.  At  the  conclusion  of  these  interrog- 
atories the  prosecuting  attorney  propounded  the  question : 

"Q.  Did  you  make  such  a  statement,  or  did  you  not? 

A.  I  don't  remember  these  statements, 

"Q.  Did  you  make  them  or  did  you  not?  A.  Well,  those 
statements,  I  don't  remember  them  as  they  come,  and  I 
was  very  much  excited. 

"Q.  Answer  my  question.  A.  And  if  I  made  those 
statements,  why  it  was  through  excitedness." 

Following  this  the  record  discloses  that,  over  the 
objection  of  defendant's  counsel,  the  witness  Miss  M.  I. 
Callahan  was  permitted  to  testify: 

"Q.  What  is  your  occupation,  Miss  Callahan?  A. 
Stenographer  in  the  district  attorney's  office. 

"Q.  Were  you  such  stenographer  on  the  14th  day  of 
October  of  this  year?    A.  I  was. 

"Q.  I  will  ask  you  to  state  whether  on  that  date  you 
saw  the  defendant,  Wilson.     A.  Yes,  sir;  I  did. 

"Q.  Where  did  you  see  him?  A.  At  the  chief  of  poUce's 
office. 

"Q.  In  what  room?  A.  In  an  inner  room  in  the  jrolice 
department 

"Q.  Who  was  present  at  that  time?  A.  Capt  Trembly, 
Mr.  Nichols,  and  the  district  attorney,  myself,  and  the 
defendant. 

"Q.  The  district  attorney?    You  mean  me?    A.  Mr.  M. 

B.  Moore. 

"Q.  At  that  time  I  will  ask  you  to  state  what  was  the 
appearance  of  the  defendant?     Did  he  appear  to  be 
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excited,  or  otherwise?  A.  Why,  he  was  very  calm.  I 
particularly  noticed  that  he  was.  I  made  that  observa- 
tion to  myself,  that  he  was  very  calm  for  a  person  who 
was  in  danger  of  being  charged  with  such  a  crime. 

"Q.  Did  he  make  any  statement  in  your  presence  and 
the  presence  of  the  others  which  you  have  named  as  to 
the  trouble  between  him  and  the  Japanese  Wada?  A. 
Yes,  sir;  he  did. 

"Q.  Did  you  take  that  statement  down  at  that  time? 
A.  Yes,  sir. 

"  Q.  And  did  you  afterwards  extend  it?    A.  Yes,  sir. 

"Q.  I  will  ask  you  to  state,  Miss  Callahan,  whether 
or  not  you  recognize  that  (showing).  A.  Yes,  sir;  I 
recognize  this  transcription. 

"Q.  Is  this.  Miss  Callahan,  the  transcription  of  the 
notes  which  you  took  at  that  time?    A.  Yes,  sir. 

"Q.  I  will  ask  you  to  state.  Miss  Callahan,  if  at  the 
police  station  in  the  city  of  Reno,  in  the  presence  of 
myself,  yourself,  Capt.  Trembly,  and  Mr.  Nichols,  you 
heard  the  defendant,  in  response  to  a  question,  the  fol- 
lowing question  which  I  asked  him,  give  the  following 
answer:  'Q.  What  is  your  name?  A.  Fred  Wilson.'  A. 
Yes,  sir. 

"Q.  At  the  same  time  and  place,  in  the  presence  of  the 
same  persons,  in  response  to  the  following  question:  'Q. 
How  long  have  you  been  here?'— did  you  hear  him  make 
the  following  answer:  'A.  Why,  since  last  February,  I 
believe. '  A.  Yes,  sir. 

"Q.  At  the  same  time  and  place,  in  the  presence  of  the 
same  people,  in  response  to  the  following  question  pro- 
pounded by  me:  'Q.  Been  working  at  the  Clarendon  ever 
since?'— did  he  make  the  following  answer:  'A.  No;  been 
working  at  the  Clarendon  since  the  6th  of  March.'  A. 
Yes,  sir. 

"Q.  At  the  same  time  and  place,  in  the  presence  of  the 
same  people,  the  same  persons,  in  response  to  the  follow- 
ing question;  'Q,  Nightclerk  or  day  clerk?' — did  you  hear 
him  make  the  following  answer:    'A.  Both.'    A.  Yes,3ir. 

"Q.  At  the  same  time  and  place,  and  in  the  presence 
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of  the  same  persons,  and  in  response  to  the  following 
question  propounded  by  me:  '  Q.  What  caused  this  trouble 
down  there,  the  shooting  of  this  Jap?' — did  you  hear  him 
make  the  following  answer:  'A.  Well,  today —  It  started 
last  night  over  a  couple  of  hot  rolls.  He  charged  me  15 
cents  for  them  and  I  told  him  that  it  was  too  much,  and 
we  got  into  a  little  quarrel  about  it,  and  he  told  me  to 
get  out  or  he  would  kill  me.  I  told  him  I  would  get  out, 
but  I  said,  "Don't  you  come  in  that  back  room,  because 
that  is  my  room,  the  toilet;  so  I  locked  the  door."  This 
morning  he  comes  in  and  tries  this  door,  and  It  was 
locked.  He  told  me  to  open  it,  and  I  told  him  that  I 
wouldn't.  He  went  upstairs  and  had  a  talk  with  Mrs. 
Clark,  and  she  sent  for  me.  I  went  up  and  she  asked 
me  to  open  it,  and  I  started  down  again,  and  in  the 
meantime  I  had  my  club  under  the  desk;  I  expected  to 
have  to  use  one;  and  he  started  to  urinate  on  the  floor.' 
Did  he  make  that  answer?    A.  Yes,  sir. 

"Q.  At  the  same  time  and  place,  in  the  presence  of 
the  same  people,  in  response  to  the  following  question; 
'Whereabouts?'— did  he  make  the  following  answer: 
'Right  next  to  the  toilet,  and  I  told  him  not  to  do  it. 
And  I  looked  around  for  my  club,  and  it  weren't  there, 
and  I  thought  I  would  take  a  chance  with  my  bare 
fists,  and  he  comes  at  me  with  my  own  club,  and  I  dodged 
it  and  jumped  back  and  pulled  my  gun  and  shot  him.' 
A.  Yes,  sir. 

"  Q.  At  the  same  time  and  place,  and  in  the  presence 
of  the  same  persons,  in  response  to  the  following  ques- 
tion: .'Q.  Did  he  say  that  he  would  kill  you?'— did  he 
make  the  following  answer;  'A.  He  told  me  that  if  I 
ever  came  in  there  any  more  he  would  kill  me. '  A.  Yes, 
sir. 

"Q.  At  the  same  time  and  place,  and  in  the  presence 
of  the  same  persons,  in  response  to  the  following  ques- 
tion propounded  by  me:  'What  conversation  was  had 
between  you  and  him  the  morning  of  the  shooting?'— did 
he  make  the  following  answer:  'There  was  hardly  any 
conversation  at  all;  only  told  me  that  he  was  going  to 
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kill  me,  and  attempted  it  right  there  with  the  big  club. 
He  struck  at  me  with  the  club, '    A.  Yes,  sir. 

"Q.  At  the  same  time  and  place,  in  the  presence  of  the 
same  people,  in  response  to  the  following  question  pro- 
pounded by  me:  'What  sort  of  a  club  was  it?' — did  he 
make  the  following  answer:  'About  twenty  inches  long 
with  a  string  tied  on  the  end  of  it.  He  went  to  strike 
and  fell,  and  as  he  fell  he  threw  the  club  in  front  of  him. ' 
A.  Yes,  sir. 

"Q.  At  the  same  time  and  place,  and  in  the  presence 
of  the  same  persons,  in  response  to  the  following  ques- 
tion propounded  by  me:  'Had  you  seen  him  this  morning 
before  the  time  that  the  shooting  occurred?'— did  he 
make  the  following  answer:    'No,  sir. '    A.  Yes,  sir. 

"Q.  At  the  same  time  and  place,  in  the  presence  of  the 
same  persons,  in  response  to  the  following  query  pro- 
pounded by  me:  'la  that  the  club?'— did  he  make  the 
following  answer:    'Yea,  sir.'    A.  Yes,  sir. 

"Q.  At  the  same  time  and  place,  in  the  presence  of  the 
same  persons,  in  response  to  the  following  question  pro- 
pounded by  me:  'That  is  your  club?'— did  he  make  the 
following  answer:  'Yes,  sir;  that  is  it.  It  belongs  to 
the  hotel.     I  kept  it  under  the  desk. '    A.  Yea,  air. 

"Q.  At  the  same  time  and  place,  in  the  presence  of  the 
same  persons,  in  response  to  the  following  question  pro- 
pounded by  me;  'When  was  the  last  time  that  you  saw 
it  there?'— did  he  make  the  following  answer:  'I  put  it 
under  the  desk  this  morning. '    A.  Yea,  sir. 

"Q,  At  the  same  time  and  place,  in  the  presence  of  the 
same  persons,  in  response  to  the  following  question  pro- 
pounded by  me:  'How  do  you  think  that  it  came  to  be 
there?'— did  he  make  the  following  answer;  'Just  as  he 
passed  along  through  the  office,  when  Mrs.  Clark  called 
me,  I  suppose  he  saw  it;  I  suppose  that  he  could  see  it.' 
A.  Yes,  sir. 

"Q.  At  the  same  time  and  place,  in  the  presence  of  the 
same  persons,  in  response  to  the  following  question  pro- 
pounded byme:    'Did  he  strikeat  you  more  than  once?'  — 
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did  he  make  the  followinsr  answer:  'I  didn't  give  him 
time,  as  he  struck  at  me  he  fell.'    A.  Yes,  sir. 

"Q.  At  the  same  time  and  place,  in  the  presence  of  the 
same  persons,  in  response  to  the  following  question  pro- 
pounded by  me:  'What  sort  of  a  gun  was  this?'— did  he 
make  the  following  answer:  'A  32  automatic  Colt's.' 
A.  Yes,  sir. 

"Q.  At  the  same  time  and  place,  in  the  presence  of  the 
same  persons,  in  response  to  the  following  question  pro- 
poundedbyme:  'Automatic?'— did  he  make  the  following 
answer:  'Yes,  sir.'    A.  Yes,  sir. 

"Q.  At  the  same  time  and  place,  in  the  presence  of  the 
same  persons,  in  response  to  the  following  question  pro- 
pounded by  me:  'How  long  has  the  Jap  been  running 
this  restaurant? '—did  he  make  the  following  answer:  *I 
couldn't  say;  he  has  been  there  ever  since  I  have  been 
here. '    A.  Yes,  sir. 

"Q.  At  the  same  time  and  place,  in  the  presence  of  the 
same  persons,  in  response  to  the  following  question  pro- 
pounded by  me:  'Have  any  trouble  with  him  before?'— 
did  he  make  the  following  answer:  'No,  sir;  I  never  did.' 
A.  Yes,  sir. 

"  Q.  At  the  same  time  and  place,  in  the  presence  of  the 
same  persons,  in  response  to  the  following  question  pro- 
pounded by  me:  'Who  made  that  club?' — did  he  make 
the  following  answer:  'I  don't  know;  it  was  in  the  house 
before  I  came.'    A.  Yes,  sir." 

The  statement  is  made  in  respondent's  brief  that  this 
testimony  in  the  first  place  was  not  sought  tx)  be  introduced 
as  a  part  of  the  state's  case  as  a  confession  or  statement 
of  this  defendant.  If  it  had  been,  they  say  it  would  have 
been  neccessary  to  show  that  it  was  made  freely,  volun- 
tarily, without  any  threat,  not  through  fear  or  promise  of 
reward.  They  justify  the  acts  of  the  trial  court  in  admit- 
ting this  testimony  in  the  following  statement: 

"The  defendant  came  on  the  witness  stand  a  voluntary 
witness,  and  when  he  did  so  he  became  subject  to  all  of 
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the  rules  that  any  witness  is  subject  to,  and  is  liable  to 
impeachment  the  same  as  any  other  witness." 

Respondent  further  seeks  to  justify  the  ruling  of  the 
trial  court  in  admitting  this  testimony,  by  the  statement 
that  it  was  not  direct  testimony,  and  was  sought  to  be 
propounded  to  the  defendant  as  impeaching  questions 
only  to  show  that  at  another  time,  before  other  people,  at 
an  earlier  date,  he  made  a  different  statement. 

1.  It  requires  no  citation  of  authority,  as  we  view  it,  to 
support  the  assertion  that,  before  the  statement  or  series 
of  answers  made  by  the  defendant  in  the  police  head- 
quarters while  he  was  under  arrest  charged  with  the 
offense  could  have  been  admitted  as  a  part  of  the  state's 
case  in  chief,  it  would  have  been  necessary  to  lay  a 
foundation  for  its  admissibility,  showing  that  the  state- 
ment was  voluntary,  and  that  the  same  was  made  with- 
out hope  of  reward,  inducement,  or  fear  of  punishment. 
(State  V.  Dye,  36  Nev.  143, 133  Pac.  935,  and  cases  there 
cited.) 

2.  It  is  not  contended  by  the  respondent  that  any  such 
foundation  was  laid,  nor  was  it  contended  by  the  prosecu- 
ing  attorney  in  the  court  below  that  the  statements  made 
by  the  defendant  in  the  police  headquarters  were  admis- 
sible as  a  part  of  the  state's  case  in  chief.  We  are  asked 
to  affirm  the  action  of  the  trial  court  in  admitting  this 
testimony,  solely  upon  the  ground  that  the  testimony 
was  elicited  by  way  of  contradictory  statements  for  the 
purpose  of  impeaching  the  defendant  as  a  witness. 

First,  let  us  ask  the  question:  Was  the  evidence 
competent  in  the  first  instance?  C!ould  it  have  been 
introduced  against  the  defendant  as  a  part  of  the  state's 
case  in  chief?  Manifestly  not;  for  it  lacked  all  the 
elements  which  go  to  make  up  a  competent  statement 
under  such  circumstances.  Was  it  matter  brought  out 
in  the  direct  examination  and  on  which  the  defendant 
could  be  properly  cross-examined?  No.  The  contention 
of  respondent  that  the  defendant,  having  submitted  him- 
self as  a  witness  in  his  own  behalf,  thereby  subjected 
himself  to  cross-examination  and  impeachment  to  the 
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same  extent  as  any  other  witness,  is,  in  our  judgment, 
answered  by  the  familiar  rules  that  a  witness  can  be 
impeached  only  as  to  matters  within  the  legitimate 
scope  of  cross-examination,  and  that  no  witness  may  be 
impeached  by  incompetent  evidence.  This  being  true, 
the  whole  matter  turns  on  the  question  of  whether  or  not 
the  evidence  elicited  from  the  witness,  Miss  Callahan, 
was  or  was  not  competent.  The  answer  is  that  it  was 
not.  Here  was  an  introduction  of  testimony  by  the  indi- 
rection of  cross-examination  which  by  reason  of  its  lack 
of  competency  could  not  have  been  introduced  as  a  part 
of  the  state's  case.  This  entire  question  is  extensively  dis- 
cussed in  the  case  of  Harrold  v.  Territory  of  Oklahoma,  169 
Fed.  47, 94  C.  C.  A.  415, 17  Ann.  Cas.  868.    The  court  said; 

"And  right  here  is  the  limitation  of  the  waiver  by  an 
accused  person  of  his  constitutional  privilege  under  the 
second  rule  by  testifying,  and  here  is  the  evidence  of  the 
violation  of  that  rule  in  this  case.  He  may  not  'be  com- 
pelled in  any  criminal  case  to  be  a  witness  against  him- 
self.' When  he  testifies  as  a  witness,  he  waives  this 
privilege  of  silence  and  subjects  himself  to  cross-examina- 
tion and  impeachment  to  the  same  extent  as  any  other 
witness  would  subject  himself  thereto  in  the  same  situa- 
tion, but  no  farther.  He  may  be  cross-examined  upon 
the  subjects  of  his  direct  examination,  but  not  upon  other 
subjects;  impeaching  questions  relative  to  facts  not 
collateral  to  the  issue — that  is  to  say,  relative  to  facts 
which  the  prosecutor  is  entitled  to  prove  as  a  part  of  his 
case — may  be  lawfully  propounded  to  him  (Wharton's 
Criminal  Evidence,  9th  ed.  sec.  484),  but  such  questions 
relative  to  facts  that  may  not  be  so  proved  may  not  be 
asked  him ;  and  he  may  be  impeached  by  competent  proof 
of  statements  made  by  him  contradictory  to  his  answers 
to  such  lawful  questions,  but  not  by  proof  of  answers  con- 
tradicting unlawful  questions.  For  these  are  the  limits 
of  the  cross-examination  and  of  the  lawful  evidence  of 
impeachment  of  other  witnesses." 

Concluding  the  subject,  the  court  said: 

"  The  impeaching  questions  asked  the  defendant,  and 
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the  involuntary  confession  introduced  to  contradict  his 
answers,  were  beyond  the  limits  of  legal  cross-examina- 
tion of  him,  or  of  any  other  witness  in  his  situation, 
because  they  did  not  relate  to  the  subjects  of  his  direct 
examination,  and  because  they  were  not  germane  to  any 
fact  which  the  prosecutor  was  entitled  to  prove  as  a  part 
of  his  case.  Hence  the  defendant  did  not  waive  his 
constitutional  and  statutory  right  to  refuse  to  testify 
concerning  the  statements  in  his  confession,  and  the 
propounding  of  the  questions  concerning  them,  and  the 
introduction  of  the  involuntary  confession,  were  viola- 
tions of  that  right." 

A  case  quite  analogous  to  the  one  at  bar  is  that  of 
Brmim  v.  State,  55  Tex.  Cr.  R.  572, 118  S.  W.  139.  In  that 
case  the  court  said: 

"Even  before  the  last  act  of  the  legislature  this  court 
had  held  that  confessions  of  a  party  under  arrest  made 
without  warning  could  not  be  used  against  him,  even  for 
the  purpose  of  impeachment,  citing  Morales  v.  State,  36 
Tex.  Cr.  R.  234,  36  S.  W.  435,  846;  Wrightv.  State,  36 Tex. 
Cr.  R.  427,  37  S.  W.  732;  Bailey  v.  State,  40  Tex.  Cr.  R  160, 
49  S.  W.  102;  Rodriffuez  v.  State.  36  S.  W.  439;  Walton  v. 
State,  41  Tex.  Cr.  R.  454,  55  S.  W.  567;  Parkerv.  State,  57 
S.  W.  668 ;  Johnsm  v.  State,  43  Tex.  Cr.  R.  476,  66  S.  W.  846. " 

The  case  of  Shephard  et  aL  v.  State,  88  Wis,  185,  59 
N.  W.  449,  is  interesting  as  bearing  upon  the  subject. 
In  that  case  the  trial  court  had  excluded  a  confession  as 
being  incompetent.  The  defendant,  having  taken  the 
stand,  was  asked  if  he  made  that  confession  and  denied 
it  The  same  witness  who  extorted  the  confession  and 
whose  testimony  was  in  the  first  instance  disallowed  on 
that  ground  was  allowed  to  testify  to  the  confession,  on 
the  theory  that  it  was  not  admitted  as  confession,  but 
merely  to  contradict  the  defendant.  The  Supreme  Court 
of  Wisconsin,  in  commenting  upon  this  phase  of  the  case, 
said: 

"The  method  here  adopted  to  get  the  confession  of 
Joseph  Shephard  in  evidence,  after  it  had  been  excluded 
by  the  court  as  being  incompetent  and  inadmissible  by 
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reason  of  its  having  been  extorted  by  promises  of  immunity 
and  threats  of  injury  and  by  falsehood,  was  certainly  very 
ingenious  and  plausible." 

"The  confession  is  just  as  objectionable  as  evidence, 
and  as  incompetent  and  hurtful,  when  offered  in  one 
way  as  in  another.  If  no  other  evidence  on  the  ground 
of  contradicting  the  defendant  as  a  witness  could  be 
found,  he  had  better  have  gone  uncontradicted  than  that 
his  legal  rights  as  a  prisoner  should  be  so  violated,  and 
his  conviction  obtained  by  such  unlawful  testimony.  The 
object  is  to  get  the  confession  in  evidence.  It  cannot  be 
done  directly,  but  it  can  be  done  indirectly.  It  cannot 
be  used  to  convict,  but  it  can  be  used  to  contradict,  the 
defendant,  and  in  that  way  it  is  used  to  convict  him  all 
the  same.  We  cannot  adopt  such  a  principle  or  practice 
in  the  administration  of  criminal  law.  It  is  unreasonable 
as  well  as  unjust." 

In  the  case  of  People  v.  Yeaton.  75  Cal.  415.  17  Pac. 
544,  the  matter  at  bar  is  emphatically  dealt  with.  In 
that  case  the  rule  is  supported  that  the  defendant  in  a 
criminal  prosecution,  who  is  a  witness  in  his  own  behalf, 
cannot  be  compelled  on  cross-examination  to  testify  to 
statements  made  by  him  out  of  court  which  amount  to  a 
confession  of  the  crime,  unless  it  be  first  shown  that  the 
confession  was  voluntary;  and  the  fact  that  the  evidence 
was  offered  by  the  prosecution,  not  as  a  confession,  but 
merely  as  a  contradictory  statement,  for  the  purpose  of 
impeaching  the  defendant  who  became  a  witness  in  his 
own  behalf,  makes  this  rule  none  the  less  enforceable 
and  just 

The  error  complained  of  in  this  respect  was  one  which 
directly  affected  the  rights  of  the  defendant  For  this 
reason,  the  case  must  be  reversed  and  remanded  for  a 
new  trial. 

It  is  so  ordered. 
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[No.  2134] 
SARAH    BELLE    SKAGGS,  Adhinistkateix  of  the 
Estate  of  Thomas  Bbyant,  Deceased,  Appellant, 
V.  W.  E.  BRIDGMAN  and  GERTRUDE  BRIDG- 
MAN,  Respondents. 

[lB4Pac.77;  159Pac.521] 
1.  Appeai,  and  IIbbob — Motion  to  Diauiss — Time  for  Filing. 

That  a  motion  to  dlamlsa  an  appeal  for  noncompliance  witb 
supreme  court  rules  2  and  3,  providing  that  the  transcript  of 
the  record  must  be  filed  within  tblrty  days  after  the  appeal 
bas  been  perfected  and  the  statement  settled,  otherwise  the 
appeal  will  be  dismissed  on  motion  without  notice,  was  not 
filed  until  more  than  three  terms  had  elapsed  after  the  appeal 
was  tak€^  and  the  record  filed  In  the  supreme  court,  did  not 
amount  to  a  wairer  of  the  right  to  make  a  motion ;  supreme 
court  rule  8,  providing  that  objections  to  the  record  affecting 
an;  right  "which  might  be  cured  on  suggestion  of  diminution 
of  the  record,"  not  applying. 

ON  MOTION  TO  RESTORE  APPEAL 

1.  Appeal  and  Ebros — Stateuent-'New  Stateuent — J  drib  diction'. 

The  supreme  court  has  no  power  to  make  a  new  statement 
on  appeal,  which  must  be  settled  In  the  lower  court,  or  to 
direct  that  court  to  make  one.  the  statement  having  heen 
settled  as  prescrlt>ed  by  statute;  but  any  relief  under  the 
practice  act,  sec.  142  (Rev.  Laws,  6084),  by  reason  of  mistake. 
Inadvertence,  surprise,  or  excusable  neglect  of  appellant,  must 
be  had  In  the  lower  court ;  a  motion  for  a  new  trial  tiiere 
made. having  never  been  determined. 

2.  Appeal  and  Errob— Dismissal — Restokation. 

An  appeal  dismissed  for  noncompliance  with  supreme  court 
rules  2  and  3  will  not  be  restored,  where  no  purpose  would  be 
served,  the  record  presenting  for  consideration  only  the 
Judgment  roll  showing  no  error. 

Appeal  from  the  Fourth  Judicial  District  Court,  Elko 
County;  Edward  A.  Ducker,  Jud8:e. 

Action  by  Sarah  Belle  Skaggs,  adminiatratrix  of  the 
estate  of  Thomas  Bryant,  deceased,  against  W.  E. 
Briderman  and  another.  From  judgment  for  defendants, 
plaintiff  appeals,  and  defendants  move  to  dismiss  the 
appeal.    Motion  granted. 

W.  W.  Griffin,  for  Appellant. 

Carey  Van  Fleet  and  Chas.  R.  Lewers,  for  Respondents. 
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By  the  Court,  NoRCRoss,  C.  J. : 

This  is  a  motion  to  dismiss  the  appeal  for  noncompliance 
with  the  provisions  of  rules  2  and  3  of  the  supreme  court. 
Notice  of  appeal  in  this  cause  was  filed  in  the  court  below 
on  the  7th  day  of  July,  1913.  On  the  12th  day  of  Aug:ust, 
1913,  the  clerk  of  the  court  below  attached  his  certificate 
to  the  record  on  appeal.  The  record  was  filed  in  this 
court  on  the  22d  day  of  July,  1914.  On  the  27th  day 
of  February,  1915,  the  court,  upon  application  therefor, 
made  an  order  for  substitution  of  attorneys  for  appellant 
Thereafter,  and  on  the  20th  day  of  September,  1915,  counsel 
for  appellant  filed  a  brief  upon  the  merits.  Thereafter, 
and  on  the  5th  day  of  October,  1915,  counsel  for  respon- 
dent Garrecht  filed  and  served  a  written  notice  of  motion 
to  dismiss  the  appeal.  At  the  time  of  filing  the  motion 
to  dismiss,  a  certificate  of  the  clerk  of  the  court  below,  as 
required  by  subdivision  2  of  rule  3,  was  also  filed.  The 
motion  to  dismiss  was  heard  on  the  4th  day  of  November, 
1915.  The  only  objection  to  the  motion  to  dismiss  upon 
the  part  of  counsel  for  appellant  is  based  upon  the  pro- 
visions of  rule  8,  and  the  case  of  Kirman  v.  Johnson.  30 
Nev.  146.  93  Pac.  500,  96  Pac.  1057,  is  relied  upon  to 
sustain  their  contention  that  the  motion  to  dismiss  comes 
too  late.     Rules  2,  3,  and  8  provide: 

Rule  2.  "The  transcript  of  the  record  on  appeal  shall 
be  filed  within  thirty  (30)  days  after  the  appeal  has  been 
perfected  and  the  statement  settled,  if  there  be  one." 

Rule  3.  "1.  If  the  transcript  of  the  record  be  not  filed 
within  the  time  prescribed  by  rule  2,  the  appeal  may 
be  dismissed  on  motion  without  notice.  A  cause  so  dis- 
missed may  be  restored  during  the  same  term,  upon  good 
cause  shown,  on  notice  to  the  opposite  party;  and,  unless 
so  restored,  the  dismissal  shall  be  final  and  a  bar  to  any 
other  appeal  from  the  same  order  or  judgment." 

Rule  8.  "Exceptions  or  objections  to  the  transcript, 
statement,  •  '  •  or  any  other  technical  exception  or 
objection  to  the  record  affecting  the  right  of  the  appel- 
lant to  be  heard  on  the  points  of  error  assigned,  which 
might  be  cured  on  suggestion  of  diminution  of  the  record. 
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must  be  taken  at  the  first  term  after  the  transcript  is  filed, 
*    •    *    or  they  will  not  be  regarded." 

We  are  unable  to  see  how  the  provisions  of  rule  8  could 
have  any  possible  bearing  upon  the  motion  here  in  ques- 
tion. No  objection  is  made  to  the  transcript  or  record 
upon  appeal  "which  might  be  cured  on  suggestion  of 
diminution  of  the  record."  The  motion  to  dismiss  deals 
solely  with  the  question  of  the  applicability  of  rules  2 
and  3  to  the  fact  that  more  than  three  terms  elapsed 
after  the  appeal  was  taken  and  the  record  certified  to 
before  the  same  was  filed  in  this  court.  Prior  to  the 
amendments  of  rules  2  and  3  byamendment  of  October 
25,  1911,  it  was  provided  in  rule  3: 

"  If  the  transcript  of  the  record  be  not  filed  within  the 
time  prescribed  by  rule  2,  the  appeal  may  be  dismissed 
upon  motion  during  the  first  week  of  the  term  without 
notice." 

In  Robinson  v.  Kind,  25  Nev.  273, 59  Pac.  863,  62  Pac. 
705,  this  court  considered,  but  did  not  decide,  whether  a 
failure  to  make  a  motion  to  dismiss  "  during  the  first  week 
of  the  term"  would  amount  to  a  waiver  of  the  right  to 
make  such  motion.  The  rule  as  it  now  reads  places  no 
limitation  upon  the  time  within  which  a  motion  to  dismiss 
for  failure  to  comply  with  the  provisions  of  rule  2  may 
be  made.  We  see  no  reason  for  holding,  and  none  has 
been  urged,  that  the  motion  to  dismiss  is  not  in  time. 
Where  there  has  been  a  failure  to  comply  with  the  pro- 
visions of  rule  2,  a  motion  to  dismiss,  supported  by  proper 
certificate  of  the  clerk,  would  ordinarily  be  granted  as  a 
matter  of  course.  We  need  not  now  consider  whether, 
upon  a  consideration  of  a  motion  to  dismiss,  notice  of 
which  has  been  given,  the  appellant  making  a  showing 
that  would  warrant  a  restoration  of  a  dismissed  appeal, 
the  order  for  that  reason  should  be  denied,  as  no  such 
showing  has  been  made. 

The  motion  to  dismiss  the  appeal  should  be  granted, 
subject  to  the  right  of  appellant,  upon  good  cause  shown 
{Lightle  v.  Ivaruiovich,  10  Nev.  41,  43),  to  move  to  restore 
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the  appeal  under  the  provisions  of  rule  3  during  the  next 
succeeding  term. 
It  is  so  ordered. 

On  Motion  to  Restore  Appeal 

By  the  Court,  Norcross,  C.  J. : 

1, 2.  This  court  heretofore  dismissed  the  appeal  in  the 
above-entitled  cause  for  noncompliance  with  the  provi- 
sions of  rules  2  and  3  of  this  court,  subject  to  a  motion 
to  reinstate  as  prescribed  in  said  rule  3.  A  motion  to 
restore  the  appeal  has  been  made.  In  lAgktle  v.  Ivanco- 
vich,  10  Nev.  41,  43,  this  court  said: 

"As  this  is  the  first  case  where  an  interpretation  has 
been  ^ven  to  these  rules,  we  deem  it  proper  briefly  to 
state  that  we  entertain  the  opinion  that  all  applications 
to  reinstate  appeals  must  show  that  appellant  has  used 
reasonable  diligence  in  procuring,  or  attempting  to  pro- 
cure, the  transcript  on  appeal,  and  if  he  fails  to  present 
the  same  in  this  court  within  the  time  prescribed  by 
rule  2,  his  affidavit  must  present  sufficient  facts  to  con- 
stitute a  legal  excuse  for  the  delay,  and,  in  addition  to 
the  statement  'that  the  appeal  has  been  taken  in  good 
faith, '  it  should  also  show  that  in  the  opinion  of  appel- 
lant's counsel  'there  are  substantial  errors  in  the  record 
which  ought  to  be  corrected  by  this  court '  {Hagar  v. 
Mead,  25  Cal.  600;  Dorland  v.  McGlynn,  45  Cal.  la)" 

The  appeal  in  this  case  is  from  the  judgment  alone, 
and  it  is  conceded  that  the  record  certified  from  the  court 
below  as  the  record  on  appeal  would  present  only  the 
judgment  roll  for  consideration,  and  that  no  error  appears 
upon  the  face  of  the  judgment  roll. 

Counsel  for  appellant  has,  however,  filed  with  the  clerk 
of  this  court  what  is  alleged  to  be  the  transcript  of  the 
testimony  in  the  case,  together  with  certain  exhibits,  and 
we  are  asked  virtually,  either  to  make  a  new  record  on 
appeal  ourselves,  or  to  direct  the  court  below  to  do  so. 
This  request  is  based  upon  the  provisions  of  section  142 
of  the  practice  act  (Rev.  Laws,  5084)  authorizing  the 
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relief  of  a  party  from  some  proceeding  taken  against 
him  "through  his  mistake,  inadvertence,  surprise,  or 
excusable  neglect."  The  record  certified  to  this  court 
was  made  by  former  counsel  for  appellant  It  appears 
that  appellant  has  been  represented  in  the  court  below 
and  in  this  court  at  various  times  by  different  attorneys 
and  firms  of  attorneys. 

The  affidavit  of  appellant  and  the  affidavit  of  one  of 
her  former  counsel  set  forth  alleged  facts  justifying, 
according  to  the  contention  of  counsel  now  appearing  for 
appellant,  some  relief  to  appellant  whereby  her  case 
could  be  heard  upon  its  merits  in  this  court  The  case 
upon  an  appeal  from  the  judgment  alone  could  only  be 
heard  and  determined  in  this  court  upon  a  statement  on 
appeal  or  a  bill  of  exceptions.  Whichever  method  is 
pursued,  the  statement  or  bill  must  be  settled  in  the 
court  below.  A  statement  was  settled  in  the  way  pre- 
scribed by  the  statute,  and  we  now  have  no  power  to 
make  a  new  statement  or  to  direct  the  court  below  to 
make  a  new  and  different  one. 

It  appears  from  the  affidavits  flled  that  a  motion  for  a 
new  trial  was  made  in  the  court  below,  which  motion  has 
never  been  submitted  to  the  court  below,  and  hence  has 
never  been  determined.  If  the  plaintiff  in  the  action  is 
entitled  to  any  relief  by  reason  of  mistake,  inadvertence, 
surprise,  or  excusable  neglect  we  think  the  only  forum 
to  appeal  for  such  relief  is  in  the  court  below. 

As  no  purpose  could  be  served  by  restoring  the  appeal, 
the  motion  should  be,  and  is,  denied. 
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(No.  2187J 

P.  E.  SEELEY,  Plaintipf-Appellant,  v.  JAMES 
GOODWIN,  A.  L.  WAGNER,  J.  W.  FERGUSON, 
J.  E.  KENDALL,  and  E.  J.  LUPIN,  Dependants. 
E.  J.  LUPIN,  Respondent. 

[156Pac.fl34] 

1.  MOBTOAOEB — FoBECLOBURE— APPE4L — NECESBART    PABTIE8. 

In  suit  to  foreclose  a  mortgage,  a  subsequent  purchaser 
whose  right  waa  defeated  by  execution  sale,  and  the  execu- 
tion purchaser  and  his  grantee,  who  had  deeded  the  land 
to  one  defendant,  were  not  necesearr  parties  to  an  appeal, 
which  would  not  be  dlamlaeed  on  that  ground. 

2.  Appeal  and  Ebbob^Scopb  of  Bsvnw — Hatters  Not  at  Issue. 

The  court  on  appeal  will  assume  a  ruling  of  the  trial  court 
not  questioned  by  counsel  for  the  adverse  party  to  have  been 
correct. 

3.  MoBMAOES  —  Validity  —  Capacitt    of     Pabties  —  Who     May 

Attack — Deobee  ov  Pboof. 

Assuming  that  a  subsequent  purchaser  of  the  mortgagor 
mar  assert  the  mortgagor's  Incapacity  owing  to  Intoxication  at 
the  time  of  drawing  the  mortgage,  the  degree  of  proof  required 
to  show  Buch  incapacity  on  his  part  Is  at  least  equal  to  that 
required  from  one  asserting  his  own  Incapacity. 

4.  MoBTOAQES— Execution — Capacity  of  Parties — Irtoxicatiok — 

Evidence. 

The  mere  fact  that  signatures  to  a  note  and  mortgage  nere 
poorly  made  Is  Insufficient  to  show  that  the  maker  was 
Intoxicated. 

5.  Acknowledoment — Evidence — Notaby's  Certificate. 

In  the  absence  of  direct  evidence  on  the  question  of  mental 
capacity  of  the  mortgagor  owing  to  intoxication  at  the  time 
of  drawing  the  mortgage,  the  fact  that  the  certlQcate  of  a 
notary  public  showed  that  the  mortgage  was  acknowledged 
before  him  and  that  he  executed  It  Is  prima  facie  evidence  of 
due  execution. 

6.  MoBTOAOES — Execution — Capacity  op  Parties — Evidence. 

ETldence  held  Insufflclent  to  show  that  a  mortgagor  was 
mentally  Incapacitated  by  intoxication  at  the  time  of  drawing 
a  mortgage. 

Appeal  from  Sixth  Judicial  District  Court,  Humboldt 
County;  Edward  A.  Ducker,  Judge. 

Action  by  F.  R  Seeley  against  James  Goodwin  and 
others.  From  a  judgment  in  favor  of  defendant  E.  J. 
Lupin  and  order  denying  new  trial,  plaintiff  appeals. 
Bevened. 
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J.  M.  Frame  and  R.  Gilray,  for  Appellant: 

The  lien  acquired  by  writ  of  attachment  affected  only 
whatever  title  was  at  the  time  in  Goodwin,  and  the  same 
did  not  attach  to  any  interest  that  had  theretofore  been 
acquired  by  the  plaintiff  by  virtue  of  the  mortgage,  even 
though  unrecorded,  and  at  most  would  have  affected  only 
the  equity  of  redemption  existing  in  Goodwin.  An  attach- 
ing creditor,  claiming  title  through  an  attachment  sale, 
is  not  in  the  position  of  an  innocent  purchaser,  but  takes 
only  such  an  interest  as  the  attached  debtor  had  at  the 
time  in  the  property;  and  this  being  only  the  equity  of 
redemption,  he  can  acquire  no  title  adverse  to  or  superior 
toamortgage.  {Virginv.BTubaker,4't'iev.S2;  Vaugknv. 
Schmalde,  25  Pac.  102;  Dawsonv.  MeCarty.  57  Pac.  816.) 

The  defense  of  incompetency  through  intoxication  is 
in  the  nature  of  a  personal  right,  which  may  be  asserted 
only  by  the  party  himself,  and  is  not  a  right  which  passes 
with  the  conveyance  of  real  estate  and  runs  with  the 
land.  Third  parties,  although  privies  in  estate,  cannot 
assert  such  a  defense.  (14  Cyc.  1104. )  Such  contracts  are 
in  their  nature  voidable  and  not  void.  (Joestv.  WiUiams, 
42  Ind.  565;  6  R.  C.  L.  596-599;  Carpenter  v.  Rodgers,  61 
Mich.  384. 1  Am.  St.  Rep.  595.) 

It  was  not  necessary  to  serve  notice  of  appeal  upon  all 
the  parties  named  in  the  record  as  defendants.  The  actioD 
is  to  foreclose  a  mortgage,  and  it  was  necessary  to  serve 
notice  of  appeal  only  upon  the  party  who  had  an  interest 
adverse  to  appellant  The  other  defendants  named  in  the 
record  are  neither  necessary  nor  proper  parties  to  the 
action.  {Hinson  v.  Gammon,  Am.  Ann.  Cas.  1913a,  83; 
NelsmiBennetCo.v.  Twin  Falls L.  &W.  Co..  13  Am.  Ann. 
Cas.  172.) 

The  motion  to  dismiss  the  appeal  should  not  be  granted, 
the  point  involved  having  been  already  decided  adversely 
to  respondent  by  this  court.  (Doitglass  v.  Thompson,  35 
Nev.  196,  Am.  Ann.  Cas.  1914c,  920;  Bliss  v.  Grayson,  24 
Nev.  422,  56  Pac.  231,  25  Nev.  329,  59  Pac.  888. ) 

C.  E.  R<Mns  and  J.  A.  Callahan,  for  Respondents: 
The  appeal  should  bedismlssed  for  wantof  jurisdiction. 
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Failure  to  serve  notice  of  appeal  on  an  adverse  party  is 
a  jurisdictional  defect  that  deprives  the  supreme  court 
of  the  jurisdiction  to  hear  the  appeal.  (Rev.  Laws,  5322, 
5323,  5330,  5331;  Pacific  Mrttual  Life  I.  Co.  v.  Fisher,  39 
Pac.75a) 

If  the  position  of  a  party  on  the  record  makes  him 
adverse,  he  must  be  so  considered  for  the  purpose  of 
appeal  from  the  judgment  thereon.  {Harriman  v. 
Menzies,  44  Pac.  660;  Vincent  v.  Collins,  55  Pac.  129.) 

Every  party  whose  interest  in  the  subject-matter  of 
the  appeal  is  adverse  to  or  will  be  affected  by  a  reversal 
of  modification  of  the  judgment  or  order  appealed  from, 
is  an  adverse  party.  (Crouch  v.  Railroad,  117  N.  W.  145; 
Lydon  v.  Godard,  51  Pac.  459;  Lewiaton  National  Bank 
V.  T^,  53  Pac.  271;  Titimanv.AUnnaneeM.  Co..  74  Pac. 
529;  Bridgham  v.  NatioTial  Pole  Co.,  147  Pac.  1056;  Davis 
V.  Mercantile  Trust  Co..  38  L.  Ed.  563. ) 

The  note  and  mortgage  are  void,  because  of  the  intox- 
ication of  the  mortgagor  at  the  time  of  their  execution. 
iCamerm  Barkley  Co.  v.  Thornton  L.  &  P.  Co..  138  N.  C. 
3te,  50  S.  E.  695,  107  Am.  St.  Rep.  532;  HviM«r  v.  ToUtard, 
47  W.Va.  258,  38  S.  E.  737;  Green  v.  Gunsten,  142  N.  W. 
261;  Cavender  v.  Waddington,  5  Mo.  App.  457. ) 

If  there  is  any  evidence  to  support  the  finding  of  the 
lower  court,  it  will  not  be  disturbed  on  appeal.  {State  v. 
Carson  and  Colorado  Ry.  Co.,  29  Nev.  487.) 

By  the  Court,  Norcross,  C.  J. : 

This  is  a  suit  in  foreclosure  of  a  mortgage  upon  cer- 
tain real  property  in  the  town  of  Winnemucca.  From  a 
judgment  in  favor  of  the  defendant  E.  J.  Lupin,  the 
plaintiff  has  appealed. 

From  the  pleadings  and  evidence  in  the  case  it  appears 
that  on  the  16th  day  of  March,  1909,  at  San  Francisco, 
State  of  California,  one  James  Goodwin,  named  as  a 
defendant  in  the  complaint,  gave  his  promissory  note 
to  one  Louis  Goldstone,  a  resident  of  said  city  and  state, 
for  the  sum  of  $175,  payable  with  interest  sixty  days 
after  date.  At  the  same  place  and  date  the  said  Good- 
win gave  to  said  Goldstone  a  mortgage  upon  certain  lots 
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belonging  to  Goodwin  in  the  town  of  Winnemucca  as 
security  for  the  payment  of  said  note.  The  note  and 
mortgage  were  signed  by  Goodwin,  and  the  execution  of 
the  mortgage  was  acknowledged  as  of  even  date  before 
a  notary  public  in  and  for  the  city  and  county  of  San 
Francisco.  The  mortgage  was  duly  recorded  at  the 
request  of  said  Goldstone  by  the  county  recorder  of 
Humboldt  County  in  the  records  of  said  county  on  the 
24th  day  of  March,  1909.  It  is  alleged  in  the  complaint 
and  shown  by  the  evidence  that  on  the  4th  day  of  March, 
1910,  the  said  Louis  Goldstone,  for  a  valuable  con- 
sideration, assigned  and  transferred  the  said  note  and 
mortgage  to  the  plaintiff  and  appellant,  F.  E.  Seeley. 

It  appears  from  the  pleadings  and  evidence  that  on 
the  19th  day  of  March,  1909,  three  days  subsequent  to 
the  execution  of  the  mortgage,  and  five  days  before  the 
recording  thereof,  the  defendant  J.  W.  Ferguson  insti- 
tuted a  suit  in  the  justice's  court  in  the  town  of  Win- 
nemucca against  the  said  James  Goodwin,  and  attached 
the  property  of  the  defendant  Goodwin  described  in  the 
mortgage.  Having  recovered  judgment  in  the  attach- 
ment suit,  the  property  attached  was  sold  by  the  con- 
stable in  satisfaction  of  the  judgment,  purchased  by  the 
said  Ferguson  at  the  constable's  sale,  and  a  constable's 
deed  granted  to  said  Ferguson  on  the  26th  day  of 
November,  1909.  On  the  27th  day  of  May,  1909,  the 
said  Goodwin  deeded  the  property  to  the  defendant  A.  L. 
Wagner.  On  the  10th  day  of  February,  1911,  the  said 
J.  W.  Ferguson  deeded  the  property  to  the  defendant 
J.  E.  KeniJall.  On  the  25th  day  March,  1912,  the  defen- 
dant Kendall  deeded  the  property  to  the  respondent 
Lupin. 

In  addition  to  denying,  on  information  and  belief, 
the  making  or  execution  of  the  note  or  mortgage  by 
Goodwin,  the  answer  of  defendant  Lupin  set  up  the 
following  affirmative  defenses : 

(a)  That  the  note  and  mortgage  were  void  because 
made,  executed,  and  delivered  at  a  time  when  the  said 
Goodwin  was  entirely  irresponsible  and  incapable  of 
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entering:  into  a  valid  contract  by  reason  of  drunkenness. 

(b)  That,  the  property  having:  been  attached  prior  to 
the  recording  of  the  mortgage  and  subsequently  sold  by 
the  constable  in  the  attachment  suit,  the  rights  of  the 
plaintiff  were  subordinate  to  the  rights  of  the  defendant 
Lupin. 

The  case  was  tried  to  the  court  with  the  aid  of  a  jury, 
to  which  were  referred  two  questions,  which,  together 
with  the  answers  returned,  read  as  follows : 

"Question  No.  1 :  At  the  time  the  note  and  mortgage 
here  in  question  were  given  by  James  Goodwin  to  Louis 
Goldstone  was  James  Goodwin  so  intoxicated  as  to 
deprive  him  of  his  reason  and  understanding  to  the 
extent  that  he  did  not  know  the  effect  of  those  instru- 
ments or  the  nature  of  the  transaction?   Answer:    Yes. 

"Question  No.  2:  On  March  19,  1909,  at  the  time 
Ferguson's  attachment  -was  levied  on  the  lots  described 
in  the  complaint,  had  Ferguson  any  knowledge  that 
the  note  and  mortgage  in  question  were  in  existence? 
Answer:  No." 

1.  Preliminary  to  a  consideration  of  the  questions 
presented  upon  the  merits  of  the  appeal  a  motion  to  dis- 
miss the  appeal  should  be  disposed  of.  The  defendants 
Wagner,  Ferguson,  and  Kendall  were  not  made  parties 
to  the  appeal  by  service  upon  them  of  the  notice  of 
appeal.  It  is  contended  by  counsel  for  respondent  that 
they  are  necessary  parties  to  the  appeal.  We  think  this 
contention  is  without  merit.  The  defendants  Wagner 
and  Ferguson  failed  to  answer,  and  their  default  was 
duly  entered.  The  judgment  shows  that,  as  against  the 
defendant  Goodwin  and  his  administrator  (Goodwin 
having  died  subsequent  to  the  institution  of  the  suit 
and  prior  to  the  trial),  an  order  of  dismissal  from  the 
case  was  entered  without  objection  prior  to  the  trial. 
Wagner's  rights  under  his  deed  from  Goodwin  were  cut 
off  by  the  constable's  sale  and  deed  to  Ferguson.  What- 
ever rights  Ferguson  and  Kendall  obtained  were  trans- 
ferred by  their  deeds  and  acquired  by  the  respondent 
Lupin.    The  judgment  was  in  favor  of  Lupin  alone  for 
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the  property  and  for  the  costs  of  suit.  We  are  unable 
to  see  how  any  reversal  of  the  judj:ment  could,  under 
the  pleadings  and  evidence,  affect  any  of  the  rights  of 
the  codefendants  aa  between  each  other.  The  only  lia- 
bility of  Ferguson  to  Kendall  or  of  Kendall  to  Lupin 
was  upon  their  "grant,  bargain,  and  sell"  deeds.  It  is 
not  contended  that  the  only  liability  which  the  statute 
imposes  by  reason  of  such  deeds  (Rev.  Laws,  1063) 
could  be  of  any  avail  to  respondent  in  this  case  in  the 
event  of  a  reversal. 

Even  if  it  may  be  said  that  the  several  defendants 
obtained  a  judgment  against  the  plaintiff  to  the  effect 
that  the  note  and  mortgage  were  void  from  their  incep- 
tion, none  of  these  other  defendants  can  assert  any 
rights  by  virtue  of  that  judgment  against  the  respon- 
dent Lupin.  So  far  as  the  plaintiff  in  the  action  is 
concerned,  these  other  defendants  were  never  necessary 
parties  to  the  suit.  (Nelson  Co.  v.  Twin  Falls  Co.,  13 
Idaho,  767,  92  Pac.  980,  13  Ann.  Cas.  172;    Bliss  v.  ' 

The  court  below  adopted  the  finding  of  the  jury  as 
Grayson,  25  Nev.  329,  59  Pac.  888.) 
shown  by  the  answer  to  question  No.  1,  supra,  and 
based  its  decision  and  judgment  thereon. 

2.  Relative  to  the  second  special  issue  submitted  to 
the  jury,  the  court  held  that  the  defendant  could  acquire 
no  rights  in  the  property  superior  to  the  mortgage  by 
reason  of  the  fact  that  the  attachment  was  levied  upon 
the  mortgaged  premises  prior  to  recording  of  the  mort- 
gage, but  subsequent  to  its  execution.  As  the  correct- 
ness of  the  ruling  of  the  trial  court  upon  this  latter  point 
has  not  been  questioned  by  counsel  for  respondent,  we 
will  assume  it  to  have  been  correctly  decided.  Counsel 
for  appellant  in  support  of  the  court's  ruling  have 
cited  Virgin  v.  Brubaker,  4  Nev.  32 ;  Vaughn  v. 
Sckmalsle,  10  Mont.  186,  25  Pac.  102,  10  L.  R.  A.  411; 
Dawson  v.  McCarty,  21  Wash.  314,  57  Pac.  816,  75  Am. 
St.  Rep.  841 ;  Rev.  Laws,  1038-1040.  See,  also,  2  R.  C.  L. 
p.  860,  sec.  72. 

3.  As  to  the  question  of  Goodwin's  mental  condition 
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at  the  time  he  executed  the  note  and  mortgage  in  San 
Franciaco,  there  was  no  testimony  of  any  witness  who 
saw  him  or  observed  his  physical  or  mental  condition 
at  that  time.  We  quote  the  following  from  respondent's 
brief,  and  assume  that  it  states  the  evidence,  which,  by 
the  way,  we  have  read  in  full,  as  strongly  in  support  of 
respondent's  contention  as  the  evidence  warrants : 

"Four  or  five  days  after  that  time  [March  16,  1909] 
Goodwin  returned  to  Winnemucca,  Nevada.  His  physi- 
cal and  mental  condition  at  that  time  would  make  any 
one  know  that  he  had  been  drunk  quite  awhile ;  he  was 
emaciated  and  in  such  a  condition  that  one  would  know 
he  had  been  on  a  big  drunk  and  had  not  got  back  all  of 
his  mental  faculties;  he  had  been  on  a  drunk  not  less 
than  ten  or  twelve  days,  and  had  the  appearance  of 
having  been  on  a  protracted  spree  prior  to  that  time. 

"Witness  Ferguson,  who  had  known  Goodwin  and  was 
well  acquainted  with  him  for  a  number  of  years,  testified 
that  after  Goodwin  had  been  drinking  for  two  or  three 
days  that  the  faculties  of  his  mind  would  be  destroyed, 
and  that  when  he  drank  he  would  get  very  nervous  at 
first,  could  not  be  kept  in  bed,  would  just  run  around, 
stay  awake,  and  be  nervous  and  excitable,  and  as  he 
kept  on  drinking  he  would  get  so  that  he  could  not  take 
care  of  himself  at  all,  and  become  filthy  in  his  habits, 
etc.,  and  incompetent  to  take  care  of  himself  in  any 
manner  mentally  or  physically,  could  not  remember  any- 
thing at  all,  and  most  of  his  thoughts  were  a  blank  to 
him,  and  that  all  he  wanted  was  whisky,  and  would  drink 
as  much  as  he  could  get. 

"Witness  S.  G.  Lamb,  sheriff  of  Humboldt  County, 
was  well  acquainted  with  Goodwin,  and  proved  that  when 
Goodwin  drank  he  was  helpless  as  far  as  knowing  any- 
thing, and  he  was  not  fit  to  be  at  large." 

It  is  not  contended,  as  we  understand,  that  when 
Goodwin  returned  to  Winnemucca,  about  the  21at  of 
March,  that  he  was  then  in  an  intoxicated  condition,  or 
at  least  was  not  sufficiently  responsible  to  enter  into 
ordinary  business  transactions.    The  witness  Ferguson 

Vol.  88—21 

DiciilzedbyGoO^IC 


Seeley  v.  Goodwin 


OpInEoD  of  the  Court — NorcroBB,  C.  J. 


details  his  conversations  with  him  upon  that  occasion 
which  do  not  indicate  that  at  the  time  of  his  return  to 
Winnemucca  he  was  then  in  such  a  mental  condition  as 
not  to  know  what  he  was  doing  and  to  be  responsible 
for  his  acts.  The  most  that  can  be  said  from  the  evi- 
dence of  the  witness  Ferguson  is  that  the  appearance 
of  Goodwin  at  the  time  of  his  return  was  that  he  had 
recently  been  upon  a  protracted  spree.  The  evidence 
is  quite  convincing  that  Goodwin  was  a  man  addicted  to 
the  liquor  habit,  and  would  at  frequent  intervals  drink 
to  excess,  when  he  would  become  totally  irresponsible. 
It  is  quite  clear,  however,  that  Goodwin  was  not  always 
drunk;  that  he  was  sober  part  of  the  time  and  trans- 
acted business;  that  even  when  drinking  he  was  not 
always  entirely  incapacitated. 

Upon  the  assumption  that  the  evidence  was  sufficient 
to  establish  the  fact  that  Goodwin  was  so  drunk  at  the 
time  he  gave  the  note  and  mortgage  as  not  to  know  the 
nature  of  his  acts,  the  court  below  held  the  law  to  be 
that  instruments  thus  executed  were  not  merely  void- 
able, but  were  absolutely  void,  not  only  as  against  the 
person  executing  the  instrument,  but  as  against  third 
parties  as  well. 

Volume  6,  Ruling  Case  Law,  p.  696,  sec.  6,  discussing 
the  question  of  the  validity  of  a  contract  entered  into 
by  person  while  in  a  state  of  complete  intoxication  says : 

"The  law  now  regards  the  fact  of  intoxication  and 
not  the  cause  of  it,  and  regards  that  fact  as  affording 
proof  of  want  of  mental  capacity.  A  completely  intoxi- 
cated person  is  generally  placed  on  the  same  footing  as 
persons  of  unsound  minds.  One  deprived  of  reason  and 
understanding  by  reason  of  drunkenness  is  for  the  time 
as  unable  to  consent  to  the  terms  of  a  contract  as  are 
persons  who  lack  mental  capacity  by  reason  of  insanity 
or  idiocy.  A  person  who  at  the  time  of  making  a  con- 
tract is  completely  intoxicated  may  avoid  his  contract 
notwithstanding  the  fact  that  his  intoxicated  condi- 
tion may  have  been  caused  by  his  voluntary  act  and 
not  by  the  contrivance  of  the  other  party  to  the  contract, 
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unless  the  contract  sought  to  be  repudiated  is  merely 
■  the  formal  execution  of  a  prior  agreement,  made  when 
the  party  was  not  intoxicated.  Some  courts  have  even 
gone  to  the  extent  of  saying  that  a  contract  by  a  person 
who  is  completely  intoxicated  is  void.  The  word  'void' 
seems,  however,  to  have  been  used  as  the  equivalent  of 
'voidable.'  At  all  events  such  statements,  if  they  are  to 
be  taken  literally,  are  opposed  to  the  weight  of  authority 
which  supports  the  rule  that  a  contract  entered  into 
by  a  party  who  is  so  drunk  as  not  to  know  what  he  is 
doing  is  voidable  only,  and  not  void,  and  may  be  ratified 
by  such  party  when  he  becomes  sober.  In  fact  he  will 
be  deemed  to  have  ratified  the  contract  unless  within 
a  reasonable  time  after  becoming  sober  he  takes  steps 
to  disafiirm  it.  A  third  person  cannot  therefore  invali- 
date a  contract  by  an  intoxicated  person  if  the  real 
party  affected  does  not  repudiate  the  same." 

If  the  law  is  as  stated  in  the  paragraph  quoted,  it  is 
conclusive  of  this  case,  for,  assuming  Goodwin  to  have 
been  drunk  at  the  time,  there  is  no  showing  that  within 
a  reasonable  time  after  becoming  sober  he  took  any 
steps  to  disafiirm  his  contracts,  or  by  word  or  act 
attempted  to  repudiate  the  same  prior  to  the  foreclosure 
suit. 

There  is  eminent  authority  for  holding  that,  where 
drunkenness  is  so  complete  as  to  suspend  all  rational 
thought,  an  instrument  signed  by  a  party  while  in  such 
condition  is  void,  even  in  the  hands  of  a  bona  fide  holder 
without  notice.  (1  Dan.  Neg.  Inst.  5th  ed.  sec.  214; 
Parsons,  Bills  &  Notes,  151.) 

The  case  of  Green  v.  Gunsten,  154  Wis.  69,  142  N.  W. 
261,  46  L.  R.  A.  n.  s.  212,  relied  upon  by  the  court  below 
as  stating  the  better  doctrine,  adopts  the  view  that  a 
note  executed  by  a  person  when  so  intoxicated  as  to 
destroy  the  faculties  of  his  mind  is  "absolutely  void  as 
between  the  maker  and  payee,"  and  by  virtue  of  the 
provisions  of  the  statute  of  that  state  it  is  void  in  the 
hands  of  a  bona  fide  holder  for  value. 

Whether  a  note  and  mortgage,  assuming  them  to  be 
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void  as  between  the  maker  and  the  payee,  or  even  as 
between  the  maker  and  an  assignee  of  the  note  and 
mortgage  for  value,  can  be  defeated  by  a  third  party, 
not  in  any  way  in  privity  with  any  of  the  parties  to  the 
instrument,  upon  the  ground  it  is  void  as  against  the 
whole  world  because  of  the  incapacity  of  the  maker,  is 
a  question  upon  which  little,  if  any,  authority  directly 
in  point  may  be  found. 

Assuming,  however,  that  respondent  Lupin  may,  in 
defense  of  the  foreclosure  suit,  set  up  that  the  note  and 
mortgage  are  void  because  of  the  mental  incapacity  of 
the  maker  at  the  time  to  execute  the  same,  certainly 
no  less  degree  of  proof  of  such  incapacity  would  be 
required  upon  his  part  than  in  case  of  a  party  attempt- 
ing to  establish  his  own  incapacity. 

The  case  of  Green  v,  Gunsten,  supra,  says : 

"Intoxication  merely  to  the  extent  that  he  cannot 
give  the  attention  to  it  that  a  reasonably  prudent  man 
would  be  able  to  give  is  not  sufficient.  (Wright  v.  Waller, 
127  Ala.  557,  29  South.  57,  54  L.  R.  A.  440.)  See 
authorities  cited  in  note  as  to  degree  of  intoxication 
that  will  avoid  a  contract," 

In  a  note  to  the  case  of  Miller  v.  Sterringer,  25  L.  R.  A. 
n.  s,  596,  which  is  stated  to  be  supplementary  to  the 
note  to  the  case  of  Wright  v.  Waller,  54  L.  R.  A.  440,  the 
writer  of  the  note  says: 

"It  is  stated  in  the  earlier  note  that,  in  accordance 
with  the  weight  of  authority,  it  must  be  shown  that  a 
man  was  incapable  of  exercising  judgment,  of  under- 
standing the  proposed  engagement,  and  of  knowing 
what  he  was  about  when  he  entered  into  the  contract, 
or  else  it  would  be  held  binding.  The  more  recent  cases 
assert  the  same  general  rule," 

In  Bumham  v.  Bumham,  119  Wis.  509,  97  N.  W.  176, 
100  Am,  St,  Rep.  895,  the  court  said : 

"A  person  addicted  to  the  habitual  and  excessive  use 
of  intoxicating  liquor  is  not  incompetent  to  enter  into 
contracts  and  convey  property,  unless  it  appears  that 
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actual  intoxication  dethroned  his  reason,  or  that  his 
understanding  was  so  impaired  as  to  render  him  men- 
tally unsound  when  the  act  was  performed." 

4.  As  before  pointed  out,  there  is  no  testimony  in  this 
case  relative  to  the  condition  of  Goodwin  on  the  day  he 
gave  the  note  and  executed  the  mortgage.  It  is  entirely 
a  matter  of  inference  baaed  on  his  appearance  some  five 
days  later  and  from  the  fact  that  he  had  the  habit  of 
becoming  grossly  intoxicated  at  more  or  less  frequent 
intervals.  He  was  not  drunk  when  he  returned  to 
Winnemucca,  but  bore  evidence  of  having  been  drink- 
ing to  excess  at  some  recent  date.  His  signatures  to 
the  notes  and  mortgage,  it  is  claimed,  bear  evidence  of 
having  been  written  when  in  an  intoxicated  condition, 
and  were  not  in  the  same  free  hand  as  was  his  signature 
written  when  sober.  It  is  contended  that,  as  these  sig- 
natures have  not  been  brought  to  this  court,  all  the 
evidence  is  not  before  us.  If  these  signatures  might 
be  deemed  controlling,  there  would  be  great  merit  in 
this  contention,  but  it  would  be  quite  impossible  for  a 
court  or  jury  to  say  whether  the  signature  was  that  of 
a  man  under  the  influence  of  liquor  or  that  of  a  man  in 
a  highly  nervous  condition  following  a  protracted  spree. 

5.  There  is  one  fact  which  we  think  ought  to  be  con- 
sidered as  controlling  in  the  absence  of  direct  evidence 
upon  the  question  of  the  mental  capacity  of  Goodwin  at 
the  time  he  executed  the  note  and  mortgage.  Attached 
to  the  mortgage  is  the  certificate  of  a  notary  public  to 
the  effect  that  he  acknowledged  before  that  officer  that 
he  executed  the  instrument  in  question.  The  certificate 
of  the  notary  is  prima  facie  evidence  of  the  due  execu- 
tion of  the  mortgage.  (Rev.  Laws,  1043,  1045;  M-us- 
grove  V.  Waitz,  14  Nev.  77 ;  Blaisdell  v.  Leach,  101  Cal. 
405,  35  Pac.  1019,  40  Am.  St.  Rep.  65;  1  R.  C.  L.  p.  260, 
sec.  18;  1  C.  J.  784,  886,  889.) 

6.  The  evidence  in  this  case  only  amounts  to  a  con- 
jecture or  suspicion  that  Goodwin  was  not  in  sufficient 
possession  of  his  faculties  at  the  time  he  executed  the 
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mortgage  and  is  insufficient  to  overcome  the  prima  facie 
evidence  of  due  execution  made  out  by  the  notary's 
certificate.    (17  Cyc.  764.) 

The  judgment  and  order  denying  a  new  trial  are 
reversed. 


BANK  OF  ITALY  (a  COEPOEATION),  APPELLANT,  V. 
C.  P.  BURNS,  AND  A.  A.  BURKE,  AS  SHERIFF  OP 
Washoe  Ck)UNTY,  State  of  Nevada,  Respondents. 

[156  Fac  932] 

1.  PaoFEBTy — Possession  as  Evidence  of  Ownebship. 

The  clrcumstaticeB  Burrouuding  tbe  paselng  of  possesBloa  of 
a  car  from  coaflignor  to  consignee  not  t)elng  diBclosed,  a  pre- 
sumption of  law  is  raised,  under  tbe  rule  that  posseeslou  of 
property  la  prima  facie  proof  of  ownersbip. 

2.  JuDGUENT — Conclusiveness — ^Pbivity — Posbkssiom  of  Pbopebtv 

— Pebsonb  Bound. 

Under  the  rule  that  Judgmenta  are  conclusive  and  binding 
not  only  on  the  parties  to  the  action  lu  whicb  It  was  rendered, 
but  on  persons  In  privity  with  tbem  In  re^>ect  to  the  subject- 
matter  of  the  litigation,  wbere  after  possession  of  a  car  had 
passed  from  P.  to  C,  and  in  as  action  by  B.  against  C.  it  had 
been  attached  and  Judgment  rendered  Cor  B.,  a  bill  of  sale  of 
tbe  car  was  given  by  P.  to  I.,  tbe  Ju^meut  is  admissible  to 
show  title  and  right  of  possession  In  B.  In  replevin  for  the  car 
b,T  I.  against  B, 

ON  PETITION  FOE  EEHBABING 

1.  Pbesumption  of  Ownebship — Biu.  of  Sale. 

While  presumption  of  ownership  whicb  flows  from  posses- 
sion may  be  overcame  by  showing  that  some  person  other  than 
the  one  in  possession  Is  tbe  real  owner,  the  mere  Introduction 
In  evidence  of  an  alleged  bill  of  sale  by  a  claimant  of  the 
property  not  In  possession  does  not  tend  to  give  such  claimant 
a  stronger  title  than  could  have  been  asserted  by  the  original 
consignor  of  the  property  who  executed  the  bill  of  sale. 

2.  Salss — Judgment — FaiviTy. 

Tbe  purchaser  who  acquires  property  after  suit  brought  la 
which  title  to  the  property  is  Involved  is  privy  to  the  Judg- 
ment ;  but,  on  the  other  hand,  a  purchaser  of  property  t>efore 
such  suit  is  brought  is  not  privy  to  the  Judgment 
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Appeal  from  Second  Judicial  District  Court,  Washoe 
County;  Thomas  F.  Moran,  Judge. 

Replevin  by  Bank  of  Italy  aprainst  C.  P.  Bums  and  A. 
A.  Burke,  Sheriff  of  Washoe  County.  Judgment  for  the 
defendants,  and  plaintiff  appeals.     Affirmed. 

Mack  &  Green,  for  Appellant: 

The  court  erred  in  admitting  testimony  offered  by  the 
defendants  and  objected  to  by  plaintiff.  There  is  no 
evidence  whatever  to  sustain  the  judgment,  but  a  com- 
plete showing  that  the  property  belonged  to  appellant 
The  judgment  roll  and  the  writ  of  attachment  in  the 
case  of  C.  P.  Bums  against  the  Consolidated  Motorcar 
Company  should  have  been  excluded.  It  is  a  generally 
accepted  rule  that  a  transaction  between  two  parties  in 
judicial  proceedings  ought  not  to  be  binding  upon  third 
parties.  (Jones  on  Evidence,  par.  606;  Getter  v.  Hvffaker, 
1  Nev.  22;  Greenleaf  on  Evidence,  vol.  1,  pars.  5^,  523; 
Carter  v.  Bennett,  4  Fla.  352;  Costettc  v.  Burke,  63  Iowa, 
361;  Henderami  v.  Western  Ins.  Co.,  10  Rob.  164,  43  Am. 
Dec.  586;  Cravens  v.  Jameson,  59  Mo.  73;  Pratt  v.  Jones, 
64  Tex.  694;  Duncan  v.  Helm,  8  GratL  68;  Lardlaw  v. 
mine,  8  W.Va.  218;  Hmier  v.  Landis,  56  Atl.  305;  HaU  v. 
Grace,  60  N.  E.  932;  Rothchild  v.  Schwarz,  59  N.  Y.  S.  527; 
Bett  V.  Staache,  14  Cal.  203.)  "Recitals  in  an  instrument 
are  not  evidence  as  against  strangers  to  the  instrument." 
(14  Eney.  of  Evidence,  698;  Oliver  v.  EUzy,  II  Ala.  632; 
E>ennis  v.  Struck,  108  S.  W.  957;  Sonmna  Water  Co.  v. 
Lynch,  50  Cal.  503. ) 

The  presumption  of  ownership  from  possession  never 
prevails  against  the  true  owner.  The  mere  possession  of 
property  is  only  prima  facie  evidence  of  title.  (Hanson 
V.  Chiatovich,  13  Nev.  398;  Hoppin  v.  Avery,  49  N.  W. 
889;  Wright  v.  Solomon,  19  Cal.  76.) 

Dodge  &  Barry,  for  Respondents: 

Possession  is  prima  fade  evidence  of  ownership. 
Where  a  person  is  in  undisputed  possession  of  goods  or 
chattels,  the  law  presumes  that  they  are  his,  and  he  can- 
not be  deprived  of  them  unless  the  claimant,  by  direct 
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proof,  shows  a  better  ri^ht  to  their  possession.  (Greenleaf 
on  Evidence,  vol.  1,  sec.  34:  9  Ency.  of  Evidence,  260;  16 
Cyc.  1070;  Goodwin  v.  Garr,  8  Cal.  616;  Trevarrow  v. 
Trevarrow,  31  N.  W.  908;  Amick  v.  Young,  69  111.  542.) 

In  an  action  of  replevin,  the  plaintiff  must  recover,  if 
at  all,  upon  the  strength  of  his  own  title,  and  not  upon 
the  weakness  of  the  defendant's  title.  (24  Am.  &  Ertg. 
Ency.  Law,  483;  Davis  v.  Warfield,  38  Ind.  461.) 

The  burden  was  upon  the  plaintiff  to  prove  his  title. 
As  he  stood  upon  the  bill  of  sale,  it  was  his  duty  to  prove 
who  was  the  receiver,  that  it  was  the  receiver's  sig- 
nature, and  that  the  receiver  had  authority  from  the 
court  to  sell.  (Beach  on  Receivers,  218,  253;  Smith  on 
Receivership,  sec.  34,  p.  298;  Anderson  on  Receivers,  sec. 
598,  p.  809;  Hagan  v.  Holderby,  125  Am.  St  Rep.  960.) 

By  the  Court,  COLBMAN,  J. ; 

This  is  an  appeal  from  a  judgment  of  the  district  court 
of  Washoe  County,  and  from  an  order  of  said  court 
denying  a  motion  for  a  new  trial. 

Plaintiff,  appellant  in  this  court,  brought  an  action  in 
replevin  to  recover  possession  of  a  certain  motor  truck. 
The  truck  was  shipped  by  the  Pope-Hartford  Manufactur- 
ing Company  of  Connecticut  to  the  Consolidated  Motorcar 
Company  at  San  Francisco.  The  bill  of  lading,  with  a 
draft  attached,  was  sent  to  the  plaintiff,  with  instructions 
to  deliver  the  bill  of  lading  to  the  motorcar  company 
upon  payment  of  the  draft  The  draft  was  not  paid,  but 
in  some  manner  the  consignee  got  possession  of  the  truck 
and  shipped  it  in  its  own  name  to  Reno,  Nevada,  to  be 
sold.  Before  a  sale  was  made,  and  while  the  truck  was  in 
Reno,  it  was  attached  in  an  action  brought  by  respondent 
C,  P.  Burns.  Thereafter  the  appellant  paid  the  Pope- 
Hartford  Manufacturing  Company  the  amount  due  on  the 
bill  of  lading,  taking  from  it  a  bill  of  sale  for  the  truck. 
Upon  respondent's  refusal  to  surrender  possession  of  the 
truck  to  appellant  upon  demand,  this  action  was  brought, 
resulting  in  the  judgment  in  favor  of  respondent  The 
name  of  the  Consolidated  Motorcar  Company  was  changed 
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to  Pope-Hartford  Company  of  California  after  the  car  in 
question  had  been  shipped. 

It  is  the  contention  of  appellant  that,  since  the  Con- 
solidated Motorcar  Company  did  not  pay  the  draft  drawn 
upon  it  by  the  Pope-Hartford  Company  of  Connecticut,  the 
Bank  of  Italy  had  no  authority  to  surrender  to  it  the  bill 
of  lading,  and  that  hence  no  title  passed  from  the  Pope- 
Hartford  Company  of  Connecticut  to  the  Consohdated 
Motorcar  Company,  and  consequently  no  right  or  title 
was  acquired  by  the  attachment  proceedings. 

This  contention  makes  necessary  a  consideration  of  the 
evidence  in  the  case.  The  only  witness  catted  on  the  part 
of  appellant  who  gave  testimony  concerning  the  disposi- 
tion which  was  made  of  the  truck  in  question  was  one 
W.  M.  Phelps,  who  was  the  representative  of  the  Pope- 
Hartford  Company  for  the  entire  Pacific  Coast  He  testi- 
fied that  it  was  his  duty  to  keep  track  of  all  shipments 
made  by  the  said  company  and  to  see  that  all  drafts  were 
paid,  and  proceeded: 

"Q.  Then  what  did  you  or  your  people  do  with  that 
truck  after  it  was  unloaded  into  the  warehouse,  if  you 
know?  A,  Well,  one  of  the  parts  of  my  duties  are,  on 
the  coast  here,  in  shipments  that  are  made  by  the  Pope 
Manufacturing,  when  cars  arrive  here,  either  San  Fran- 
cisco, Portland,  or  Seattle,  Los  Angeles,  or  other  places, 
if  they  are  not  taken  up  promptly,  the  Pope  Manufactur- 
ing Company,  when  any  of  our  shipments  are  delayed,  and 
are  not  taken  up,  a  part  of  my  duties  are,  whenever  I  get 
any  information  on  this  point— I  have  a  record  of  these 
shipments— I  go  to  these  places  and  check  these  cars  up. 
Now,  I  also  have  a  record,  as  soon  as  the  draft  is  paid, 
the  Pope  Manufacturing  Company  advises  me  of  the 
receipt  of  the  payment  on  that  draft  Not  having 
received  notification  of  the  payment  of  this  draft  on  my 
return  up  the  Northwest— I  forget  just;  Seattle,  Port- 
land, up  there  some  place— in  checking  up  the  cars  on 
the  records  I  noticed  the  absence  of  this  three-ton  truck, 
and  I  immediately  went  to  the  bank  and  inquired  what 
had  become  of  the  truck.    They  informed  me  that  the 


^dbyGooglc 


Bank  of  Italy  v.  Burns 


Oplalou  of  the  Court — Coleman,  J. 


dealers  there  in  San  Francisco  had  a  sale  for  it  in  Reno, 
Nevada,  and  had  shipped  it  there.  I  asked  them  'on  whose 
authority  they  had  shipped  the  truck  from  the  warehouse 
without  paying  the  draft,' and  they  said  they'haddone 
that  on  their  own  initiative,  with  the  understanding  that 
there  was  a  sure  sale  for  it  here,  and  that,  if  it  was  not, 
it  would  be  returned  immediately.'  I  notified  them  at 
the  time  that  that  was  sufficient  evidence  for  us  or  our 
corresponding  bank  for  us  to  demand  payment  of  that 
draft  I  immediately  notified  the  Pope  Manufacturing 
Company,  They,  in  turn,  made  a  demand  on  the  Bank 
of  Italy  through  the  bank  under  which  this  draft  was 
drawn  to  the  Bank  of  Italy  for  the  Pope  Manufacturing 
Company  for  that  truck. 

"Q.  Was  that  the  consideration  for  which  this  bill  of 
sale  was  given?    A.  Yes,  sir. 

"Q.  As  a  matter  of  fact,  did  the  motorcar  company- 
whatever  you  call  it— Mr.  Barry  is  technical.  •  •  • 
Q.  Did  the  Consolidated  Motorcar  Company  ever  have 
anything  in  the  nature  of  possession  of  this  car,  or  have 
any  right,  title,  or  interest  in  it  at  any  time? 

"  Mr.  Barry — We  object  on  the  ground  that  it  is  a  con- 
clusion ;  let  him  state  the  facts. 

"Q.  What  title,  interest,  or  possession  did  the  Consoli- 
dated Motorcar  Company  have  in  this  car? 

"Mr.  Barry— I  object  on  the  ground  it  is  calling  for  a 
conclusion. 

"A.  What  title? 

"The  Court— It  calls  for  a  conclusion.     Proceed. 

"Q.  Well,  then,  please  state  if  you  know  what— whether 
the  Consolidated  Motorcar  Company  ever  had  possession 
of  this  car— this  one,  this  particular  one  in  question.  A. 
To  my  knowledge  they  never  had  possession  of  it. 

"Q.  Will  you  state  whether  they  paid  for  the  car  at  any 
time?    A.  They  never  did;  no,  sir. 

"Q.  Will  you  state  whether  or  not  they  obtained  from 
the  Pope-Hartford  Company  of  Connecticut — whether  the 
receiver  of  the  company,  the  bill  of  lading  by  which  the 
car  was  carried  from  Hartford,  Conn.,  to  San  Francisco? 
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A.  Well,  if  they  received  that  they  received  it  from  the 
Bank  of  Italy  and  they  could  not  fifet  that  from  the  Bank 
of  Italy  without  paying  the  draft 

"Q.  Then  you,  as  af^nt  of  the  company,  never  did 
deliver  to  them  that—  A.  No,  sir. 

"Q.  Bill  of  lading?    A.  No,  sir. 

"Q.  Do  you  know  whether  or  not  the  Pope-Hartford 
Company  of  Connecticut  was  in  anywise  indebted  to  the 
Consolidated  Motorcar  Company? 

"Mr.  Barry — Objection  on  the  ground  that  it  ia  imma- 
terial. 

"Q.  Or  whether  or  not  there  was  any  indebtedness  due 
to  the  Pope-Hartford  Company  of  California  from  your 
company? 

"Mr.  Barry— Object  that  it  is  immaterial. 

"The  Court— Where  is  the  relevancy  of  this.  Judge? 

"Mr.  Mack— To  show  that  there  was  no  moneys  on 
depMit  or  anything  due  from  the  Pope-Hartford  Com- 
pany to  pay  for  this  car  in  favor  of  the  Consolidated 
Motorcar  Company. 

"The  Court- Sustain  the  objection  to  the  question  in 
its  present  form. 

"Q.  Do  you  know  about  what  that  car  is  worth,  or  was 
worth  this  year?  A.  Well,  the  retail  price  of  it  was  $3,600. 

"Q.  $3,600?    A.  Yes,  sir. 

"Q.  That  would  be  to  the  dealer?  A.  That  was  the 
regular  retail  price. 

"Q.  The  dealer  gets  his  commission  out  of  that  on  the 
sale?    A.  Yes. 

"Q.  To  whom,  if  you  know,  was  the  car  shipped  to 
Rerio?  A.  Well,  the  only  information  I  got,  when  I  dis- 
covered that  this  car  had  been  shipped  and  had  not  been 
paid  for,  was  that,  if  I  remember  correctly,  the  bank 
informed  me  that  they  had  shipped  it  to  a  concern  by 
the  name  of  Bums  &  Trosy;  I  think  was  the  name. 

"Q.  Did  Mr.  Bums  and  Trosy  pay  for  it?  A.  Well, 
they  didn't  pay  us  for  it,  because  we  never  had—  Our 
business  dealings  were  direct  with  the  Bank  of  Italy. 
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"Q.  So  far  as  your  company  is  concerned,  they  didn't 
pay  you  a  cent?    A.  Not  a  cent;  no,  sir." 

On  cross-examination  the  witness  testified: 

"Q.  When  was  that  car  shipped  from  the  East,  do 
you  know?    A.  I  cannot  tell  the  date;  no,  sir. 

"  Q.  And  it  was  shipped  with  the  draft  attached  to  the 
bill  of  lading,  was  it  not?    A.  Yes,  sir. 

"Q.  And  this  draft  was  for  the  factory's  price?  A. 
Yes,  sir. 

"Q.  And  that  was  shipped  to  San  Francisco  to  the 
ConsoUdated  Motorcar  company?  A.  To  their  order; 
yea,  sir.  •    *    • 

"Q.  And  had  the  draft  at  that  time  been  paid?  A. 
No,  sir. 

"Q.  And  the  car  was  afterwards  sent  to  Bums  & 
Trosy  by  the  Consolidated  Motorcar  Company?  A. 
Through  their  orders,  I  believe. 

"Q.  Then,  the  Bank  of  Italy  must  have  stood  good  for 
the  amount  of  the  draft;  that  is,  you  would  consider 
it  so?  A.  Well,  I  don't  know  what  arrangement  they 
had  with  the  Pope-Hartford  Car  Company  of  California. 
They  shipped  the  car,  or  it  was  shipped.  *    •    • 

"Q.  You  don't  know  what  arrangement  the  Pope 
Company  of  California  or  the  Consolidated  Motorcar 
Company  made  with  the  Bank  of  Italy  do  you?  A.  No; 
I  don't 

"Q.  You  don't  know  whether  they  paid  the  Bank  of 
Italy  or  borrowed  the  money  from  the  Bank  of  Italy  or 
what  kind  of  an  arrangement,  if  any?  A.  No;  I  cannot 
say  that 

"  Q.  But  they  had  to  make  some  arrangement  sufficient 
to  get  the  truck  out  of  the  warehouse?  A.  Unquestion- 
ably. •     *     • 

"Q.  Of  course,  this  car  was  released;  you  looked  to  the 
bank,  did  you?    A.  Yes,  sir." 

From  the  foregoing  extracts  it  will  be  seen  that  the 
witness  did  not  claim  to  know  the  real  circumstances 
under  which  the  Consolidated  Motor  Car  Company  or  the 
Pope-Hartford  Company  of  California,  to  which  the  name 
was  changed,  acquired  possession  of  the  truck.     So  far 
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as  appears,  the  Bank  of  Italy  may  have  surrendered  the 
bill  of  lading,  agreeing:  to  remit  the  amount  of  the  draft 
and  to  look  to  the  consignee  for  the  payment  to  it  of  the 
amount  of  the  draft  Plaintiff  was  in  possession  of  the 
facts,  but  did  not  see  iit  to  disclose  them.  It  has  been 
said: 

"We  believe  the  rule  upon  this  subject  is  properly  laid 
down  in  Cyc, which  reads  as  follows:  'Failure  to  call  an 
available  witness  possessing  peculiar  knowledge  concern- 
ing facts  essential  to  a  party's  case  or  to  examine  such 
witness  as  to  the  facts  covered  by  his  special  knowledge, 
especially  if  the  witness  be  naturally  favorable  to  the 
party's  contention,  gives  rise  to  an  inference,  sometimes 
denominated  a  "strong  presumption  of  law,"  that  the 
testimony  of  such  uninterro^ted  witness  would  not  sus- 
tain the  contention  of  the  party.  •  •  •  '  (16  Cyc.  p. 
1062. )"  {Sherman  v.  S.  P.  Co..  33  Nev.  402,  111  Pac  422, 
Ann.Cas.  1914a,  287.) 

Whether  or  not  this  rule  is  applicable  to  the  case  at 
bar,  we  do  not  deem  it  necessary  to  decide. 

1.  Whatever  the  real  facts  leading  up  to  the  acquiring 
of  possession  of  the  motor  truck  by  the  consignee,  it 
cannot  be  disputed  that  the  possession  of  the  truck  did, 
in  fact,  pass  from  the  consignor  to  the  consignee.  Where 
the  circumstances  surrounding  the  change  of  possession 
are  not  disclosed,  it  seems  to  us  that  we  are  bound  by 
the  presumption  of  law  which  flows  from  possession. 
That  possession  of  property  is  prima  facie  proof  of  own- 
ership is  a  rule  of  law  which  this  court  has  had  occasion 
to  state  in  several  cases;  the  latest  being  Shearer  v.  City 
of  Reno,  36  Nev.  443,  136  Pac.  710.  See,  also,  Gordon  v. 
District  Court,  36  Nev.  1, 131  Pac.  134,  47  L.  R.  A.  n.  s. 
178;  Patchen  v.  Keeley.  19  Nev.  413. 14  Pac.  351;  Jones  on 
Evidence,  sec.  17;  9  Ency.  of  Evidence,  p.  260b;  Goodwin 
V.  Garr,  8C&\.  616;  16  Cyc.  1074;  10  R.  C.  L.  p.  877. 

2.  It  is  contended  by  counsel  for  appellant  that  the 
trial  court  erred  in  admitting  in  evidence  the  judgment 
roll  in  the  attachment  suit  of  Bumav.  Consolidated  Motor- 
ear  Company,  for  the  reason  that  the  Bank  of  Italy  was 
not  a  party  to  that  action.     It  appears  from  the  record  of 
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the  case  at  bar  that  the  truck  in  question  was  attached  in 
the  suit  of  Bums  v.  Consolidated  Motorcar  Company  on 
July  25, 1913,  and  that  appellant  did  not  obtain  its  allesred 
bill  of  sale  to  the  truck  from  the  receiver  of  the  Pope- 
Hartford  Manufacturing  Company  of  Connecticut  until 
January  7, 1914,  long  after  the  possession  of  the  car  had 
passed  from  the  last-named  company  to  the  Consolidated 
Motorcar  Company,  and  after  the  attachment  Thus  it 
will  be  seen  that,  while  appellant  was  not  a  party  to  the 
suit,  it  was  necessary  that  the  judgment  roll  in  that  case 
be  introduced  in  evidence  to  show  respondents'  title  and 
right  of  possession.  According  to  appellant's  theory  of 
the  law,  even  if  the  Consolidated  Motorcar  Company  had 
paid  the  draft,  got  the  bill  of  lading,  taken  pcesession  of 
the  truck  in  the  usual  course  of  business  and  shipped  it 
to  Reno  to  be  sold,  the  judgment  roll  could  not  be  intro- 
duced in  evidence.  This  contention  is  not  founded  upon 
either  reason  or  authority,  and  it  should  not  require  the 
citation  of  authorities  to  refute  it.  However,  if  authority 
be  deemed  necessary  on  this  point,  we  quote  as  follows 
from  23  Cyc.  1253: 

"A  judgment  is  conclusive  and  binding,  not  only  upon 
the  parties  to  the  action  in  which  it  was  rendered,  but 
also  upon  persons  who  are  in  privity  with  them  in  respect 
to  the  subject-matter  of  the  litigation." 

No  error  appearing  in  the  record,  it  is  ordered  that  the 
judgment  and  order  appealed  from  be  affirmed. 

On  Petition  for  Rehearing 

By  the  Court,  Coleman,  J. : 

Appellant  has  filed  a  petition  for  a  rehearing  in  this 
case,  in  which  it  is  contended  that  our  interpretation  of 
the  testimony  is  incorrect. 

We  have  again  considered  the  evidence,  and  are 
convinced  that  no  other  conclusion  than  the  one  formerly 
reached  by  us  can  be  sustained. 

1.  It  is  also  insisted  that  since  possession  is  only  prima 
fade  evidence  of  ownership,  the  presumption  of  owner- 
ship which  we  found  to  have  been  in  the  Consolidated 
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Motorcar  Company  at  the  time'  of  the  attEichment  by 
Bums  is  overcome  by  the  bill  of  sale  of  appellant.  It  is 
unquestionably  true  that  the  presumption  of  ownership 
which  flows  from  possession  merely  can  be  overcome  by 
showiner  that  some  person  other  than  the  one  in  pos- 
session is  the  real  owner.  But  while  this  is  true  as  a 
^neral  proposition  of  law,  the  mere  introduction  in 
evidence  of  the  alleged  bill  of  sale  to  appellant  did  not 
tend  to  give  it  a  stronger  claim  to  the  car  than  could 
have  been  asserted  by  the  Pope-Hartford  Company  of 
Connecticut,  the  consignor.  If  appellant  had  followed 
up  the  introduction  of  its  bill  of  sale  by  showing  affirm- 
atively that  the  Bank  of  Italy  improperly  surrendered 
the  possession  of  the  car  to  the  Consolidated  Motorcar 
Company,  there  would  be  some  foundation  for  the 
contention. 

2.  Fault  is  also  found  with  what  we  said  in  passing  upon 
the  action  of  the  trial  court  in  admitting  in  evidence 
the  judgment  roll  in  the  attachment  suit  of  Bums  v. 
Const^idated  Motorcar  Company.  We  quote  from  the 
petition  for  rehearing: 

"  The  court  further  in  its  decision  says  that  the  plaintiff 
is  bound  by  the  judgment  which  we  claimed  was  errone- 
ously admitted  in  evidence,  because  we  are  privy  to  that 
judgment.  This  is  not  the  law  and  is  not  the  fact.  In 
order  to  be  a  privy  to  the  judgment,  the  title  of  the  party 
to  the  truck  must  have  been  in  question  and  must  have 
been  passed  upon  by  the  court  The  mere  fact  that  the 
property  was  under  attachment  for  the  debt  of  the  Con- 
solidated Motorcar  Company  does  not  make  the  Bank 
of  Italy  the  true  owner  of  the  property  privy  to  that 
judgment" 

Numerous  authorities  are  quoted  to  sustain  counsel's 
contention.    We  quote  from  two  of  them: 

"Every  person  is  privy  to  a  judgment  or  decree  who 
has  succeeded  to  an  estate  or  interest  held  by  one  who  was 
a  party  to  such  judgment  or  decree,  if  the  succession 
occurred  after  the  bringing  of  the  action."  (24Am.  & 
Eng.  Ency.  Law,  2d  ed.  p.  746.) 
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The  converse  is  stated  in  another  quotation: 

"It  is  well  understood,  though  not  usually  stated  in 
express  terms  in  works  upon  the  subject,  that  no  one  is 
privy  to  a  judtfment  whose  succession  to  the  rights  of 
property  thereby  affected  occurred  previously  to  the 
institution  of  the  suit."  (Freeman  on  Judgments,  vol.  1, 
sec.  162,  4th  ed. ) 

From  the  authorities  quoted,  it  appears  that  when  one 
purchases  property  ajier  a  suit  is  brought,  in  which  the 
title  to  it  is  involved,  the  purchaser  is  privy  to  the  judg- 
ment; but,  on  the  other  hand,  if  he  purchases  b^ore  the 
suit  is  brought,  he  is  not  privy  to  the  judgment.  From 
the  opinion  in  this  case  it  appears  that  appellant  did  not 
obtain  its  bill  of  sale  until  nearly  seven  months  after  the 
suit  was  brought.  The  fact  that  the  Pope-Hartford 
Company  of  Connecticut,  from  whom  appellant  got  its 
bill  of  sale,  was  not  a  party  to  the  attachment  suit, 
matters  not,  for  the  reason  that  its  title  was  cut  off  by 
reason  of  the  possession  of  the  car  passing  to  the 
Consolidated  Motorcar  Company,  and  the  subsequent 
proceedings. 

Respondent  makes  a  motion  to  dismiss  the  petition  for 
rehearing  for  the  reason  that  a  copy  of  it  was  served  by 
mwl  instead  of  in  the  manner  provided  in  chapter  48, 
Revised  Laws,  for  the  service  of  notices  and  other  papers. 

Rule  15  of  this  court  does  not  provide  in  what  manner 
a.  copy  of  such  petition  shall  be  served;  and  in  view  of 
the  fact  that  we  have  concluded  that  the  petition  should 
be  denied,  for  the  reasons  already  stated,  we  do  not  find 
it  necessary  to  pass  upon  the  motion,  but  feel  that  it 
would  not  be  out  of  place  to  call  the  attention  of  the  bar 
to  the  seriousness  of  the'  point  suggested. 

The  petition  for  a  rehearing  is  denied. 
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ATsniDent  tor  Relator 

[No.  2200] 
P.  D.  McLEOD,  Relator,  v.  THE  DISTRICT  COURT 
OP  THE  FIFTH  JUDICIAL  DISTRICT  OF  THE 
STATE  OF  NEVADA,  IN  AND  FOR  THE 
COUNTY  OF  NYE,  and  MARK  R.  AVERILL, 
Judge  Thereof,  Respondents. 

[157Pac.649] 

1.  Certiorari- — Function  of  Wbit^Act  of  District  Court. 

On  certiorari  to  review  tbe  act  of  the  district  court  In 
striking  Items  from  the  cost  bill,  the  scope  of  the  Inquiry 
permissible  la  tbat  of  Jurisdiction,  and.  If  tbe  act  of  tbe  district 
court  was  within  Its  Jurledlctlon,  the  inquiry  ceases,  and  tbe 
writ  has  no  function  to  perform ;  an  authorized  act  of  a 
court  not  being  reviewable  by  certiorari. 

2.  COSTB — Appeal  fbou  Justice's  Court — Statutes. 

Wbere  a  caae  comes  to  the  district  court  on  appeal  from 
Justice's  court,  coats  fn  the  district  court  do  not  follow  as  of 
course,  but  come  under  the  provisions  of  Rev.  Laws.  5380, 
whereby  the  district  court  Is  authorized  and  directed  to  exer- 
cise Its  discretion  In  cases  other  than  those  mentioned  in 
section  5377,  prescribing  allowance  of  costs  as  of  course. 

3.  CoBTS^ Objection  to  Bill  ob  Items — Tike. 

Until  tbe  discretion  of  the  district  court  on  appeal  from 
Justice's  court  was  exercised  In  Qxfng  costs,  there  was  nothing 
In  the  statutes  or  procedure  preventing  the  party  against  whom 
the  costs  might  be  assessed  from  appearing  to  object  to  the 
whole  cost  bill,  or  any  Items  therein. 

4.  Certiorari — Discretion  of  Court— Objectionb  to  Cost  Bill. 

In  an  action  In  the  district  court  on  appeal  from  Justice 
court,  where  by  statute  it  was  the  province  and  duty  of  tbe 
court  to  eierclse  its  discretion  In  allowing  Items  of  coat  l>efore 
tbe  same  could  become  part  of  tbe  Judgment,  even  titough  no 
objections  were  filed,  error  In  refusing  to  strike  objections 
to  the  coat  bill  Is  not  reviewable  on  certiorari. 

Original  proceeding.  Certiorari  by  P.  D.  McLeod, 
relator,  against  the  District  Court  of  the  Fifth  Judicid 
District  in  and  for  the  County  of  Nye,  and  Mark  R. 
Averill,  Judge  thereof.  Writ  dismissed.  [Petition  for 
rehearing  pending.] 

P.  M.  Bowler  and  William  Forman,  for  Relator; 

The  lower  court  was  without  jurisdiction  to  consider 
and  rule  upon  defendant's  so-called  objection  to  the  cost 
bill  and  motion  to  retax  costs,  no  ground  therefor  having 
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been  specified  nor  good  cause  shown  for  the  exercise  of 
any  discretionary  power  of  the  court.  To  invoke  the 
exercise  of  discretionary  jurisdiction,  it  is  imperatively 
necessary  that  such  a  motion  be  noticed  for  hearing  and 
good  cause  be  shown. 

Discretion  can  be  exercised  only  in  the  absence  of 
positive  law  or  fixed  rule  when  in  furtherance  of  justice, 
upon  good  cause  shown,  and  upon  notice  to  the  adverse 
party.  (State  v.  Wood.  23  N.  J.  Law,  560;  Goodwin  v. 
Frime,  42  AH.  785;  The  St^ria  v.  Mcn-gan,  186  U.  S.  1,  46 
L.  Ed.  1027;  Rev.  Uws,  5084.) 

The  lower  court  had  no  discretion  in  the  matter  of 
costs.  In  this  character  of  case,  the  prevailing  party  is 
entitled  to  costs  "as  of  course."  There  was  a  gross 
abuse  of  discretion,  and  its  exercise  was  and  is  prohib- 
ited by  positive  statute.  (Rev.  Laws,  1995,  et  seq. ;  Rev. 
Laws,  200,  2001,  2012,  5377,  5379,  5387;  Bennet  v.  Kroth. 
1  Am.  St.  Rep.  248;  Benson  v.  Brann,  134  Cal.  42;  Fox  v. 
Hole  &  Norcross  M.  Co.,  122  Cal.  219;  QuiUakan  v. 
Morrissey.  73  Cal.  297.) 

Certiorari  is  the  only  appropriate  remedy  where  the 
court  was,  as  in  this  case,  without  jurisdiction.  {Terri- 
tory  V.  Doan,  60  Pac.  892;  L.  A.  City  W.  Co.  v.  Superior 
Couri,  124  Cal.  386.) 

The  most  important  office  and  function  of  the  writ  of 
certiorari  is  the  keeping  of  inferior  courts  and  tribunals 
within  proper  bounds  against  an  assumption  of  jurisdic- 
tion. (4  Ency.  PI.  &  Pr.  262;  People  v.  Board  Delegates. 
14  Cal.  479;  Chapman  v.  District  CouH,  29  Nev.  159; 
Peacock  v.  Leonard,  8  Nev.  84;  Mariin  v.  District  Court, 
13  Nev.  85;  People  v.  Board,  39  N.  Y.  81;  Statev.  District 
Court,  46  Pac.  260;  6  Cyc.  745,  746;  State  v.  Guinotte.  50 
L.  R.  A.  787;  Harris  v.  Barber,  128  U.  S.  366,  32  L.  Ed. 
697;  In  Re  Wixom.  12  Nev.  223.) 

The  power  exercised  by  the  lower  court  was  unauthor- 
ized, a  usurpation  of  jurisdiction,  and  deprivation  of 
relator  of  a  property  right,  which  was  his  of  course;  the 
order  complained  of  was  confiscatory,  in  violation  of  both 
statutory  and  constitutional  rights,  and  absolutely  null 
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and  void.  (Coker  v.  Superior  Court,  58  Cal.  177;  Maurer 
V.  MitcheO,  52  Cal.  291;  DaheU  v.  Superior  Court,  67  Cal. 
453,  454;  Hall  v.  Superior  Court.  68  Cal.  24;  Levy  v. 
Superior  Court,  66  Cal.  292;  Matthews  v.  Superior  Court, 
68  Cal.  631;  Carlson  v.  Superior  Court,  70  Cal.  628;  Sted 
V.  Steel,  1  Nev.  27:  State  v.  Commissioners,  5  Nev.  317; 
Morgan  v.  Commissionfirs,  9  Nev,  360;  Burris  v.  jiTenTt^tJ^, 
108  Cal.  339.) 

An  order  of  the  district  court,  which  it  is  without 
jurisdiction  to  make,  is  subject  to  review  and  annulment 
by  certiorari.    (State  v.  District  Court,  46  Pac.  260. ) 

Where  there  ia  a  want  of  jurisdiction,  the  writ  will  not 
be  denied,  especially  where  there  are  errors  or  abuses 
going  to  the  jurisdiction  complained  of.  (6  Cyc.  745,  746; 
State  V.  Gninotte,  50  L.  R.  A.  787. ) 

Where  there  is  an  erroneous  exercise  of  jurisdiction,  a 
writ  of  review  will  issue.  [Harris  v.  Barber,  129  U.  S. 
126, 32  L.  Ed.  697;  6  Cyc.  750,  751;  In  Re  Wiaom,  12  Nev. 
219;  State  v.  Snohomish,  39  Pac.  644;  In  Re  Rourke,  13 
Nev.  253.) 

When  the  subject-matter,  such  as  costs,  upon  which 
the  jurisdiction  of  the  court  rests,  is  limited  and  restricted 
by  statute,  the  court  must  look  to  that  statute  for  its 
jurisdiction,  and  cannot  by  its  mere  decision,  acquire  juris- 
diction over  a  matter  therein  denied  to  it.  A  judgment 
or  order  in  excess  of  jurisdiction  may  be  reviewed  on 
certiorari.  {Baker  v.  Superior  Court,  71  Cal.  583,  12  Pac. 
685;  Gibson  v.  Superuyr  Court,  83  Cal.  643,  24  Pac.  152; 
Jackson  v.  Boy,  16  South.  290;  Maynardv.  Bailey,  2  Nev. 
313;  State  v.  Washoe  County,  5  Nev.  317;  State  v.  Huwimldt 
County,  6  Nev.  100;  HetzeU.  v.  Commissioners,  8  Nev.  359; 
Maxwell  V.  Rives,  11  Nev.  213;  In  Re  Rourke,  13  Nev. 
253;  Esmeralda  County  v.  District  Court,  18  Nev.  438; 
Levan  v.  District  Court,  43  Pac.  574;  North  v.  Joslin,  26 
N.  W.  810.) 

The  leading  object  of  the  writ  of  certiorari  is  to  keep 
inferior  tribunals  within  the  bounds  of  their  jurisdiction, 
without  or  in  excess  of  which  certiorari  lies  to  annul 
their  proceedings.     (State  v.  Washoe  County,  5  Nev.  267; 
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Go?n6te  V.  Silver  Peak  Co.,  35  Nev.  326;  Floyd  v.  District 
CouH,  36  Nev.  363. ) 

J,  K.  Chambers,  for  Respondents: 

The  demurrer  to  the  petition  should  be  sustained.  The 
application  shows  on  its  face  that  the  lower  court  had 
jurisdiction  over  both  the  parties  and  the  subject-matter 
in  the  case  under  review;  and  if  any  error  or  irregnilarity 
was  committed,  it  cannot  be  reviewed  in  this  proceeding. 
The  application  shows  that  a  clear  legal  duty  was 
imposed  by  law  upon  respondent  which  was  purely  min- 
isterial, and  in  which  respondent  was  precluded  from 
exercising  any  discretion;  and  that  relator  had  a  plain, 
speedy,  and  ample  remedy  by  proper  motion  in  the  lower 
court,  and  a  right  of  action  against  the  defendant  in  the 
case  under  review  for  his  costs  that  were  allowed  by  law. 

The  respondent  having  had  jurisdiction  to  hear  and 
determine  the  question  of  costs  and  to  settle  the  memo- 
randum, it  is  immaterial  in  this  proceeding  whether  its 
decision  was  right  or  wrong,  and  its  decision  cannot  be 
reviewed  on  certiorari.  {Phillips  v,  Welch,  12  Nev.  158; 
Quinn  v,  Diatriet  Court,  16  Nev,  76;  Sheer  v.  Superior 
CouH,  96  Cal.  663;  History  Co.  v.  Light,  97  Cal.  56;  In  Re 
Wixom.  19  Nev.  219. ) 

AH  want  of  notice  or  any  defect  in  the  notice  to  retax 
costs  was  waived  by  the  relator  in  his  general  appear- 
ance at  the  hearing  of  said  motion.  Having  voluntarily 
submitted  himself  to  the  jurisdiction  of  the  court,  relator 
expressly  waived  any  objections  to  the  regularity  of  the 
proceedings  in  regard  to  the  retaxing  of  costs,  and  any 
objection  to  the  want  of  notice  of  regularity  of  service. 
{State  V.  McCvMough,  3  Nev.  202;  Union  Pacific  v. 
MoffeU.  12  Colo.  310;  Shell  v.  Leland,  45  Mo.  289;  Ankeney 
V.  Blackenson,  7  Or.  407;  Lane  v.  Ohio  River  R.  R.,  14 
S.  E.  123;  Morris  v.  MUler,  40  Pac.  60;  Zeigler  v.  Peojde, 
164  III.  53;  Wilsie  v.  Maynard,  21  Iowa,  107;  Mander- 
schUe  V.  Plymouth,  69  Iowa,  270;  Hacker  v.  Petie,  2  Or.  89; 
Hecker  v.  Fadie,  2  Or.  89.) 

The  district  court  has  jurisdiction  to  settle  and  allow 
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costs.  Jurisdiction  as  applied  to  a  particular  claim  or 
controversy  is  the  power  to  hear  and  determine  that 
claim  or  controversy;  and  if  there  is  any  error  in  not 
allowing  costs  to  relator  in  the  lower  court,  it  was  not  an 
excess  of  jurisdiction  and  the  action  cannot  be  reviewed 
uiton  certiorari.  (State  v.  District  Court,  23  Nev.  245; 
State  V.  District  Court,  16  Nev.  75;  State  v.  District  Court, 
26  Nev.  266;  State  ex  rel.  Thompson  v.  District  CmiH,  23 
Nev.  243;  State  v.  Pike,  32  Nev.  109;  StaU  v.  District 
CoMrt,  26  Nev.  253.) 

Mandamus  is  the  proper  remedy  to  compel  a  judicial 
officer  to  perform  a  ministerial  act,  or  to  perform  a  duty 
innposed  upon  him  by  law  where  he  has  no  discretion, 
{State  V.  Murphy,  19  Nev.  89;  State  v.  CurUr,  4  Nev.  445; 
Humboldt  Countyv.  Churchill  County,  6Nev,30;  Taylorv. 
Salt  Lake  Co..  2  Utah,  405;  Hudson  v.  Park^,  39  U.  S.  424; 
Commonwealth  v,  McLaughlin,  14  Atl.  377;  People  v. 
Hubbard.  22  Cal.  34;  Manmr  v.  McCail,  5  Ga.  522;  People  v. 
HaUett,  1  Colo.  352;  Statev.  Fisher,  21  S.  W.  503.) 

The  remedy  by  certiorari  would  not  be  either  plain, 
speedy,  or  adequate.  Mandamus  is  the  proper  remedy 
where  a  ministerial  duty  ia  imposed  upon  a  public  officer 
by  law  and  where  the  officer  has  no  discretion.  In  this 
case  the  affidavit  of  relator  states  that  there  was  a  plain 
legal  duty  imposed  by  law  upon  the  respondent  to  tax 
the  costs  in  this  action  against  the  defendant  in  the 
lower  court.  The  affidavit  also  shows  that  the  relator 
had  a  clear  legal  right  to  the  coats.  This  being  so,  we 
have  a  case  where  a  clear  legal  duty  imposed  by  law 
rested  upon  the  respondent  to  perform  a  specific  act  in 
which  he  had  no  discretion,  and  we  have  also  a  clear 
legal  right  resting  in  the  relator.  In  such  a  case  man- 
damus is  the  only  remedy  that  could  give  adequate 
relief  to  the  relator.  {State  v.  Board  of  Commissioners, 
30  Nev.  477.) 

Taxation  of  costs  in  the  lower  court  cannot  be  reviewed 
on  certiorari.  (Quinn  v.  District  Court,  16  Nev.  76.) 
Section  5690,  Revised  Laws,  provides  that  the  writ  of 
certiorari  shall  not  be  extended  further  than  to  determine 
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whether  the  inferior  tribunal  has  regularly  pursued  its 
authority,  and  does  not  permit  inquiry  into  any  irregu- 
larity or  question  beyond  that  of  jurisdiction.  (Knapp  v. 
District  Court,  31  Nev.  44;  Maynard  v.  Bailey,  2  Nev. 
313;  PhiUivs  v.  Welch.  12  Nev.  175;  C.  P.  R.  R.  Co.  v. 
Placer  C<mnty.  43  Cal.  312;  Monreal  v.  Bush,  46  Cal.  670; 
Quinchard  v.  Board,  133  Cal.  664;  People  v.  Lumby,  29 
Cal.  632;  In  Re  Wixmn,  12  Nev.  209. ) 

On  certiorari  to  review  an  order  made  by  a  lower  court, 
the  only  question  that  can  be  considered  at  the  hearing  is 
that  of  jurisdiction.  Any  error  in  the  order  complained 
of,  however  erroneous  and  flagrant,  cannot  be  considered 
in  this  proceeding.  The  affidavit  for  the  writ  fails  to 
show  that  the  lower  court  exceeded  its  jurisdiction;  at 
most,  all  that  can  be  claimed  is  that  there  were  errors  or 
irregularities  in  the  exercise  of  jurisdiction.  The  excess 
of  jurisdiction  claimed  by  relator  pertains  exclusively  to 
the  action  of  respondent  regarding  the  memorandum  of 
costs  filed  in  the  lower  court  and  the  action  taken  by 
respondent  thereon.  The  ruling  of  the  lower  court  on  a 
memorandum  of  costs  cannot  be  reviewed  on  certiorari, 
as  no  question  of  jurisdiction  can  ever  arise  concerning 
the  subject-matter  of  the  inquiry.  (MiUer  v.  HighUmd, 
91  Cal.  103;  Quinn  v.  District  Court,  16  Nev.  75;  Phillips 
V.  Welch,  12  Nev.  158;  In  Re  Wixom,  12  Nev.  219;  State  v. 
Mack,  26  Nev.  253;  State  v.  District  Court,  23  Nev.  243; 
SvUivan  v.  Railroad,  75  Pac.  767;  Fox  v.  Hale  &  Norcross, 
122  Cal.  219.) 

By  the  Court,  McCarran,  J. : 

This  is  a  proceeding  in  certiorari.  The  petitioner  was 
plaintiff  in  an  action  commenced  in  the  justice  court  of 
Tonopah  township  against  E.  E.  Bertram  for  the  sum  of 
$90,  balance  alleged  to  be  due  for  services  rendered. 
Judgment  in  the  justice  court  was  rendered  in  favor  of 
the  defendant,  Bertram,  and  from  that  judgment  peti- 
tioner appealed  to  the  district  court  of  the  Fifth  judicial 
district  of  the  State  of  Nevada.  In  a  trial  held  in  that 
court  before  a  jury  verdict  was  rendered  in  favor  of  the 
plaintiff,  petitioner  herein,  for  the  amount  claimed.     On 
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motion  of  the  defendant,  Bertram,  the  verdict  of  the  jury 
was  set  aside,  and  a  new  trial  was  granted  by  the  district 
court.  The  case  being  set  down  for  trial  on  the  27th  day 
of  September,  1915,  the  following  proceedings,  as  set 
forth  in  the  minutes  of  the  court,  took  place: 

"P.  D.  McLeod,  Plaintiff,  v.  E.  E.  Bertram, 
Defendant 

"The  above-entitled  case  comes  on  for  trial  at  this  time 
before  the  court 

"William  Forman  appears  as  attorney  for  plwntiff,  and 
J.  K.  Chambers  appears  as  attorney  for  defendant 

"The  defendant  confesses  judgment  for  $90. 

"It  is  ordered,  upon  motion  of  counsel  for  plaintiff,  that 
judgment  for  $90  and  costs  be  entered  in  favor  of  the 
plaintiff  against  the  defendant,  reserving,  however,  to 
the  defendant  the  right  to  proceed  as  to  matter  of  costs." 

Pursuant  to  the  foregoing  proceedings,  the  court 
entered  judgment  in  the  form  following: 

"This  cause  coming  on  regularly  for  trial  on  the  27th 
day  of  September,  1915,  William  Forman  appearing  as 
counsel  for  plaintiff,  and  J.  K.  Chambera  for  the  defen- 
dant a  trial  by  jury  having  been  expressly  waived  by 
counsel  for  the  respective  parties,  and  the  defendant  by 
his  attorney  in  open  court  consented  that  judgment  be 
entered  against  the  defendant  for  the  sum  of  ninety 
($90)  dollars  and  costs,  and  the  plaintiff  in  open  court 
accepting  said  offer. 

"Wherefore,  by  reason  of  the  law,  it  is  ordered, 
adjudged,  and  decreed  that  the  plaintiff,  P.  D.  McLeod, 
do  have  and  recover  of  the  defendant,  E.  E.  Bertram,  the 
sum  of  ninety  ($90)  dollars,  together  with  plaintiff's 
costs  and  disbursements  incurred  in  this  action,  amount- 
ing to  the  sum  of ($ )  dollars. 

"Judgment  rendered  this  27th  day  of  September,  1915. 
"Mark  R.  Averill,  District  Judge." 

On  the  date  of  the  rendition  of  this  judgment,  and 
after  the  entry  thereof  in  the  form  above  set  forth, 
plaintiff,  petitioner  herein,  filed  and  served  his  cost  bill, 
claiming  costs  in  the  sum  of  $121.70.  Three  days  there- 
after, to  wit,  on  the  30th  day  of  September,  1915,  the 
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attorney  for  the  defendant  served  upon  the  attorney  for 
the  plaintiff  an  instrument  without  entitlement,  settinR 
forth  the  following: 

"Now  comes  the  defendant  in  the  above-entitled  action 
and  objects  to  the  memorandum  of  costs  filed  in  said 
cause,  on  the  ground  that  the  plaintiff  is  not  entitled  to 
any  statutory  costs,  for  the  reason  that  the  statute  makes 
no  provision  for  costs  under  the  contingencies  of  this 
case;  that  the  costs  in  the  case  do  not  follow  the  judg- 
ment, and  the  plaintiff  is  only  entitled  to  such  costs  as 
may  be  allowed  by  the  court,  and  that  the  costs  in  this 
case  are  entirely  under  the  control  of  the  court,  and  that 
he  can  in  his  discretion  refuse  to  allow  any  costs  what- 
ever, for  the  reason  that  the  same  is  in  the  district  court 
on  appeal  from  the  justice  court  of  Tonopah  township, 
and  the  statute  allows  only  such  costs  as  are  approved 
and  allowed  by  the  court." 

While  the  instrument  quoted  above  was  served  on 
attorneys  for  petitioner  on  the  30th  day  of  September, 
the  same  was  not  filed  with  the  clerk  of  the  district  court 
until  October  2, 1915.  On  the  last-named  date,  the  parties 
iieing  present  in  court  by  their  respective  attorneys,  a 
motion  was  made  in  open  court  by  plaintiff,  petitioner 
herein,  to  strike  from  the  records  the  paper  so  filed,  con- 
tents of  which  we  quoted  above,  for  the  reason  that  no 
motion  and  notice  of  motion  to  retax  costs  had  been  filed 
and  served  in  the  case,  and  that  the  paper  purporting  to 
make  objections  to  the  cost  bill  filed  by  the  plaintiff  was 
no  such  document  as  could  give  the  court  jurisdiction. 
The  motion  thus  made  was  overruled  by  the  court.  The 
matter  of  the  allowance  of  costs  and  the  allowance  by 
the  court  of  the  several  items  set  forth  in  petitioner's 
cost  bill  were  argued  and  submitted  to  the  court.  On 
October  4, 1915,  the  court,  having  taken  the  matter  under 
advisement,  ordered  that  all  the  items  contained  in  plain- 
tiff's (petitioner's)  cost  bill  be  stricken  out,  excepting 
one  of  $17.25,  being  the  clerk's  fees. 

1,  The  scope  of  the  inquiry  permissible  to  this  court  is 
limited  to  that  of  jurisdiction.    If  the  act  of  the  district 
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court  in  strikinfi;  the  items  from  the  cost  bill  was  within 
the  jurisdiction  of  that  tribunal,  then  our  inquiry  ceases, 
and  the  writ  of  certiorari  has  no  function  to  perform. 

2.  The  procedure  in  such  mattera  haying  been  pre- 
scribed by  legislative  enactment,  which  enactment  is  a 
part  of  our  civil  practice,  we  turn  there  first  for  guidance. 

Section  5387,  Revised  Laws,  being  section  445  of  the 
Civil  Practice  Act,  prescribes: 

"The  party  in  whose  favor  judgment  is  rendered,  and 
who  claims  his  costs,  must  deliver  to  the  clerk,  and  serve 
a  copy  upon  the  adverse  party,  within  five  days  after  the 
verdict  or  notice  of  the  decision  of  the  court  or  referee, 
or  such  further  time  as  the  court  or  judge  may  grant,  a 
memorandum  of  the  items  of  his  costs  and  necessary  dis- 
bursements in  the  action  or  proceeding.  •  *  •  Within 
three  days  after  service  of  a  copy  of  the  memorandum, 
the  adverse  party  may  move  the  court,  upon  two  days' 
notice,  to  retax  and  settle  the  costs,  a  copy  of  which 
motion  shall  be  filed  and  served  on  the  prevailing  party 
claiming  costs.  Upon  the  hearing  of  the  motion  the 
court  or  judge  in  chambers  shall  settle  the  costs." 

Section  5377,  Revised  Laws  (section  435,  Civil  Practice 
Act),  prescribing  when  costs  shall  be  allowed  to  plaintiff 
as  of  course,  does  not  apply  here,  and  none  of  its  terms 
or  provisions  have  any  bearing  upon  the  case  at  bar. 
Section  5380,  Revised  Laws  (section  438,  Civil  Practice 
Act),  in  part  sets  forth: 

"In  other  actions  than  those  mentioned  in  section  436, 
costs  may  be  allowed  or  not,  and  if  allowed,  may  be 
apportioned  between  the  parties,  or  on  the  same  or 
adverse  sides  in  the  discretion  of  the  court  •     '     •" 

In  the  light  of  the  foregoing  statute,  we  must  conclude 
that  costs  in  the  district  court,  in  a  case  where,  as  in  this 
case,  it  comes  to  that  court  on  appeal  from  the  justice  court, 
do  not  follow  as  of  course,  but  rather  come  under  the 
provisions  of  the  statute  whereby  the  district  court  is 
authorized  and  directed  to  exercise  its  discretion.  Not 
only  is  the  foregoing  conclusion  to  be  arrived  at  from 
the  statute  itself,  but  the  record  in  this  case  as  set  forth 
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in  the  proceedings  of  the  court,  wherein  it  was  ordered 
on  motion  of  counsel  for  plaintiff  that  judgment  be 
entered  against  the  defendant,  discloses  that  to  the 
defendant  was  reserved  the  right  to  proceed  as  to  the 
matter  of  costs. 

3.  In  view  of  the  nature  of  the  case  in  the  lower  court, 
it  makes  little  difference,  as  we  view  it,  as  to  what  may 
have  been  the  substance  of  the  instrument  filed  by  way 
of  objection  to  plaintiff's  cost  bill,  and,  as  we  will  here- 
after discuss,  it  makes  little  difference  when  the  same 
was  filed  or  served,  so  long  as  the  filing  and  service  of 
the  same  was  prior  to  the  time  at  which  the  matter  and 
amount  of  costs  was  finally  determined  by  the  district 
court  As  to  whether  or  not  the  plaintiff  was  entitled  to 
any  costs  or  was  entitled  to  certain  specific  items  of  costs 
was  a  matter  entirely  within  the  discretion  of  the  dis- 
trict court.  Until  that  discretion  had  been  exercised  the 
judgment,  in  so  far  as  the  burden  of  costs  was  concerned, 
was  incomplete.  Until  the  discretion  of  the  district  court 
had  been  exercised  in  fixing  the  costs,  we  find  nothing  in 
the  statute  or  in  our  procedure  which  would,  as  we  view 
it,  prevent  the  party  against  whom  the  costs  might  be 
assMsed  from  appearing  for  the  purpose  of  objecting  to 
the  whole  cost  bill  or  any  items  therein.  {Bringgold  v. 
Spokane,  19  Wash.  335,  53  Pac.  368.)  Our  reasoning  in 
this  respect  must  not  be  construed  as  applying  to  cases 
where,  as  prescribed  by  the  statute,  costs  are  to  be 
allowed  as  a  matter  of  course,  for  in  such  cases  a 
different  rule  would  apply. 

We  have  been  referred  to  the  case  of  Brande  v.  Bahcock 
Hdw.  Co.,  35  Mont.  256,  88  Pac.  949,  119  Am.  St.  Rep. 
858,  wherein,  following  the  decision  in  Kingv.AUen,  29 
Mont.  5,  73  Pac.  1107,  it  was  held  that  a  memorandum  of 
costs  duly  verified  and  filed  within  time  is  prima  facie  evi- 
dence that  the  items  were  necessarily  expended  and  are 
properly  taxable,  unless,  as  a  matter  of  law,  they  appear 
otherwise.  But  it  must  be  observed  that  in  that  case 
the  court  very  properly  said: 

"Under  section  1866  of  the  Code  of  Civil  Procedure, 
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the  items  complained  of  could  be  taxed,  and  it  devolved 
upon  the  plaintiff  to  show  that  they  were  not  properly 
taxed. " 

The  ease  arose  in  the  district  court  of  Montana,  and  by 
its  very  nature  was  one  in  which  under  the  Montana  act 
costs  would  accrue  as  a  matter  of  course.  Where,  as  in 
the  matter  at  bar,  the  discretion  of  the  court  constitutes 
the  intervening  element  in  the  establishment  of  costs, 
we  know  of  no  rule  such  as  that  asserted  in  the  case  of 
Brande  v.  Babcock  Hdw.  Co. ,  supra,  that  would  apply. 

4.  The  matter  at  bar  is  to  be  distinguished  from  the 
case  of  Radovichv.  Western  Union  Tel.  Co.,  36  Nev.  341, 
135  Pac.  920,  136  Pac.  704,  in  that  in  the  Radovich  case 
the  trial  court  erroneously  entertained  and  granted  a 
motion  to  strike  an  entire  cost  bill,  objections  to  which 
we  held  to  have  been  waived.  That  act  we  held  to  be  in 
excess  of  jurisdiction.  In  this  case,  however,  as  the 
record  discloses,  the  court  considered  the  instrument 
constituting  the  cost  bill  of  petitioner,  and  in  the  exercise 
of  its  discretion,  as  authorized  by  the  statute,  struck 
therefrom  certain  items  the  allowance  of  which  was  not 
a  matter  of  statutory  right,  but  solely  within  the  dis- 
cretion of  the  court  The  matter  of  the  court  having 
refused  to  strike  the  objections  to  the  cost  bill  in  this 
case,  even  though  it  should  be  admitted  to  be  erroneous, 
would  not  affect  the  proceedings  in  view  of  the  fact  that 
under  the  provision  of  the  statute  quoted  it  was  the 
province  and  duty  of  the  court  to  exercise  its  discretion 
in  allowing  items  of  cost  before  the  same  could  become  a 
part  of  the  judgment,  even  if  no  objection  had  been  filed. 

The  judgment  in  this  case  was  filed  in  blank  as  to  the 
item  of  costs.  The  matter  of  filling  in  that  absent  element 
in  the  judgment  was,  under  the  statute,  and  indeed  under 
the  minute  order  as  made  and  entered  by  the  trial  court 
at  the  time  of  the  entry  of  judgment,  a  matter  with 
reference  to  which  the  trial  court  was  to  exercise  its 
discretion.  The  trial  court,  as  the  record  discloses,  con- 
sidered the  cost  bill  submitted  by  petitioner,  and  struck 
therefrom  certain  items,  retaining  certain  others.     The 
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exercise  of  its  discretion  on  the  part  of  the  court  was  an 
authorized  act,  and  as  such,  is  not  reviewable  by  cer- 
tiorari. (6  Cyc.  756. )  That  the  whole  proceeding  was 
within  the  jurisdiction  of  the  trial  court,  and  that  in  the 
exercise  of  its  discretion  the  court  did  not  exceed  its 
jurisdiction,  is  to  our  mind  manifest 

The  writ  should  be  dismissed.     It  is  so  ordered. 

NoRCROSS,  C.  J. :  I  concur. 

COLEHAN,  J.,  dissenting: 

I  dissent.  The  district  court  by  its  judgment  settled 
two  things:  (1)  That  plaintiff  was  entitled  to  judgment 
in  the  sum  of  $90;  and  (2)  that  he  was  entitled  to  judg- 
ment for  costs.  In  the  minute  entry  the  right  of  defen- 
dant "to  proceed  as  to  matter  of  costs"  was  reserved.  No 
time  in  which  defendant  should  proceed  was  fixed  by  the 
minute  entry,  nor  was  the  manner  of  his  proceeding  pre- 
scribed; consequently  it  seems  to  me  that  the  time  and 
manner  fixed  by  the  statute  must  be  deemed  to  have 
been  contemplated. 

The  majority  opinion  quotes  the  statutory  provision 
under  which  the  prevailing  party  may  file  his  cost  bill 
and  the  method  whereby  the  adverse  party  may  take 
exceptions  thereto.  Plaintiff,  having  been  awarded  a 
judgment  for  $90  and  costs,  tiled  his  cost  bill  within  the 
time  allowed  by  law.  While  defendant  did  not  file  a 
motion  to  retax  costs,  or  give  notice  that  he  would  make 
such  a  motion,  he  did  cause  to  be  filed  a  paper  which  I 
will  treat  as  having  served  the  same  purpose,  but  which 
was  not  filed  within  the  time  allowed  by  law.  Plaintiff 
objected  to  the  consideration  of  this  objection,  motion, 
or  whatever  it  may  be  termed,  but,  notwithstanding  the 
objection,  the  court  considered  the  same,  and  disallowed 
all  of  the  items  of  the  cost  bill  (including  the  jury  fee, 
which  the  law  requires  to  be  paid  before  a  case  is  tried), 
except  the  clerk's  costs.  It  is  my  opinion  that,  in  view 
of  the  language  of  the  statute,  and  the  objection  of  the 
plaintiff,  the  court  had  no  jurisdiction  to  consider  the 
objections  to  plaintiff's  cost  bill. 
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In  the  case  of  Nicklin  v.  R<^>ert8on,  28  Or.  278.  42  Pac. 
9^,  52  Am.  St  Rep.  790,  under  a  statute  providing  for 
the  filing  of  cost  bill  and  allowing  two  days  thereafter 
for  the  adverse  party  to  file  objections  thereto,  and 
authorizing  the  clerk  to  tax  the  costs,  it  is  said: 

"The  statute  allows  the  clerk  to  allow  and  tax,"  and 
the  statement,  having  been  filed  on  the  day  following, 
was  within  the  five-day  limit,  and, "  no  objections  [thereto] 
having  been  filed  •  •  •  within  the  time  prescribed  by 
law,  the  clerk  had  no  discretion  in  the  allowance  of  the 
items  contained  in  the  statement" 

In  the  case  of  KiUip  v.  Empire  MiU  Co.,  2  Nev.  34,  in 
which  notice  of  motion  to  move  for  a  new  trial  was  not 
filed  within  the  time  prescribed  by  law,  it  was  said: 

"In  this  case  the  judgment  was  on  the  1st  day  of 
March,  and  the  adjournment  on  the  same  day.  If  before 
the  end  of  the  3d  of  March  there  was  no  notice  of  inten- 
tion to  move  for  a  new  trial,  no  waiver  of  that  notice, 
and  no  act  which  was  equivalent  to  notice,  then  the  court 
lost  jurisdiction  of  the  case." 

I  think  the  case  just  quoted  from  is  squarely  in  point 
with  the  case  at  bar.  Substantially  the  same  question 
was  before  the  court. 

A  similar  point  was  before  this  court  in  the  case  of 
Ciark  v.  Strouse,  11  Nev.  76,  where  it  was  said: 

"It  necessarily  follows  that  the  court  erred'  in  not 
granting  plaintiff's  motion  to  strike  from  the  files  the 
statement  on  motion  for  a  new  trial.  The  judge  having 
extended  the  time  to  file  the  statement  until  the  13th 
day  of  April,  1875,  and  no  order  appearing  in  the  records 
of  the  case  to  have  been  made  before  the  expiration  of 
that  date,  and  no  statement  having  been  filed  within  that 
time,  the  defendant  must  be  considered  as  having  waived 
his  right  to  file  a  statement  (Practice  Act,  sec.  197) ;  and 
the  court,  as  was  said  by  Currey,  J.,  in  Hegderv.  Henckell, 
27  Cal.  492, 'was  powerless  to  rescue  the  case  from  the 
consequences  of  the  defendant's  default'  " 

In  Elder  v.  Frevert,  18  Nev.  at  page  282,  3  Pac.  237, 
the  court  says: 
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"The  failure  of  defendants  to  file  their  statement 
within  five  days  after  griving  notice  of  intention  to  move 
for  a  new  trial,  nothing  having  been  done  in  the  mean- 
time to  retain  jurisdiction  of  the  matter,  operated,  by  the 
express  terms  of  the  statute,  as  a  waiver  of  the  right  to 
move  for  a  new  trial,  and  no  power  existed  in  the  district 
court  to  reinstate  this  right  (Clark  v.  Strouae,  11  Nev. 
78;  HegeUir  v.  Henckdl,  27  Cal.  491.)" 

See,  also,  Robijison  v.  Benson,  19  Nev.  331, 10  Pac.  441; 
Earles  v.  GUham,  20  Nev.  46, 14  Pac.  586;  State  v.  Cheney, 
24  Nev.  222,  52  Pac.  12;  Hegeler  v.  HenckeU.  27  Cal.  492; 
Campbell  V.  Jones,  41  Cal.  518;  Clark  v.  Crane.  57  Cal. 
629;  Freese  v.  Freese,  134  Cal.  49,  66  Pac.  43. 

In  23  Cyc.  at  page  684,  it  ia  said: 

"In  addition  to  jurisdiction  of  the  parties  and  the 
subject-matter,  it  is  necessary  to  the  validity  of  a  judg- 
ment that  the  court  should  have  jurisdiction  of  the 
question  which  its  judgment  assumes  to  decide,  or  of 
the  particular  remedy  or  relief  which  it  assumes  to 
grant.  •     •     *" 

This  court  has  expressed  substantially  the  same  idea: 

"A  judgment  may  be  both  erroneous  and  void.  In 
Windsor  v.  McVeigh,  93  U.  S.  282,  23  L.  Ed.  914,  the 
court  said:  'Though  the  court  may  possess  jurisdiction 
of  a  cause  of  the  subject-matter,  and  of  the  parties,  it  is 
still  limited  in  its  mode  of  procedure  and  in  the  extent 
and  character  of  its  judgment  It  must  act  judicially 
in  all  things,  and  cannot  then  transcend  the  power  con- 
ferred by  law.'  In  United  States  v.  Arredondo,  6  Pet 
691,  8  L.  Ed.  547,  the  court  defined  jurisdiction  to  be  'the 
power  to  hear  and  determine,'  and  in  Ex  Parte  Reed, 
100  U.  S.  13,  25  L.  Ed.  538,  it  is  defined  'the  power  to 
hear  and  determine  and  give  the  judgment  rendered.'  " 
{Estate  of  Foley,  2i  Nev.  ^12,  51  Pac.  836, 52  Pac.  649. ) 

The  concluding  paragraph  of  the  prevailing  opinion 
says  that  the  filling  in  of  the  blank  in  the  judgment  as 
to  costs  was  a  matter  of  discretion  in  the  trial  court 
Conceding  it  to  be  a  matter  of  discretion  in  the  trial 
court  to  allow  or  disallow  certain  items  claimed,  that  dis- 
cretion could  be  exercised  only  in  case  the  jurisdiction  of 
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the  court  were  invoked  in  the  manner  provided  by  law. 
I  think  it  safe  to  say  that,  where  the  judgment  leaves  a 
blank  space  for  costs,  as  provided  by  section  5388  of  the 
Revised  Laws,  it  has  been  the  universal  practice  of  the 
clerks  of  the  courts  from  time  immemorial  to  insert  in 
the  space  thus  left  the  amount  of  costs  claimed  in  the 
cost  bill,  if  no  motion  to  retax  is  made  as  provided  by 
statute. 

[Note — Petition  for  rehearing  pending.] 


In  the  Matter  of  the  Application  of  JOHN 
MURRAY  for  A  Writ  op  Habeas  Corpus. 

1157  Pac.  647] 

1.  ISniCTMENT    AND     INFOKMATION COMPUINT IKFOBUATION     AND 

Belief — Waives  of  DEFEtTr. 

The  defect  that  a  complalat,  charglnK  the  relator  with  a 
misdemeaiior,  was  Ineufllclent  because  purporting  to  be  made 
upon  Information  and  belief.  Instead  of  upon  positive  knowl- 
edge, was  not  Jurisdictional,  and  was  waived  by  relator  by 
pleading  to  the  complaint  without  making  an  objection  upon 
the  ground  aeelgned. 

2.  Habeas  Corpus — BEOinLAWTY  of  Conviction — Presumption. 

On  habeas  corpu*  to  secure  the  release  of  one  convicted  of 
a  misdemeanor  in  district  court  on  appeal  from  Justice  court, 
it  will  be  presumed  that  the  proceedings  in  the  district  court 
were  in  every  way  regular  until  the  contrary  Is  made  affirma- 
tively to  appear. 

Original  proceeding.  In  the  matter  of  the  application 
of  John  Murray  for  a  writ  of  habeas  corpus.  Proceeding 
dismisaed. 

William  Forman,  for  Petitioner: 

Neither  the  justice  court  nor  the  district  court  had 
jurisdiction  over  the  defendant,  the  judgment  of  con- 
viction against  him  is  void,  and  he  should  be  released 
under  this  proceeding  from  his  illegal  restraint. 

The  complaint  upon  which  petitioner  was  convicted  in 
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the  lower  court  does  not  comply  with  the  provisions  of 
section  7472,  Revised  Laws,  and  is  violative  of  the  pro- 
visions of  article  4  of  the  amendments  to  the  constitution 
of  the  United  States,  as  well  as  of  article  1,  section  18, 
of  the  constitution  of  the  State  of  Nevada,  in  that  it  is 
not  positively  verified,  but  sworn  to  on  "information  and 
belief." 

The  statutes  of  Nevada  make  a  distinction  between 
where  a  complaint  is  for  a  felony  and  where  it  is  for  a 
misdemeanor.  In  the  former,  a  complaint  sworn  to  may 
be  upon  "the  knowledge,  information,  or  belief  of  the 
party  making  the  same."  (Rev.  Laws,  6930.)  This  is 
held  sufficient  where  the  charge  was  a  felony.  (Ex  Parte 
Buncel,  25  Nev.  426.)  Where  the  alleged  offense  is  a 
misdemeanor,  the  complaint  must  be  in  writing,  and  it 
must  be  sworn  to.  "The  affidavit  or  complaint  must  show 
all  the  facts  which  the  statute  renders  necessary  to  give 
the  magistrate  jurisdiction.  According  to  the  rule  of  the 
common  law,  a  summary  conviction  is  illegal  and  abso- 
lutely void  unless  based  upon  a  complaint  in  writing  and 
verified  by  oath."  (12  Cyc.  323;  Salter  v.  State,  25  L. 
R.  A.  n.  8.  60.) 

Geo.  B.  Thatcher,  Attorney-General,  and  J.  A.  Sanders, 
District  Attorney,  for  Respondent: 

The  writ  of  habeas  corpus  is  not  designed  for  the 
correction  of  errors  or  mere  irregularities,  and  cannot 
be  substituted  for  an  appeal  or  writ  of  error.  And  where 
a  petitioner  is  imprisoned  under  a.  judgment  of  conviction 
for  crime,  unless  the  court  was  without  jurisdiction  to 
render  the  judgment,  and  the  judgment  is  void  and  not 
merely  voidable,  relief  cannot  be  had  by  Habeas  corpus, 
however  numerous  or  gross  may  have  been  the  errors 
committed  during  the  trial  or  in  the  proceedings  pre- 
liminary thereto.  Petitioner,  having  put  his  motion  in 
the  district  court  to  dismiss  the  complaint  filed  against 
him  in  the  justice  court  on  the  grounds  and  reasons  set 
forth  in  his  application  for  the  writ  in  this  proceeding, 
has  clearly  failed  to  raise  a  jurisdictional  question,  and 
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therefore  his  remedy  is  by  appeal.  There  being  no 
appeal  in  this  case,  the  writ  should  be  denied.  {Ex  Parte 
TaUey,  112  Pae.  36;  Ex  Parte  Winatm,  9  Nev.  71;  Ex  Parte 
G(iffbrd.  25  Nev.  101.) 

The  record  shows  that  petitioner  failed  and  neglected 
to  direct  the  court's  attention  to  the  point  made  in  his 
application  for  this  writ,  and  has  waived  the  question  of 
jurisdiction.  {Ex  Parte  Talley,  supra;  In  Re  Kummings, 
66  Pac.  332;  Slate  v.  Barr,  38  Pac.  289;  Lewis  v.  State, 
17  N.  W.  366;  State  v.  Harris,  61  N.  W.  871;  State  v. 
McLain,  102  N.  W.  407.) 

The  complaint  in  the  lower  court  was  in  all  respects 
.sufficient  If  the  words  "on  information  and  belief"  are 
objectionable,  they  are  so  only  upon  the  grounds  of 
redundancy,  and  in  no  way  affect  the  body  of  the  com- 
plaint or  work  any  prejudice  to  the  petitioner.  (Rev. 
Laws,  7060;  Brmvn  v.  State,  21  N.  W.  454.) 

If,  after  striking  these  so-called  objectionable  words 
from  the  complaint,  enough  remains  to  constitute  a  valid 
charge  of  the  offense,  the  complaint  will  be  sustained. 
(22  Cyc.  367,  368,  369;  37  Cyc.  614.) 

Time  is  not  an  essential  ingredient  of  the  offense 
charged.  It  was  alleged  to  show  that  the  prosecution 
was  not  barred  by  the  statute  of  limitations.  The  pre- 
cise time  at  which  an  offense  was  committed  need  not  be 
stated  in  the  indictment,  except  when  the  time  is  a 
material  ingredient  of  the  offense.  (Rev.  Laws,  7055; 
Broum  v.  State,  21  N.  W.  464.) 

The  statement  is  required  to  be  in  writinff,  but  it  is  not 
a  requirement  of  the  statute  that  it  be  made  on  the  per- 
sonal knowledge  of  the  person  so  making  it.  Any  other 
construction  of  the  statute  would  make  the  execution 
of  the  criminal  law  impracticable,  if  not  impossible,  and 
permit  many  offenders  to  escape  from  justice.  (State  v. 
Davey,  62  Wis.  305;  Ex  Parte  Blake,  102  Pac.  269.) 

By  the  Court,  COLEMAN,  J. : 

This  is  an  original  proceeding  in  kaMas  corpus.  A 
complaint  was  filed  against  the  petitioner  in  the  justice 
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court  of  Tonopah  township,  in  words  and  figures  as 
follows: 

"  Personally  appeared  before  me,  this  1st  day  of  March, 
A.  D.  1916,  John  Artoocovich,  of  Tonopah,  in  the  county 
of  Nye,  State  of  Nevada,  who,  upon  information  and 
belief,  complains  and  saya  that  John  Murray,  of  Tonopah, 
on  or  about  the  10th  day  of  November,  A.  D.  1916,  and 
before  the  filing  of  this  complaint,  in  the  town  of  Tonopah, 
in  said  county  of  Nye,  State  of  Nevada,  did  then  and 
there  unlawfully  take  and  receive  of  and  from  John 
Artoocovich  $10  lawful  money  of  the  United  States,  while 
employed  as  a  laborer  at  the  Tonopah  Extension  Mining 
Company,  a  corporation,  as  the  price  and  condition  of  the, 
continuance  in  employment  of  said  Artoocovich  at  said 
mine  as  laborer  therein,  he,  the  said  John  Murray,  being 
then  and  there  foreman  of  said  mining  company  charged 
and  intrusted  with  the  continuance  of  the  said  John 
Artoocovich  in  the  employment  of  said  mining  company, 
all  of  which  is  contrary  to  the  form,  force,  and  effect  of 
the  statute  in  such  cases  made  and  provided,  and  against 
the  peace  and  dignity  of  the  people  of  the  State  of  Nevada. 
Said  complainant  therefore  prays  that  a  warrant  may  be 
issued  for  the  arrest  of  the  said  John  Murray,  and  that 
he  may  be  dealt  with  according  to  law. 

"John  Artoocovich. 

"Subscribed  and  sworn  to  before  me  this  Ist  day  of 
March,  A.  D.  1916.  H.  Dunseath, 

"Justice  of  the  Peace  of  said  Township." 

Petitioner  was  arrested  and  put  on  trial  in  the  justice 
court  upon  said  complaint,  before  a  jury,  and  upon  con- 
viction was  fined  in  the  sum  of  $300,  and  sentenced  to 
serve  six  months  in  jail.  From  this  judgment  he  appealed 
to  the  district  court,  where  he  was  tried  before  a  jury  and 
found  guilty;  and  a  motion  for  a  new  trial,  as  well  as  a 
motion  in  arrest  of  judgment,  having  been  denied,  judg- 
ment was  passed  by  the  court,  adjudging  that  petitioner 
pay  a  fine  of  $300  and  serve  six  months  in  the  county  jail. 

It  is  contended  by  petitioner  that  neither  the  justice 
court  nor  the  district  court  acquired  jurisdiction  to  hear 
and  determine  the  charges  against  him,  for  the  reason 
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that  the  complaint  is  not  in  compliance  with  the  fourth 
amendment  to  the  constitution  of  the  United  States,  or 
section  18,  article  1,  of  the  constitution  of  the  State  of 
Nevada,  or  with  section  7472  of  the  Revised  Laws  of 
Nevada,  in  that  it  is  made  upon  information  and  belief, 
instead  of  upon  the  positive  knowledge  of  complainant. 
Counsel  for  petitioner  relies  with  great  confidence  upon 
the  case  of  Salter  v.  StaU,  2  Okl.  Cr.  464,  102  Pac.  719, 
25  L.  R.  A.  n.  s.  60, 139  Am.  St  Rep.  935,  to  sustain  his 
contention.  While  it  is  true  that  that  case  does  sustain 
the  contention  of  counsel,  the  decision  was  reversed  in 
Ex  Parte  Talley,  4  Okl.  Cr.  398. 112  Pac.  36,  31  L.  R.  A.  n.  s. 
805,  where  the  authorities  were  reviewed  at  length.  The 
court  said: 

"The  requirement  being  that  the  verification  shall  be 
in  positive  terms,  it  follows  that  a  verification  on  infor- 
mation and  belief,  as  were  many  of  those  in  the  cases 
cited  above,  so  far  as  a  compliance  with  the  law  is  con- 
cerned, is  the  same  as  and  no  better  than  no  verification 
at  all,  and  leaves  the  information  as  vulnerable  as  though 
no  pretense  at  verifying  it  had  been  made;  and  there- 
fore, if  the  information  be  not  void  in  the  first-mentioned 
case,  it  is  not  void  in  the  tatter.  Also,  if  the  defective- 
ness of  a  verification  or  the  total  want  of  one  is  waived 
by  pleading  to  the  information  without  moving  to  quash 
or  set  the  same  aside,  then  certainly  the  information 
cannot  be  void  on  that  account,  nor  the  court  without 
jurisdiction;  for  all  agree  that  jurisdictional  matters  may 
be  raised  even  for  the  first  time  in  the  appellate  court. 
And  every  time  a  court  has  sustained  a  conviction  based 
upon  an  information  not  verified  or  defectively  verified,  it 
has  thereby  said  that  such  defect  was  not  jurisdictional. 
The  record  before  us  does  not  disclose  whether  the  peti- 
tioner raised  this  question  below,  and,  for  the  purposes 
of  this  case,  whether  he  did  so  or  not  is  immaterial,  for 
if  he  filed  a  motion  to  quash  the  information  and  the 
court  overruled  the  same,  the  court  committed  error;  but 
it  was  only  error,  and  the  court  had  as  much  jurisdiction 
after  committing  the  error  as  it  had  before.  The  peti- 
tioner's proper  remedy  was  by  appeal  or  writ  of  error. 
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In  that  way  only  could  the  error  be  corrected.  We  are 
aware  that  in  Salter  v.  State,  2  Okl.  Cr.  464, 102  Pac.  719, 
25  L.  R.  A.  n.  s.  60, 139  Am.  St.  Rep.  935,  this  court  held 
that  such  a  defect  might  be  raised  by  a  demurrer  or  an 
objection  to  the  introducing  of  evidence,  and  that  an 
information,  verified  only  on  information  and  belief,  is 
insufficient  to  support  a  judgment  of  conviction.  But 
upon  further  consideration  we  now  hold  that  such  an 
information  will  support  a  conviction ;  that  the  proper  and 
only  manner  to  raise  the  question  of  verification  is  by 
motion  to  quash  or  set  aside  the  information  on  that 
ground,  and  that  if  no  such  motion  be  filed  and  presented 
before  pleading  to  the  information,  the  defect  is  waived. 
And  Salter  v.  State,  supra,  in  so  far  as  it  is  in  conflict 
with  this  holding,  is  hereby  overruled." 

In  DowdeU  v.  United  States.  221  U.  S.  325,  31  Sup.  Ct. 
590,  55  L.  Ed.  753,  it  is  said: 

"Objections  are  made  as  to  want  of  proper  arrest  and 
preliminary  examination  of  the  accused  before  a  magis- 
trate, and  that  the  information  was  not  verified  by  oath 
or  affidavit  If  tenable  at  all,  no  objections  of  this  char- 
acter appear  to  have  been  made  in  due  season  in  the  court 
of  first  instance.  Objections  of  this  sort  must  be  taken 
before  pleading  the  general  issue  by  some  proper  motion 
or  plea  in  order  to  be  available  to  the  accused.  (1  Bish. 
Crim.  Proc.  sec730.)" 

The  objection  that  the  justice  of  the  peace  did  not 
acquire  jurisdiction  for  the  reasons  stated  was  made  for 
the  first  time  after  the  case  had  been  appealed  to  the 
district  court,  but  it  nowhere  affirmatively  appears  that 
that  objection  was  made  prior  to  arraignment  upon  the 
complaint  and  pleading  thereto  in  the  district  court. 

1.  We  are  of  the  opinion,  from  a  consideration  of  the 
authorities,  that  the  defect  complained  of  is  not  jurisdic- 
tional, and  that  it  was  waived  by  defendant  by  pleading 
to  the  complaint  without  making  an  objection  upon  the 
grounds  assigned  in  this  court  An  objection  of  this  kind 
must  be  made  at  the  first  opportunity. 

2.  It  is  suggested  that  our  statute  provides  that  in  a 
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misdemeanor  case  which  is  appealed  to  the  district  court 
the  defendant  may  move  to  dismiss  the  case  for  cer- 
tain reasons  (Rev.  Laws,  7517,  7518),  and  the  fact  that 
defendant  made  such  a  motion  in  the  district  court  is  of 
importance  in  the  consideration  of  this  matter.  We  are 
unable  to  see  in  what  way  that  can  affect  the  situation 
as  it  is  presented  here.  If  the  point  were  of  any  con- 
sequence at  all,  the  fact  that  it  does  not  affirmatively 
appear  that  such  motion  was  made  prior  to  the  arraign- 
ment of  and  pleading  by  the  defendant  obviates  the 
necessity  of  a  consideration  of  the  point.  It  will  be 
presumed  that  the  proceedings  in  the  district  court 
were  in  every  way  regular. 

It  is  the  order  of  the  court  that  the  proceeding  be 
dismissed. 

NoRCROSS,  C.  J. :  I  concur. 

McCarran,  J.,  concurring  in  the  order; 

I  concur  in  the  order,  because  I  believe  that  the  writ 
should  be  denied  for  other  reasons  than  those  set  forth 
in  the  opinion  of  Mr.  Justice  COLEMAN. 

Section  7517,  Revised  Laws,  applicable  to  criminal  cases 
appealed  from  the  justice  court  to  the  district  court, 
provides: 

"The  complaint,  on  motion  of  defendant,  may  be 
dismissed  upon  the  following  grounds: 

"1.  That  the  justice  did  not  have  jurisdiction  of  the 
offense; 

"2.  That  more  than  one  offense  is  charged  therein; 

"3.  That  the  facts  stated  do  not  constitute  a  public 
offense. " 

Section  7518,  Revised  Laws,  provides: 

"If  the  defendant  does  not  object  to  the  complaint  for 
any  of  the  causes  above  specified,  or  if  his  objections  are 
overruled,  he  must  be  required  to  plead  as  to  an  indict- 
ment without  regard  to  any  plea  entered  before  the 
justice.  In  other  respects,  the  proceedings  shall  be  the 
same  as  in  criminal  actions  originally  commenced  in 
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the  district  court,  and  judgment  shall  be  rendered  and 
carried  into  effect  accordingly." 

It  appears  from  the  record  that  after  the  appeal  was 
perfected  to  the  district  court,  and  before  proceeding  to 
trial,  the  petitioner  interposed  and  filed  objections  to  the 
complaint  under  the  provisions  of  sections  7517  and  7518, 
Revised  Laws.  In  view  of  this  fact,  and  in  the  light  of 
the  statute  as  set  forth  in  section  7518  of  the  Revised 
Laws,  can  we  safely  say  that  petitioner  waived  his 
objection,  when  in  due  time  in  the  district  court,  after 
appeal  to  that  tribunal,  he  interposed  this  objection?  I 
think  not. 

The  case  of  Dowdell  v.  United  States,  cited  and  quoted 
from  in  the  prevailing  opinion,  cannot  be  said  to  be  in 
point  nor  an  authority  in  this  case,  in  view  of  section 
7518  of  our  statute. 

In  the  light  of  the  provisions  of  our  code,  the  case  of 
Ex  Parte  TaUey,  3  Okl.  Cr.  398, 112  Pae.  36.  31  L.  R.  A.  n.s. 
805,  cannot  avail  to  support  the  conclusions  reached  in 
the  prevailing  opinion.  The  Supreme  Court  of  Oklahoma, 
in  the  Talley  case,  said: 

"The  proper  and  only  manner  to  raise  the  question 
of  verification  is  by  motion  to  quash  or  set  aside  the 
information  on  that  ground,  and  that  if  no  such  motion 
be  filed  and  presented  before  pleading  to  the  information, 
the  defect  is  waived." 

By  the  section  of  our  statute  quoted  above,  the  right 
was  specifically  afforded  petitioner  to  challenge  the  suf- 
ficiency of  the  complaint  in  the  district  court  for  the  first 
time.  Petitioner  appears  to  have  availed  himself  of  this 
right,  and  interposed  his  objections  under  the  sections  of 
the  statute  quoted.  Under  our  constitutional  provision, 
the  district  court  was  the  court  of  last  resort  in  this 
case.  Petitioner  could  not  avail  himself  of  the  privilege 
of  appeal  as  suggested  in  the  Talley  case. 

The  prevailing  opinion  concludes  the  rights  of  petitioner 
here,  for  the  reason  that,  notwithstanding  the  fact  of  his 
having  interposed  his  objections  under  section  7518  before 
proceeding  to  trial  in  the  district  court,  he  was  guilty  of 
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waiver  because  he  failed  to  interpose  these  objections  in 
the  justice  court.  I  am  unable  to  see  how  this  conclusion 
can  be  arrived  at  while  section  7518  remains  a  part  of  our 
criminal  procedure.  There  was  undoubtedly  ample  reason 
for  the  enactment  of  this  statute  having  to  do  with 
criminal  cases  on  appeal  from  the  justice  court  A  justice 
of  the  peace  is  not  required  to  be,  nor  is  he  presumed  to 
be,  versed  or  trained  in  the  law.  The  legislature,  in  its 
wisdom,  provided  by  these  statutory  enactments  that  the 
complaint  filed  against  a  party  in  the  justice  court  might 
be  challenged  in  the  district  court,  where  the  challenge 
was  based  upon  grounds  requiring  the  application  of  the 
technical  rules  and  principles  of  the  law.  Just  as  the 
statute  provides  that  the  proceedings  in  the  district  court 
shall  be  a  trial  anew,  so,  in  furtherance  of  that  principle, 
it  provides  that  these  certain  objections  going  to  the 
legality  of  the  proceedings  might  be  raised  for  the  first 
time  on  appeal  in  the  district  court.  I  fear  we  are  estab- 
lishing a  dangerous  precedent  when  we  hold  the  petitioner 
guilty  of  a  waiver  for  not  having  presented  his  objections 
in  the  justice  court.  Section  7518  must  be  given  its  full 
force  and  effect,  and  its  language  is  plain  and  unmistak- 
able. Petitioner  appears  to  have  availed  himself  of  the 
provisions  of  this  section.  As  I  view  this  statute,  it  was 
not  necessary  for  these  objections  to  be  raised  for  the 
first  time  in  the  justice  court.  Petitioner  could  not,  in 
my  judgment,  be  guilty  of  a  waiver,  when  he  raised  his 
objections  under  the  provisions  of  this  section  in  the 
district  court  on  appeal. 
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In  the  Matter  of  the  Application  of  STANLEY 
MOLINO  FOR  a  Writ  of  Habeas  Corpus. 

1157  Pac.  1012] 

1.  CBIUIN'AI.    Ij.W— PBEMMINABV    KXAMINATION— EllltEKtE. 

It  l8  Dot  requli'ed  ut>on  preliminary  exuinluatlou.  in  urder 
to  wai-runt  a  magistrate  lu  huldiuK  tile  accused  to  auswer. 
tbtit  tUe  evident^  takeu  as  n  n-h»le  Ite  sutnelent  to  warrant 
a  jury  In  reaclilng  a  conclusion  of  the  guilt  ot  the  accused 
beyond  a  reaHotiable  doubt. 

2.  Habiiab  Corpus — Scope  of  Inquibv — Examination  of  Witnebs. 

lu  a  habeas  ctirpug  proceeding.  It  Is  not  the  province  of  the 
supreme  court  to  determine  to  what  extent  the  direct  evidence 
of  the  witness  given  before  the  examining  luagistrate  was 
weakened  or  modified  by  the  croes-examlnatlon,  since  that 
was  the  province  of  the  examining  magistrate. 

3.  Criminal  Law — WEmHT  of  Evidence. 

Whei-e  testimony  of  a  witness  given  upon  cross-examination 
modifier,  varies,  or  conflicts  with  the  testimony  glvoi  upon 
direct  eKamlnatlon.  it  Is  the  province  of  the  magistrate,  the 
court,  or  the  Jury,  as  the  case  miiy  be.  to  detennlne  the  tnith 
of  the  witness's  testimony  from  the  entire  examination. 

4.  Cbiuinal  Law — Preliminaby  Examination — Evidence. 

Where  It  ap|)eared  that  the  accused,  charged  with  aseanit 
with  a  deadly  weaiion,  was  carrying  a  pistol  and  a  belt  fliied 
with  cartridges  for  the  purpose  of  protecting  hiniself  and 
certain  live  stock  against  a  possible  attack  by  rabid  coyoteti. 
for  the  purposes  of  preliminary  examination,  the  magistrate 
would  be  Justified  in  acting  upon  the  probability  that  the 
accused  would  not  be  carrying  an  unloade<l  pistol  for  such 
purpose. 

Original  proceeding.  Application  by  Stanley  Molino 
for  a  writ  of  habeas  corpus.   Writ  denied. 

R.  M.  Hardy,  for  Petitioner : 

The  writ  should  be  granted  and  perpetuated  and  the 
petitioner  discharged.  There  is  no  testimony  or  other 
evidence  in  the  record  to  establish  any  probability  that 
petitioner  committed  the  crime  alleged,  or  any  crime,  or 
that  a  crime  was  committed.  The  cross-examination  of 
the  only  witness  tending  to  connect  petitioner  with  the 
alleged  crime  shows  that  her  statements  were  merely 
surmises.  The  object  of  cross-examination  is  to  weaken 
or  disprove  the  case  of  one's  adversary.  (40  Cyc.  2477; 
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Ferguson  v.  Rutherford,  7  Nev.  386;  Jackson  v.  Feather 
River  W.  Co.,  14  Cal.  18.) 

The  evidence  offered  by  a  witness  should  be  taken  as 
a  whole.  If  his  examination  in  chief  tends  to  establish 
a  fact,  and  bis  answers  on  cross-examination  absolutely 
disprove  and  deny  the  possible  truth  or  probability  of 
his  original  statements  of  fact,  his  testimony  should  be 
treated  as  a  nullity.  (12  Cyc.  983.) 

In  order  to  establish  reasonable  or  probable  cause  in 
this  case,  it  is  necessary  to  base  an  inference  or  conclu- 
sion upon  another  inference  or  conclusion,  or  upon  a 
series  of  them.  This  is  contrary  to  established  rule. 
(Chicago  R.  R.  Co.  v.  Rhoades,  63  Pac.  59.) 

The  evidence  offered  by  the  defendant  in  a  prelimi- 
nary hearing  is  to  be  given  some  weight,  even  though 
scrutinized  according  to  the  rules  of  evidence.  {Ryan  v. 
Territory,  100  Pac.  770.) 

All  the  essential  elements  of  the  crime  must  be  proven. 
(Underbill  on  Criminal  Evidence,  354;  State  v.  Each- 
bach,  34  Pac.  179;  S(of«  v.  Napper,  6  Nev.  113.) 

Geo.  B.  Thaicher,  Attorney-General,  and  J.  A.  Sanders, 
District  Attorney,  for  Respondent: 

A  jurisdictional  question  is  not  raised  by  the  petition. 
The  statute  enumerates  the  grounds  upon  which  dis- 
charge may  be  had  upon  habeas  corpus.  (Rev.  Laws, 
6245.)  If  the  lower  court  had  jurisdiction,  you  cannot 
go  behind  its  judgment. 

The  writ  of  habeas  corpus  is  not  intended  for  the 
correction  of  errors  or  mere  irregularities,  and  cannot 
be  substituted  for  an  appeal  or  writ  of  error.  (Ex 
Parte  Talley,  112  Pac.  36.) 

By  the  Court,  NORCROSS,  C.  J. : 

This  is  an  original  proceeding  in  habeas  corpus.  By 
stipulation  of  respective  counsel  the  matter  was  heard 
upon  the  petition  and  the  demurrer  thereto.  The  petition 
alleges  that  petitioner  is  unlawfully  held  and  restrained 
of  his  liberty  by  the  sheriff  of  Humboldt  County.    Upon 
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a  commitment  of  the  justice  of  the  peace  of  Lovelock 
township,  petitioner  was  held  to  answer  to  the  crime  of 
an  assault  with  a  deadly  weapon  with  intent  to  do  bodily 
injury  to  one  P.  H,  Wolf,  alleged  to  have  been  com- 
mitted on  the  17th  day  of  April,  1916.  It  is  the  conten- 
tion of  petitioner  that  he  was  held  to  answer  without 
reasonable  or  probable  cause. 

From  the  petition  it  appears  that  prior  to  the  filing 
of  the  petition  in  this  court  a  similar  petition  was  pre- 
sented to  the  Sixth  judicial  district  court  in  and  for 
Humboldt  County  on  the  8th  day  of  May,  1916,  and 
after  hearing  upon  the  return  to  the  writ,  the  applica- 
tion for  petitioner's  discharge  was  denied. 

It  is  conceded  by  counsel  for  petitioner  that  the  direct 
testimony  of  the  witness  for  the  state,  Mrs.  A.  M.  Ander- 
son, taken  alone  was  sufficient  to  establish  reasonable 
and  probable  cause.  It  is  contended,  however,  that  the 
testimony  of  this  witness  was  so  modified  upon  cross- 
examination  as  to  destroy  the  probative  effect  of  her 
testimony  given  upon  direct  examination. 

In  Re  Kelly,  28  Nev.  499,  83  Pac.  226,  this  court  said ; 

"We  are  not  called  upon  on  this  hearing  to  pass  upon 
the  aufiiciency  of  this  evidence  to  warrant  the  conviction 
of  the  defendant,  and  upon  that  question  express  no 
opinion.  In  this  connection  it  is  proper  to  observe  that 
a  magistrate,  in  holding  a  defendant  to  answer  for  a 
crime,  is  not  required  to  have  submitted  evidence  suf- 
ficient to  establish  the  guilt  of  the  person  charged 
beyond  a  reasonable  doubt.  As  was  said  in  a  recent 
decision  {In  Re  Mitchell,  1  Cal.  App.  396,  82  Pac.  347)  : 
'In  order  to  hold  defendant  and  put  him  on  his  trial,  the 
committing  magistrate  is  not  required  to  find  evidence 
sufficient  to  warrant  a  conviction.  All  that  is  .required 
is  that  there  be  a  sufficient  legal  evidence  to  make  it 
appear  that  "a  public  offense  has  been  committed,  and 
there  is  sufficient  cause  to  believe  the  defendant  guilty 
thereof." '" 

See,  also,  In  Re  Oxley  and  Mulvaney,  38  Nev.  385,  149 
Pac.  992. 


^dbyCoO^lc 


April,  1916]  Ex  Parte  Molino  363 

Oplnlou  of  the  Court — Norcrosa,  C.  J, 

1.  The  attorney-general  in  his  oral  argument  upon 
the  hearing  of  this  case  stated,  in  effect,  that  in  his 
opinion  the  evidence  taken  as  a  whole  would  not  warrant 
a  jury  in  reaching  a  conclusion  of  the  guilt  of  the 
petitioner  beyond  a  reasonable  doubt.  However,  the 
correctness  of  his  contention  must  be  conceded  that  such 
a  degree  of  proof  is  not  required  upon  a  preliminary 
examination  to  warrant  the  magistrate  in  holding  a 
defendant  to  answer.  (In  Re  Oxley  and  Mvlvaney, 
supra;  Ex  Parte  Heacock,  8  Cai.  App.  420,  97  Pac.  77.) 

2,3.  While  it  is  said  in  Cyc. :  "The  object  of  cross- 
examination  is  to  weaken  or  disprove  the  case  of  one's 
adversary"  (40  Cyc.  2477,  C) — it  is  the  province  of  the 
magistrate  to  consider  the  testimony  as  a  whole  and 
to  give  it  such  weight  as  in  his  judgment  he  thinks  it  is 
entitled  to.  It  was  the  province  of  the  magistrate  and 
not  the  province  of  this  court  to  determine  to  what 
extent  the  direct  evidence  of  the  witness  was  weakened 
or  modified  by  the  cross-examination.  We  know  of  no 
authorities  holding,  and  we  have  not  been  cited  to  any 
such,  as  an  invariable  rule  that  the  testimony  of  the 
witness  given  upon  cross-examination  must  be  accepted. 
Where  modifying,  varying,  or  conflicting  with  the  testi- 
mony given  upon  direct  examination  it  is  the  province  of 
the  magistrate,  the  court,  or  the  jury,  as  the  case  may 
be,  to  determine  the  truth  of  the  witness's  testimony 
from  the  entire  examination. 

It  cannot  be  said,  we  think,  that  the  testimony  of  the 
witness,  Mrs.  A.  M.  Anderson,  is  not  without  some 
corroboration.  From  the  transcript  of  the  proceedings 
we  quote  the  following  from  the  testimony  of  the  witness 
Miss  Mclntyre : 

"Q.  Miss  Mclntyre,  you  do  not  know  who  fired  that 
shot,  do  you?  A.  I  knew  that  one  of  the  two  men  did 
it.   I -do  not  know  which  one." 

There  was  evidence  tending  to  show  that  petitioner 
had  on  his  person  at  the  time  an  automatic  pistol,  and 
that  his  companion  was  not  armed. 

4.  It  is  contended  that  there  is  no  proof  that  the 
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pistol  carried  by  petitioner  waa  loaded,  and  that  if  not 
loaded  it  could  not  constitute  a  deadly  weapon.  It  is  in 
proof  that  the  petitioner  not  only  was  carrying  the 
pistol,  but  also  a  belt  filled  with  cartridges,  and  that  he 
was  going  thus  armed  for  the  purpose  of  protecting 
himself  and  certain  live  stock  against  a  possible  attack 
by  rabid  coyotes.  For  the  purpose  of  a  preliminary 
examination  the  magistrate  would  be  justified  in  acting 
upon  the  probability  that  the  petitioner  would  not  be 
carrying  an  unloaded  pistol  for  such  purpose. 

It  may  be  conceded  that  the  evidence  taken  before 
the  magistrate  is  far  from  conclusive,  but  we  cannot 
say  that  the  evidence  as  a  whole  is  insufficient  to  make 
out  a  case  of  reasonable  or  probable  cause.  If  the  dis- 
trict attorney  should  be  convinced  that  proof  cannot  be 
submitted  to  satisfy  a  jury  of  the  guilt  of  the  defen- 
dant of  the  crime  charged  beyond  a  reasonable  doubt, 
it  may  be  assumed  that  he  will  take  a  course  consistent 
with  the  duty  which  he  owes  both  to  the  state  and  to  the 
defendant. 

The  application  for  the  writ  is  denied. 

McCarban,  J. :  I  concur. 

Coleman,  J.,  did  not  participate  in  this  case. 
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Points  decided 

tNo.  21351 

J.  P.  KAINE,  Appellant,  v.  SARAH  P.  ENNOR, 
BELLE  B.  ENNOR,  AND  HERBERT  B.  ENNOR, 
RESPONDENTS.         j,,,,^.,.,..^, 

1.  ^Vfpeal  ANn  KimoB — Keview — Pbesuuptions. 

lu  view  of  Rev.  Lawu.  4922,  5356,  a  judgment  of  dlBiulssal 
Is  HutHrlent  without  a  re<-ltal  Id  the  record  that  a  motlou  to 
(limtilMt  had  beeu  uiadt>;  the  presumptlou  being  tbiit  everj'- 
thliit!  WiiH  done  to  lay  the  Foundation  for  a  valid  judgment  of 
dlranlRBDl.  n'bether  the  luahliiR  of  a  motion  to  dlRmlHs.  or 
souietblnK  more. 

2.  APE>eAL  AND  Kbbob — Keview — Objections  Not  ^Iaoe  Below. 

On  appeal  from  a  judKineut  dixmlsalng  a  nnlt  for  want  of 
pvoEiecutlon,  the  wupreiiie  court  cannot  i-onalder  the  matter 
whether  no  motion  to  dismiss  was  made  or  nrttued  in  the  trial 
f'ourt:  <>oiinBel  for  plalntlfT  should  have  moved  to  vacate  the 
order  of  dlsniissal  for  that  reason,  offered  evidence  in  support 
thereof,  and.  If  the  cnurt  refused  to  vacate  the  order,  the 
supreme  court  I'outd  have  considered  the  ipiestlon  on  appeal. 

3.  Disuibsal  and  Xonsl'it— Want  or  Pbosecutios — Dibcbetion  of 

Trial  Court. 

Where  a  complaint  was  died  April  j>,  1904,  defendants 
liniuKht  and  filed  demurrers  May  20,  1904,  and  nothing  more 
was  done  in  the  case  until  June.  1913,  judgment  dismissing 
tl)e  Hult  for  want  of  prosecution,  plaintiff  malting  no  offer  to 
show  excusable  n^lect  was  not  an  abuse  of  discretion  on  the 
l>art  of  the  trial  court. 

4.  DisuiHBAL   ANo    Nonsuit — Motion    to   Dismiss  —  Blbden    to 

KXCllSE  Neolect  IB   rnOSECUTION. 

When  a  motion  to  dismiss  for  want  of  prosecution  Is  made 
in  a   ra^e   lu  which  no  step   has  been  taken  by  plaintiff   for 
several  years,  the  duty  rests  upon  him  to  exciise  his  neRleot, 
Ti.  Dismissal   a.id    Nomsuit— Wast    of    Pbosecution — Obtaim?»o 

Tbe  fact  that  plaintiff  obtaineil  an  injunction  in  his  suit 
ajiainst  <lefendantH  is  of  no  importance  on  appeal  from  a  judg- 
ment dlBnilRsing  the  suit  for  want  of  prosecution,  alnc*^  tlie 
obtaining  of  an  Injiinctlim  Is  not  a  move  In  the  prosecution  of 
11  suit  tending  to  bring  It  to  Issne  or  trial, 
fi.  Appeal   ano   Krrob — Briefs — AMMAovERsions    Upos    Opposiso 

Where  statements  In  the  i-eply  brief  of  counsel  tor  api>Pi- 
laiit  reliectliig  H|>on  the  professional  conduct  of  oounHcl  for 
respondent  ni'e  not  warrnnted  b.v  an>1hlnK  appearing  in  the 
reiiinl.  they  ni-e  Impiiiper  and  will  be  directed  to  l>e  expuiigcit. 
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Argumeat  for  ReapoDdeDta 

Appeal  from  Third  Judicial  District  Court,  Eureka 
County ;  Thomas  F.  Moran,  Judge. 

Suit  by  J.  P.  Raine  against  Sarah  P.  Ennor  and 
others.  From  a  judgment  dismissing  the  suit  for  want 
of  prosecution,  plaintiff  appeals.      Judgment  affirmed. 

Mack  &  Green,  for  Appellant: 

The  order  dismissing  the  action  should  be  set  aside 
and  the  cause  reinstated  upon  the  calendar  of  the  lower 
court.  The  court  erred  in  diamiaaing  the  complaint  for 
laches,  for  the  reason  that  no  motion  to  dismiss  was 
ever  made.  The  order  was  made  without  any  authority, 
without  any  law  to  sustain  it,  without  any  hearing  being 
given  plaintiff  on  the  motion  to  dismiss,  and  the  record 
shows  that  no  laches  could  be  attributed  to  plaintiff  in 
the  matter.  No  statute  or  rule  of  practice  authorizes 
the  court,  of  its  own  motion,  without  notice,  by  rule  or 
otherwise,  and  without  the  consent  of  the  parties,  to 
arbitrarily  dismiss  a  pending  cause  of  action  at  issue. 
(Teller  v.  Sievers,  11  Pac.  261;  Berggren  v.  Berggren, 
40  N.  W.  284;  Hill  v.  Weher,  15  N.  W.  52;  Rule  X,  Dis- 
trict Court  Nevada ;  Shaw  v.  Railway  Co.,  32  N.  J.  Law, 
293 ;  Pocuinas  v.  American  Sugar  R.  Co.,  180  N.  Y.  Supp. 
162;  Delauney  v.  Herman,  1  Fed.  Caa.  No.  3757.) 

J.  W.  Dorsey,  for  Respondents : 

The  judgment  of  the  lower  court  should  be  affirmed. 
The  record  diaclosea  on  the  part  of  appellant  inattention 
and  indifference,  which  constitute  inexcusable  laches, 
precluding  a  court  of  equity  from  granting  the  relief 
sought,  independently  of  any  other  question  in  the  cause. 
"Equity  abhors  a  stale  claim."  {Truett  v.  Onderdonk, 
120  Cal.  581,  589 ;  Johnson  v.  Railroad  Co.,  18  Fed.  821.) 

The  rule  that  equity  will  discourage  a  stale  demand 
is  "peculiarly  applicable  where  the  difficulty  of  doing 
entire  justice  arises  through  the  death  of  the  principal 
participants  in  the  transactions  complained  of,  or  of 
the  witness  or  witnesses,  or  by  reason  of  the  original 
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transaction  having  become  so  obscure  by  time  as  to 
render  the  ascertainment  of  the'exact  facts  impossible." 
(Burling  v.  Newlands,  112  Cal.  476,  502-3;  Hammond 
V.  Hopkins,  143  U.  S.  250;  Bell  v.  Hudson.  73  Cal.  286, 
288-9;  Barnes  v.  Taylor,  27  N.  J.  Eq.  259,  261-2;  Ger- 
man American  Seminary  v.  Kiefer,  43  Mich.  105,  111 
Mooers  v.  White,  6  Jones  Ch.  360,  372-3 ;  Teall  v.  Slaven, 
40  Fed.  777,  781-2;  Dugan  v.  O'Donnell,  68  Fed.  777, 
781-2;  Hoff  v.  Jenney,  54  Mich.  510,  20  N.  W.  563 
Lant  V.  Manley,  71  Fed.  19.) 

An  action  should  be  dismissed  for  the  failure  of  the 
plaintiff  to  prosecute  it  with  due  diligence,  unless  he 
can  present  a  reasonable  excuse  for  his  failure  to  prose- 
cute. This  power  exists  independently  of  statute  or  rule 
of  court.  (14  Cyc.  443;  Mannion  v.  Steffens,  113  N,  Y. 
Supp.  1018;  Notman  v.  Guffey  Co.,  128  N.  Y.  Supp.  20; 
Holtzoff  V.  D.  &  O.  Co.,  119  N.  Y.  Supp.  47;  Oehlhof  v. 
Solomon,  120  N.  Y.  Supp.  925;  Lang  ford  v.  Murphey, 
70  Pac.  1112 ;  Bank  v.  Hunt,  82  Pac.  285 ;  Saville  v.  Fris- 
bie,  70  Cal.  87;  Hassey  v.  Homestead  Assn.,  102  Cal. 
611;  Fleischman  v.  Menges,  113  N.  Y.  Supp.  515;  Kubli 
V.  Hawkett,  89  Cal.  638.) 

A  defendant  who  does  not  present  a  cross-action  with 
a  prayer  for  affirmative  relief  need  not  give  any  atten- 
tion to  the  cause  with  a  view  of  forcing  a  trial,  but  he 
may  remain  passive,  and  he  may  rely  upon  plaintiff's 
failure  to  prosecute  as  a  discontinuance  of  the  action. 
(Crosby  v.  Di  Palma,  141  S.  W.  321;  McLaughlin  v. 
Clausen,  116  Cal.  487;  Kriess  v.  Hotaling,  99  Cal.  388; 
First  National  Bank  v.  Nason,  115  Cal.  626;  Chipman 
V.  Hibberd,  47  Cal.  638;  Witter  v.  Phelps,  163  Cal.  655; 
Mowi-y  V.  Weisenbom,  137  Cal.  110;  Gray  v.  Times 
Mirror  Co.,  104  Pac.  481 ;  Smith  v.  Carter,  122  N.  W. 
1035;  Cone  v.  Jackson,  55  Pac.  941.) 

It  cannot  be  objected  that  no  notice  of  a  motion  was 
given,  if  counsel  for  each  of  the  parties  was  present  at 
the  hearing  of  the  motion  and  contested  the  same. 
(Acock  V.  Halsey,  90  Cal.  215;  Des  Moines  Union  Ry. 
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V.  District  Court,  163  N.  W.  217.)  It  is  presumed  that 
the  doings  of  &  court  of  record  are  legal  and  proper,  that 
its  jurisdiction  was  properly  acquired,  that  its  proceed- 
ings are  legal  and  valid,  and  that  its  decisions  are  well 
founded  and  free  from  error.  {1  Black  on  Judgments, 
404.)  Presumptions  in  favor  of  the  jurisaiction  of 
superior  courts  is  most  frequently  invoked  in  aid  of  the 
judgments  in  cases  where  the  record  is  silent  on  the 
subject  of  the  matter  determined.  (Brown  v.  Vidal,  1 
Cal.  Unrep.  15.) 

By  the  Court,  Coleman,  J. : 

This  is  an  appeal  from  a  judgment  dismissing  a  suit 
for  want  of  prosecution.  The  complaint  was  filed  April 
9,  1904.  The  defendants  appeared,  and  filed  demurrers 
to  the  complaint  on  May  20,  1904.  Nothing  more  was 
done  in  the  case  until  June,  1913,  when  plaintiff  obtained 
an  injunction.  The  suit  wag  instituted  in  the  district 
court  of  Eureka  County.  On  October  9,  1913,  the  Hon- 
orable Peter  Breen,  the  district  judge  of  that  county, 
entered  an  order  that  the  Honorable  Thos.  F.  Moran, 
judge  of  the  Second  judicial  district,  "hear  and  decide 
all  matters  and  things  connected  with  or  involved  in  the 
case." 

Section  5366,  Rev.  Laws,  relative  to  transcripts  on 
appeal  from  the  district  court  to  the  supreme  court, 
provides,  inter  alia,  that : 

"If  any  written  opinion  be  placed  on  file  •  *  *  in 
the  court  below  [district  court],  a  copy  shall  be  fur- 
nished, certified  in  like  manner." 

Judge  Moran  filed  a  written  opinion  in  the  case  on 
March  6,  1914,  ordering  the  suit  dismissed. 

Appellant  contends  that  no  motion  to  dismiss  the 
action  was  either  made  or  argued  before  Judge  Moran, 
and  that  the  action  of  the  court  in  dismissing  the  case 
is  absolutely  null  and  void.  There  is  no  written  motion 
or  notice  of  motion  to  dismiss  in  the  record,  or  anything 
to  indicate  that  there  was  such  a  motion  made,  except 
as  appears  in  the  written  opinion  of  Judge  Moran,  filed 
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March  6, 1914,  which  is  part  of  the  transcript  on  appeal. 
In  his  opinion  Judge  Moran  says : 

"There  was  no  order  made  transferring  this  case 
to  Washoe  County,  and  by  stipulation  of  the  parties 
demurrer  and  motion  to  dismiss  for  laches  were  argued 
by  the  respective  parties  at  the  courthouse  in  Reno." 

Again  he  says : 

"As  to  the  motion  to  dismiss,  a  more  serious  question 
is  involved.   •   •   •  " 

In  conclusion  he  saya : 

"For  the  reasons  stated,  the  motion  to  dismiss  on  the 
ground  of  laches  or  failure  to  prosecute  the  suit  is 
granted,  and  the  action  is  hereby  dismissed." 

By  section  4922,  Rev.  Laws,  it  is  provided : 

"  *  *  •  The  decision  in  an  action  or  proceeding 
may  be  written  or  signed  at  any  place  in  the  state,  by 
the  judge  who  acted  on  the  trial  and  may  be  forwarded 
to,  and  filed  by  the  clerk,  who  shall  thereupon  enter 
judgment  as  directed  to  in  the  decision.    •    *    •  " 

Pursuant  to  the  section  just  quoted,  the  clerk  of  the 
district  court  of  Eureka  County,  on  May  23,  1914,  after 
Judge  Moran's  opinion  had  been  filed,  entered  up  the 
following  in  the  judgment  book : 

"This  cause  came  on  regularly  for  argument  on  demur- 
rer on  the  Bth  day  of  November,  1913,  C.  E.  Mack,  Esq., 
appearing  as  counsel  for  plaintiff,  and  J.  W.  Dorsey, 
Esq.,  appearing  as  counsel  for  defendants.  An  argu- 
ment on  the  demurrer  interposed  by  the  defendants  was 
argued  and  submitted  to  the  court,  and  the  court  took 
it  under  advisement,  and  on  the  28th  day  of  February, 
1914,  made  an  order  directing  that  the  action  and  the 
complaint  be  dismissed  for  laches.  Wherefore,  by  rea- 
son of  the  law  and  the  order  aforesaid  it  is  ordered, 
adjudged,  and  decreed  that  said  action  is  hereby  dis- 


The  judgment  order  just  quoted  was  apparently  pre- 
pared by  Messrs.  Mack  and  Green,  who  were  attorneys 
for  plaintiff  in  the  court  below,  as  well  as  on  this  appeal, 
as  their  names  are  indorsed  thereon.     Thereafter,  and 
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on  June  5, 1914,  Judge  Moran  signed  a  formal  judgment, 
which  was  filed  June  11,  1914,  which  recited  the  mak- 
ing by  defendant  of  a  motion  to  dismiss  for  want  of 
prosecution,  that  argument  was  heard  thereon,  and  a 
finding  of  lack  of  diligence  on  the  part  of  plaintiff  in 
the  prosecution  of  the  action  and  a  judgment  of  dis- 
missal for  want  of  prosecution. 

Counsel  for  appellant  say  in  their  brief  that  the  judge 
had  no  authority  to  render  or  sign  said  judgment,  as  the 
court  had  exhausted  its  authority  when  the  decision  was 
tiled  on  March  6.  Let  that  be  as  it  may,  we  do  not  think 
a  consideration  of  it  at  all  necessary  in  the  determina- 
tion of  the  appeal. 

It  is  strenuously  urged  by  counsel  for  appellant  that 
no  motion  to  dismiss  was  made  in  the  lower  court,  and 
that  consequently  the  order  of  dismissal  is  void.  While 
the  judgment  entered  by  the  clerk  does  not  recite  that  a 
motion  to  dismiss  was  made,  it  does  say  that  the  court 
made  an  order  directing  that  the  action  and  the  com- 
plaint be  dismissed  for  laches. 

1.  The  opinion  of  the  trial  judge  at  three  separate 
places  alludes  to  the  motion  to  dismiss.  Even  if  this  fact 
is  of  no  importance  in  the  determination  of  the  question 
before  us,  it  seems  that  the  judgment  of  dismissal  is 
sufficient  without  a  recital  that  a  motion  to  dismiss  had 
been  made.  Black  on  Judgments,  2d  ed.  p.  404,  sec.  270, 
says: 

"  'There  is  no  principle  of  law  better  settled  than  that 
every  act  of  a  court  of  competent  jurisdiction  shall  be 
presumed  to  have  been  rightly  done  until  the  contrary 
appears.  This  rule  applies  as  well  to  every  judgment 
or  decree  rendered  in  the  various  stages  of  their  pro- 
ceedings, from  the  initiation  to  their  completion,  as  to 
their  adjudication  that  the  plaintiff  has  a  right  of  action. 
Every  matter  adjudicated  becomes  a  part  of  their 
record,  which  thenceforth  proves  itself,  without  refer- 
ring to  the  evidence  on  which  it  has  been  adjudged.' 
Hence,  jurisdiction  having  been  once  acquired  over  the 
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parties  and  the  subject-matter,  every  presumption  is  in 
favor  of  the  legality  of  the  judgment." 

This  court,  in  Blaadel  v.  Kean,  8  Nev.  at  page  308, 
says: 

"But  every  legal  intendment  is  in  favor  of  the  validity 
of  the  judgment,  and  the  presumption  arises  that  other 
evidence  was  introduced  which  established  the  sufficiency 
of  service  of  summons  to  the  satisfaction  of  the  district 
judge." 

So  in  the  case  at  bar,  where  the  record  is  silent,  there 
is  a  presumption  that  everything  was  done  to  lay  the 
foundation  for  a  valid  judgment  of  dismissal,  whether 
the  making  of  a  motion  to  dismiss,  or  something  more. 

2.  Counsel  for  appellant  in  their  reply  brief  stated 
what  purported  to  be  facts  to  show  that  no  motion  to 
dismiss  was  either  made  or  argued  in  the  lower  court. 
This  is  not  a  matter  which  we  can  consider  on  this 
appeal.  If  they  had  been  of  the  opinion  that  there 
had  been  no  such  motion  or  argument  in  the  district 
court,  and  that  the  lower  court  had  erroneously  assumed 
that  there  had  been,  they  could  have  made  a  motion  to 
vacate  the  order  of  dismissal  for  that  reason,  and  offered 
evidence  in  support  thereof,  and,  in  case  of  the  refusal 
of  the  court  to  vacate  the  order,  we  could  on  appeal  con- 
sider the  question. 

3, 4.  It  is  further  urged  that  the  court  abused  its 
discretion  in  dismissing  the  action.  It  is  almost  univer- 
sally held  that,  where  the  plaintiff  fails  to  prosecute  his  ■ 
action  with  due  diligence,  it  should  be  dismissed,  unless 
he  shows  a  reasonable  excuse  for  his  nonaction.  So  far 
as  the  record  shows,  no  excuse  whatever  was  offered  by 
plaintiff  for  not  having  prosecuted  the  action. 

"It  is  the  inherent  right  of  the  courts,  and  therefore 
one  existing  independently  of  any  statute,  to  dismiss  a 
suit  for  failure  to  prosecute  it  with  due  diligence."  (9 
R.  C.  L.  p.  206.) 

"An  action  may  be  dismissed  or  a  nonsuit  granted  for 
the  failure  of  plaintiff  to  prosecute  it  with  due  diligence, 
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unless  he  presents  some  sufficient  excuse  for  failure  to 
prosecute.  This  power  exists,  independent  of  statute  or 
of  rule  of  court."  (14  Cyc.  443,  citing  a  great  array  of 
authorities.) 

The  facta  in  Langford  v.  Murphey,  80  Wash.  499,  70 
Pac.  1112,  were  similar  to  those  in  this  case.  There  the 
defendant  demurred  to  the  complaint,  but  the  demurrer 
was  not  heard,  and  nothing  further  was  done  for  nearly 
seven  years,  when  the  plaintiff  moved  to  strike  the 
demurrer  from  the  files,  and  the  defendant  moved  to 
dismiss  for  want  of  prosecution.  The  motion  to  dismiss 
was  granted.  It  was  held,  on  appeal,  that  the  case  was 
properly  dismissed. 

In  First  National  Bank  v.  Hunt,  40  Wash.  190,  82  Pac 
285,  it  is  said : 

"  •  •  •  It  will  thus  be  seen  that,  after  the  action 
had  been  brought  and  an  issue  of  law  raised  upon  the 
pleadings,  it  was  allowed  to  remain  dormant  for  nearly 
three  and  a  half  years.  This  fact  of  itself  is  prima  facie 
sufficient  to  show  an  abandonment  of  the  action." 

In  Stretcher  v.  Murray,  36  Mont,  at  page  59,  92  Pac. 
at  page  40,  it  is  said : 

"The  mere  bringing  of  an  action  does  not  relieve  a 
person  from  the  imputation  oflaches.  The  lack  of  dili- 
gence in  prosecuting  it  after  it  is  brought  leads  to  the 
same  consequences  as  delay  in  bringing  it.  Witnesses 
die  or  disappear,  or  the  facts  fade  from  memory.  The 
■  positions  of  the  parties  change,  or  the  subject  of  the 
controversy  fluctuates  in  value.  The  right  sought  to  be 
enforced  becomes  doubtful  or  uncertain,  or  it  becomes 
impossible  for  the  court  to  administer  equity  between 
the  parties  with  any  degree  of  certainty.  In  all  such 
cases  the  court  will,  in  its  discretion,  refuse  to  entertain 
the  action  and  leave  the  parties  as  they  are.  {Johnston 
V.  Standard  M.  Co.,  148  U.  S.  360,  13  Sup.  Ct.  585,  37 
L.  Ed.  480;  Willard  v.  Wood,  164  U.  S.  502,  17  Sup.  Ct. 
176,  41  L.  Ed.  531 ;  18  Am.  &  Eng.  Ency.  Law,  2d  ed. 
110,  and  collection  of  cases  in  note.)  Each  case  must 
rest  upon  its  own  facts,  but  we  think  the  excuse  offered 
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for  the  delay  in  bringing  the  action,  and  then  allowing 
it  to  rest  without  prosecution  for  more  than  nine  years, 
is  not  justified  by  the  reasons  assigned  either  in  the 
pleading  or  in  the  evidence.  Indeed,  the  evidence  fails 
to  offer  any  substantial  reason  why  the  trial  was  not  had 
sooner." 

In  Jtist  V.  Idaho  C.&I  Co.,  16  Idaho,  at  page  653,  102 
Pac.  at  page  385,  133  Am.  St.  Rep.  140,  the  court  uses 
the  following  language : 

"The  appellants  further  contend  that  the  complaint 
fails  to  show  that  the  respondents  have  acted  with  dili- 
gence, and  that,  on  the  contrary,  no  reason  being  given 
for  the  delay,  the  complaint  upon  its  face  shows  the 
respondents  guilty  of  laches  and  negligence  in  prose- 
cuting their  action.  Appellants  cite  a  great  many 
authorities  in  which  it  has  in  effect  been  held:  'That, 
independently  of  any  statutes  of  limitations,  courts  of 
equity  uniformly  decline  to  assist  a  person  who  has  slept 
upon  his  rights  and  shows  no  excuse  for  his  laches  in 
asserting  them.  *  *  *  Laches  and  negligence  are 
always  discountenanced,  and  therefore,  from  the  begin- 
ning of  this  jurisdiction,  there  was  always  a  limitation 
to  suits  in  equity.'  This  statement  of  the  rule  is  sup- 
ported by  the    *    •    *    authorities." 

The  case  of  Kubli  v.  Hawkett,  89  Cal.  638,  27  Pac.  57, 
is  one  in  which  a  motion  to  dismiss  was  sustained.  The 
demurrer  to  the  complaint  had  been  on  file  for  over  three 
years  without  having  been  brought  to  a  hearing,  and  the 
affidavits  filed  by  the  parties  were  conflicting.  It  was 
held  not  an  abuse  of  discretion  to  dismiss  the  action. 

In  Stitk  V.  Jones,  119  N.  C.  428,  25  S.  E.  1022,  it  was 
held  that  it  was  inexcusable  neglect  where  no  steps  were 
taken  to  prosecute  the  action  for  four  and  a  half  years. 

See,  also,  Mowry  v.  Weisenbom,  137  Cal.  110,  69  Pac. 
971 ;  Gray  v.  Times  Mirror  Co,,  11  Cal.  App.  155,  104 
Pac.  481 ;  Smith  v.  Carter,  141  Wis.  181, 122  N.  W.  1035 ; 
Crosby  v.  Di  Palma  (Tex.  Civ.  App.)  141  S.  W.  321; 
Colorado  E.  Ry.  Co.  v.  U.  P.  Ry.  Co..  94  Fed.  312,  36 
C.  C.  A.  263. 
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In  Cone  v.  Jackson,  12  Colo.  App.  463,  56  Pac.  942,  it 
is  said : 

"Motions  of  this  character  [to  dismiss  for  want  of 
prosecution]  are  addressed  to  the  sound  discretion  of 
the  trial  court,  and,  unless  it  manifestly  appears  that 
there  has  been  an  abuse  of  discretion,  or  that  it  has 
been  arbitrarily  exercised,  this  court  cannot  interfere." 

By  the  great  weight  of  authority,  when  a  motion  to 
dismiss  for  want  of  prosecution  is  made  in  a  case  in 
which  no  step  has  been  taken  by  the  plaintiff  for  several 
years,  the  duty  rests  upon  him  to  show  excusable  neglect. 
The  record  in  this  case  does  not  show  that  any  offer  was 
made  by  plaintiff  to  show  excusable  neflect  for  failure 
to  prosecute  the  action.  The  court  did  not  abuse  its 
discretion  in  dismissing  the  action. 

5.  The  fact  that  appellant  obtained  an  injunction 
against  respondents  in  June,  1913,  is  of  no  importance 
upon  this  hearing.  The  obtaining  of  an  injunction  is 
not  a  move  in  the  prosecution  of  a  suit  which  tends  to 
bring  it  to  issue  or  trial. 

6.  The  reply  brief  of  counsel  for  appellant  contains 
certain  statements  reflecting  upon  the  professional  con- 
duct of  counsel  for  respondent  in  the  case.  Such  state- 
ments are  not  warranted  by  anything  which  appears 
in  the  record,  are  improper,  and  are  directed  to  be 
expunged. 

The  judgment  appealed  from  is  affirmed. 
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1  No.  2HS] 

JIM  BUTLER  TONOPAH  MINING  COMPANY  (a 
Corporation),  appellant,  v.  WEST  END  CON- 
SOUDATED  MINING  COMPANY  (a  CORPORA- 
TION), Respondent. 

[158ra<'.870] 

1.  Mines  abi>  Minkkals — Kxtralateral  Kiohts— Esi>  Limes. 

Afl  i-ejftknifi  cxtralateral  rights  iintler  R^v.  StntR.  U.  8.  2.122 
(U.  S.  <:oiiii).  RtnttK  1!)13.  4r>18),  n-bt^cv  ii  patented  lulnlng  ItK'U- 
tion  is  lu  the  form  of  a  iMirnllelfwi'i'".  pscept  for  the  exclusion, 
for  <^uflii't,  of  n  triangular  piece  at  n  n)mer,  the  remainder  of 
what  woiild  have  been  the  end  line  but  for  anch  ex<'lnflloi]  Is 
the  end  line;  tlie  Interior  line  of  the  excluded  triangle  being 
line,  or  a  part  of  one.  of  the  side  llnett.  and  not  part  of  a 
broken  etui  Hue. 

2.  Mines  ani>  Minebals-^Kxtkalateral  Rights — Opposite  Dibec- 

Rev.  »tats.  t'.  S.  2:122,  limiting  extialaternl  rlglite  to  the 
IHirt  of  n  vein  between  vertical  i>lane8  drawn  Uownwnnl 
throngh  the  end  lines,  continued  "In  their  own  direction," 
does  not  negative  extralnteriil  rlgbtn  In  opixisite  dire^-tions; 
the  end  linen  having  two  dlm'tlons. 

3.  Mines  and  Minebals — Bxtralatebal  Rio htb— Anticlinal  Fold 

Vein— "Apex," 

Within  Rev.  StatH.  T'.  S,  ZJ22,  giving  extrnlaternl  rights  us 
to  veins  the  topn  or  apexes  of  which  are  within  the  surface 
lines  of  the  located  claim,  the  crest  of  a  vein  In  the  form  of 
nntlclin&i  fold  Is  tbe  attcx;  a  terminal  edge  not  being  neces- 
sary for  an  aiwJt. 
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ApraAL  from  the  Fifth  Judicial  District  Court,  Nye 
County,  Mark  R.  AveriU,  Judge. 

Action  by  the  Jim  Butler  Tonopah  Mining  Company 
against  the  West  End  Consolidated  Mining  Company. 
Judgment  for  defendant,  and  plaintiif  appeals.  Affirmed. 
[On  writ  of  error  to  United  States  Supreme  Court] 

Statement  of  Facts 

This  is  an  action  brought  by  the  appellant,  the  Jim 
Butler  Tonopah  Mining  Company,  against  the  respondent, 
the  West  End  Consolidated  Mining  Company,  to  recover 
damages  for  ore  extracted  by  the  respondent  and  situated 
vertically  beneath  the  surface  of  the  Eureka  and  Curtis 
lode  mining  claims  owned  by  appellant,-  and  also  for  an 
injunction  restraining  the  defendant  from  committing 
further  trespass.  The  respondent  owns  the  adjoining 
West  End  lode  mining  claim,  and  asserts  the  right  to 
mine  extralaterally  on  the  vein  and  ore  bodies  in  dispute 
by  virtue  of  the  ownership  of  this  claim,  which  it  con- 
tends embraces  the  apex  of  the  vein,  so  situated  with 
reference  to  the  boundaries  of  the  claim  that  it  can  avail 
itself  of  the  extralateral  grant  contained  in  the  federal 
mining  statutes.  The  court  found,  among  other  facts, 
the  following: 

"That  there  is  a  vein  or  lode  of  rock  in  place,  which,  at 
its  top  or  apex,  and  on  its  course  or  strike,  crosses  the 
easterly  end  line  of  said  West  End  mining  claim  130  to 
140  feet  northerly  from  the  southeasterly  comer  of  said 
mining  claim,  and  thence,  at  its  top  or  apex,  and  on  its 
course  or  strike,  continues  westerly  in  said  mining  claim 
between  the  side  lines  thereof  to  a  point  on  the  northerly 
side  line  of  said  claim  1,142%  feet  westerly  from  the 
northeast  comer  of  said  claim,  at  which  point  the  said 
vein,  at  its  top  or  apex,  and  on  its  course  or  strike, 
departs  from  said  mining  claim,  crossing  said  northerly 
side  line.  That  said  vein  dips  southerly,  and  in  its  down- 
ward course  so  far  departs  from  the  perpendicular  as  to 
pass  beyond  the  southerly  side  line  of  said  West  End 
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mining  claim,  extended  downward  vertically,  and  thence 
into  and  beneath  the  surface  of  the  said  Eureka  lode 
mining  claim  and  the  said  Curtis  lode  mining  claim  of 
the  plaintiff  company. 

"The  said  vein  does  not  on  its  upward  course,  or  at  its 
top  or  apex,  outcrop  or  reach  the  present  surface,  but  is 
covered  or  buried  to  a  considerable  depth  by  lava,  locally 
known  as  and  called  'Midway'  andesite,  which,  after  the 
formation  of  the  vein,  flowed  over'  the  then  surface  of 
the  territory  in  which  the  vein  exists;  that  at  and  for  a 
distance  of  360  feet  westerly  from  where  said  vein  or 
lode  crosses  the  easterly  end  line  of  said  West  End  claim, 
which  crossing  is  at  a  distance  of  135  feet  northerly  from 
the  southeast  comer  of  said  West  End  claim,  there  is  a 
juncture,  or  union,  between  two  limbs  or  sides  of  said 
vein,  and  from  the  summit  of  said  juncture,  or  union, 
the  downward  course  of  one  limb  or  side  thereof  is  in  a 
northerly  direction,  and  the  downward  course  of  the 
other  limb  or  side  thereof  is  in  a  southerly  direction; 
that  there  is  a  continuation  upward  from  the  summit  of 
said  juncture,  or  union,  of  said  northerly  and  southerly 
dipping  limbs  or  sides  of  smd  vein  of  ore  and  silver- 
bearing  quartz  or  rock  in  place  for  a  distance  from  20  or 
30  to  more  than  100  feet,  and  to  what  was  the  surface 
before  the  same  was  buried  beneath  the  said  lava  flow; 
that  such  ore  and  silver-bearing  quartz  were  deposited 
where  the  same  are  now  found  at  the  same  time  and 
during  the  same  period  that  the  main  vein  below  was 
created,  and  from  mineral-bearing  solutions  having  the 
same  source;  that  the  dip  is  fairly  conformable,  and 
strike,  or  course,  of  such  upward  continuation  of  ore  and 
silver-bearing  quartz  is  conformable  to  the  dip  and  strike, 
or  course,  of  said  northerly  dipping  limb  or  side  of  said 
vein  from  the  summit  of  said  juncture  downward,  and 
the  court  finds  that  said  upward  continuation  is  a  part 
of  said  vein  or  lode;  that  thence  westerly,  and  for  a 
distance  of  360  feet,  the  northerly  and  southerly  dipping 
limbs,  sides,  or  slopes  of  said  vein  do  not  unite  or  form 
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a  union,  or  juncture,  in  their  upward  course,  but  for  that 
distance  each  of  said  limbs  or  sides  has  a  separate 
and  independent  top  or  apex;  that  thence  westerly, 
for  a.  distance  of  40  feet,  the  northerly  and  southerly 
dipping  limbs,  aides,  or  slopes  of  said  vein  are  again 
found  in  conjunction  as  in  the  said  most  easterly  360 
feet;  that  thence  westerly,  and  until  said  northerly  and 
southerly  dipping  limbs,  sides,  or  slopes  of  said  vein 
intersect  with  and  cross  said  northerly  side  line  of 
said  mining  claim,  they  do  not  unite  or  form  a  union  or 
juncture  in  their  upward  course,  but  for  that  distance 
each  of  said  limbs  or  sides  has  a  separate  and  indepen- 
dent top  or  apex;  that  between  said  distance  of  40  feet, 
where  said  northerly  and  southerly  dipping  limbs,  sides, 
or  slopes  of  said  vein,  as  aforesaid,  unite  or  form  a  union 
or  juncture  in  their  course  upward,  and  said  points  on 
said  northerly  side  hne  of  said  mining  claim,  where,  as 
aforesaid,  said  contra  dipping  limbs,  sides,  or  slopes  of 
said  vein  respectively  intersect  said  side  line  and  cross 
the  same,  and  so  depart  from  said  mining  claim,  there 
are  two  points  at  which  it  appears  that  said  contra  dip- 
ping limbs,  sides,  or  slopes  of  said  vein  on  their  upward 
course  approach  closely  to  a  juncture  or  union,  but  as 
to  said  contra  dipping  limbs,  sides,  or  slopes  of  said  vein 
at  said  two  points,  actually  forming  a  juncture  or  union 
on  their  upward  course,  the  evidence  is  meager  and  unsat- 
isfactory; that  the  point  where  the  said  northerly  dipping 
limb  or  side  of  said  vein  departs  from  the  said  mining 
claim  through  the  northerly  side  line  thereof  is  1,120 
feet  westerly  from  the  northeast  comer  of  said  claim, 
measured  along  the  northerly  side  line  thereof;  that  the 
point  where  said  southerly  dipping  limb  or  side  of  said 
vein  departs  from  said  mining  claim  through  the  north- 
erly side  line  thereof  is  1,142%  feet  westerly  from  the 
northeast  corner  of  said  claim,  measured  along  the  north- 
erly side  line  thereof;  that  throughout  said  distance  of 
40  feet,  where  the  contra  dipping  limbs  or  sides  of  said 
vein  are  found  in  conjunction,  as  hereinbefore  stated. 
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there  is  a  continuation  upward  from  tlie  summit  of  the 
juncture  or  union  of  said  two  limbs  or  sides  of  said  vein 
of  ore  or  vein  quartz  to  what  was  the  surface  before  the 
same  was  covered  by  the  lava  flow;  that  the  dip  or  down- 
ward course  of  both  the  northerly  and  southerly  dippinj; 
sides  or  limbs  of  the  vein  where  the  two  are  found  in 
conjunction,  as  aforesaid,  and  also  in  the  places  where 
each,  as  aforesaid,  has  its  separate  and  independent  top 
or  apex,  is  regular,  and  practically  free  from  undulations; 
that  the  said  southerly  dipping  limb  or  side  of  the  vein  in 
the  easterly  portion  of  the  West  End  claim,  that  is  to  say, 
the  easterly  360  feet  thereof,  has  been  developed  from  the 
top  or  summit  of  said  juncture  of  said  contra  dipping 
limbs  to  and  beyond  the  southerly  side  line  of  said  claim, 
or  for  a  distance,  measured  on  the  slope  or  downward 
course  of  said  southerly  dipping  limb  or  side,  of  800  feet 
or  thereabouts,  the  average  dip  there  being  17  degrees 
from  the  horizontal;  that  the  westerly  portion,  that  is  to 
say,  the  westerly  300  feet  of  said  southerly  dipping  limb 
or  side  of  said  vein  found  in  the  West  End  claim,  has 
been  developed  from  its  top  to  and  beyond  the  southerly 
side  line  of  said  claim,  or  for  a  distance,  measured  on  its 
slope  or  downward  course,  of  1,000  feet  or  thereabouts, 
the  average  dip  there  being  30  degrees  from  the  hori- 
zontal; that  the  average  dip  of  said  northerly  dipping 
limb  or  side  of  said  vein,  so  far  as  the  same  has  been 
developed  in  its  downward  course,  is  17  degrees  from  the 
horizontal;  that  said  vein  is  a  fissure  vein ;  that  there  is  a 
diiference  in  the  strikes  or  courses  of  said  northerly  and 
southerly  dipping  limbs  of  said  vein  of  about  40  degrees; 
that  at  said  places  and  throughout  said  distances,  where 
said  contra  dipping  limbs  of  said  vein  are  found  to  inter- 
sect and  form  a  juncture,  as  aforesaid,  there  has  been  a 
mingling  of  the  mineralizations  of  said  two  limbs  of  said 
vein  within  the  angle  beneath  the  juncture  of  the  said 
two  limbs;  that  at  such  places  and  throughout  said  dis- 
tances the  footwall  of  said  two  limbs  of  said  vein,  within 
the  angle  beneath  their  said  juncture,  by  the  process 
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of  replacement  has  been  converted  into  mineralized 
quartz  for  considerable  distances  below  said  juncture, 
said  replacement  quartz  extending  from  limb  to  limb." 

Appellant  bases  its  appeal  from  the  decision  of  the 
trial  court  on  the  following  grounds: 

"A.  Erroneous  Findings  (if  Fact 

"  (1)  That  the  finding  of  the  trial  court  that  the  two 
sides  of  northerly  and  southerly  dipping  slopes  of  the 
single  vein  involved  are  not  united  at  the  crest  of  the 
anticlinal  roll,  but  are  separated  for  considerable  dis- 
tances within  the  West  End  claim,  thus  forming  separate 
terminal  edges  along  the  upper  edges  of  each  of  these 
stopes,  is  unsupported  by  the  evidence. 

"  (2)  That  the  finding  of  the  trial  court,  giving  the 
occurrences  of  quartz  in  the  'A'  series  of  raises  the 
dignity  of  a  vein,  is  not  justified  by  the  evidence,  and, 
further,  that  no  matter  what  may  be  its  character,  it 
admittedly  dips  to  the  north  and  has  no  bearing  on  a 
claimed  extralateral  right  extending  to  the  south. 
"  B.  Errors  of  Law 

"(1)  The  trial  court  found  that  the  discovery  in  the 
West  End  claim  was  on  the  northerly  dipping  portion  or 
slope  of  the  vein,  and  in  spite  of  this  finding  awarded 
an  extralateral  right  to  appellee  on  the  southerly  dipping 
limb  or  slope  of  the  vein.  Appellant  contends  that  this 
is  an  erroneous  construction  of  the  federal  statute  grant- 
ing the  right  to  follow  a  vein  extralaterally,  and  that 
extralateral  rights  in  two  opposite  directions,  attaching 
to  the  same  mining  claim  and  the  same  vein,  are  not 
contemplated  by  this  statute. 

"  (2)  The  trial  court  found  that  the  northerly  and 
southerly  dipping  limbs  or  sides  of  the  vein  were  united 
and  joined  at  the  crest  of  the  roll  for  a  considerable 
distance  within  the  West  End  claim.  Appellant  contends 
that  the  court  should  have  denied  the  appellee  the  right 
to  follow  the  vein  extralaterally  where  such  a  condition 
exists,  and  that  no  extralateral  right  whatsoever  attaches 
to  an  anticlinal  occurrence  in  a  vein,  since  the  latter  does 
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not  constitute  an  apex  within  the  meaning  of  the  federal 
mining  statute. 

"(3)  The  westerly  end  line  of  the  West  End  claim  is 
a  broken  line.  Appellant  contends  that  no  extralateral 
right  whatsoever  may  be  exercised  under  such 'circum- 
stances, since  such  right  attaches  only  to  mining  claims 
possessing  straight  end  lines." 

The  following  diagram  represents  a  croes-aection  of  the 
vein  where  the  two  limbs  have  been  shown  by  develop- 
ment work  to  be  united  at  the  crest  of  the  anticlinal  fold: 
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Curtis  H.  Lindley,  Wm.  E.  Colby,  Hugh  H.  Brown,  and 
J.  H.  Evans,  for  Appellant: 

The  judgment  of  the  lower  court  should  be  reversed. 

Section  2322,  U.  S.  Revised  Statutes,  does  not  justify 
the  exercise  of  an  extralateral  right  on  the  same  vein  on 
two  downward  courses  and  in  opposite  directions,  since 
the  wording  of  the  statute  will  not  permit  of  such  a  con- 
struction. This  is  especially  true  where  the  limb  of  the 
vein  on  which  the  discovery  was  made  dips  in  the  oppo- 
site direction  from  its  limb  in  which  the  disputed  ore 
bodies  occur. 

One  of  the  essential  elements  of  an  apex  is  that  it  shall 
have  a  terminal  edge,  and  that  when  the  vein  turns  over 
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and  dips  in  an  opposite  direction,  the  resulting  anticlinal 
roll  has  no  leg:al  apex,  as  ia  held  by  all  the  authorities 
that  have  considered  the  question. 

The  westerly  end  line  of  the  West  End  claim  is  a 
broken  line,  which  is  in  contravention  of  the  mandatory 
provision  of  the  statute  requiring  end  lines  to  be  parallel 
and  necessarily  straight. 

Section  2322  of  the  Revised  Statutes  does  not  contem- 
plate the  exercise  of  an  extralateral  right  in  two  opposite 
directions.  The  question  is  squarely  raised  as  to  whether 
two  extralateral  rights  can  be  predicated  on  the  same 
location  and  exercised  on  the  same  vein  in  opposite  direc- 
tions. The  vital  part  of  the  grant  involved  is  contained 
in  the  language  which  confines  the  extralateral  segments 
of  the  vein  "to  such  portions  thereof  as  lie  between 
vertical  planes  drawn  downward  as  above  described, 
through  the  end  lines  of  their  locations,  so  continued  in 
their  own  direction  that  such  planes  will  intersect  such 
exterior  parts  of  such  veins  or  ledges."  This  language 
admits  only  of  the  interpretation  that  such  planes  shall 
be  extended  in  one  direction,  and  that  would  be  in  the 
direction  of  the  dip  of  the  vein  on  which  the  discovery 
was  made.  The  courts  have  held  that  a  claimant  may 
follow  his  vein  on  its  downward  course  through  an  end 
line  when  the  apex  of  the  vein  crosses  parallel  side  lines. 
{Kingv.  AmyD.  SilveT'smith M.  Co.,  152  U.  S.  222;  Bunker 
Hill-Laat  Chance  Cases.  131  Fed.  579,  591.) 

While  ordinarily  the  term  "claim"  is  synonymous  with 
"location,  "and  they  are  frequently  used  interchangeably, 
the  term  "  claim  "  may  embrace  more  than  one  location,  and 
frequently  a  consolidation  of  mining  locations  held  and 
worked  under  one  ownership  is  held  to  constitute  and  be 
properly  designated  as  a  "claim."  [Del  Monte  M.  Co.  v. 
Last  Chance  M,  Co.,  171  U.  S.  55,  74.)  Section  2322  of 
the  Revised  Statutes  does  not  refer  exclusively  to  the 
extralateral  rights  pertaining  to  a  single  location,  and 
the  idea  of  extralateral  rights  arising  out  of  a  number  of 
consolidated  locations  was  within  the  contemplation  of 
Congress  when  said  statute  was  adopted.   (Carson  City  M. 
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Co.  V.  North  Star  M.  Co..  83  Fed.  658;  St.  Louis  Smelting 
Co.  V.  Kemp,  104  U.  S.  636,  648;  McFeters  v.  Pierson,  24 
Pac.  1076;  N.  P.  R.  R.  Co.  v.  Sanders,  49  Fed.  129,  135; 
In  Re  Mackie.  5  L.  D.  199;  Tredinnick  v.  Red  Cloud  M. 
Co.,  13  Pac.  152;  MaUme  v.  Big  Flat  G.  M.  Co..  50  Pac. 
378;  S(Ut  Lake  Co.  v.  Chainman  M.  Co.,  137  Fed.  632, 
642;  PhiUipav.  Salmon  River  M.  &  D.  Co.,  72  Pac.  886; 
Thompson  v.  Wise  Boy  M.  &  M.  Co. ,  74  Pac.  958 ;  Idaho  M. 
Co.  V.  Davia,  123  Fed.  396,  399. ) 

Prior  to  the  act  of  1872,  and  under  the  local  rules  and 
customs,  the  miner  was  entitled  to  but  one  vein.  While 
end  lines  were  not  specifically  mentioned  in  the  statute 
of  1866,  they  were  implied.  (Eureka  Case,  4  Sawy.  302, 
323;  Fed.  Gas.  No.  4548.)  The  right  to  follow  the  one 
vein  was  in  the  direction  of  its  downward  course.  This 
established  planes  beyond  which  the  miner  could  not  go. 
Under  the  act  of  1866,  the  lode  was  the  principal  thing, 
and  the  surface  was  in  reality  an  incident.  (Johnson  v. 
Parks,  10  Cal.  447;  Patterson  v.  Hitchcock,  3  Colo.  113; 
Walrath  v.  Champion  M.  O).,  63  Fed.  553.)  Where  the 
claim  was  included  within  a  defined  surface,  this  surface 
could  not  ise  invaded  for  the  purpose  of  searching  for 
other  lodes.  {Atkins  w.  Hendree,  \  Idaho,  107.)  After 
patent  which  conveyed  but  the  one  lode,  the  patentee 
would  acquire  title  to  all  subsequently  discovered  veins 
to  the  extent  that  they  might  be  found  within  the 
vertical  boundaries  of  his  claim.  This  is  the  rule  applied 
to  placers  in  cases  of  lodes  or  veins  discovered  subsequent 
to  the  application  for  patent.  While  the  law  did  not  con- 
template that  any  lodes  existed,  yet,  where  they  were 
unknown  at  the  time  of  the  application  for  patent,  they 
passed  by  operation  of  law  to  the  placer  patentee  to  the 
extent  they  might  be  found  within  the  vertical  placer 
boundaries.  Under  the  act  of  1872,  the  vein  is  still  the 
principal  thing,  in  that  it  is  for  the  sake  of  the  vein  that 
the  location  is  made.  (St.  Louis  M.  Co.  v.  Montana  M.  Co. , 
194  U.  S.  235,  238;  Del  Monte  M.  Co.  v.  Last  Chance,  171 
U.S.  55,  75.) 

The  discovery  of  the  vein  has  always  been  essential. 
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and  it  is  contemplated  that  this  should  be  disclosed  in 
the  discovery  shaft,  and  the  direction  of  its  course  and 
dip  ascertained.  When  this  is  done  a  plane  is  estab- 
lished on  the  discovery  vein  in  the  direction  of  the  dip. 
The  courts,  when  dealing  with  secondary  veins,  have 
announced  the  rule  that  when  the  end-line  planes  of  a 
mining  location  are  once  fixed  they  bound  the  extralat- 
eral  rights  to  all  the  lodes  that  are  thereafter  found 
within  the  surface  lines  of  the  location.  ( Walrath  v. 
ChampUm  M.  Co.,  63  Fed.  552,  567. ) 

In  construing  section  2322,  Revised  Statutes,  it  must 
be  borne  in  mind  that  statutes  are  always  to  receive  the 
most  reasonable  and  sensible  construction  possible,  so  as 
to  avoid  injustice  and  hardship,  injury  and  absurd  con- 
clusions, and  conform  to  dictates  of  natural  reason. 
(Heydenfeldtv.DaneyCo.,9i  U.  S.  634,  638;  Low  Our  Bew 
V.  U.  S.,  144  U.  S.  47,  59;  In  Re  Chapman,  166  U.  S.  661, 
669;  Scottish  Imtwramx  Co.  v.  Bowtand,  196  U.  S.  611,  629; 
Jacobsonv.  Maasachuaetts,  197 U.  S.  11,  39;  LowHawSuey 
V.  Backus,  225  U.  S.  460,  475. ) 

The  broken  end  line  of  the  West  End  claim  prevents 
the  exercise  of  any  extralateral  right.  It  is  in  direct 
contravention  of  the  statute.  "The  end  lines  of  each 
claim  shall  be  parallel  to  each  other."  (U.  S.  Rev.  Stats, 
sec.  2320. )  The  extralateral  right  shall  be  confined  by 
"vertical  planes  drawn  downward  through  the  end  lines 
of  their  locations."  (U.  S.  Rev.  Stats,  sec.  2322;  DetMonte 
M.  Co.  V.  Last  Chance  M.  Co. .  171  U.  S.  55,  84. )  The  law 
requiring  strict  parallelism  of  end  lines  is  mandatory,  so 
that  if  a  locator  sees  fit  to  disobey  its  explicit  terms  and 
accept  a  patent  calling  for  a  broken  end  line,  he  must 
suffer  the  penalty  and  lose  hia  right  to  pursue  the  vein 
extralateraliy.  (Daggett  v.  Cityof  Yreka  M.  T.  M.  Co., 
149  Cal.  367.  86  Pac.  968;  Central  Eureka  Co.  v.  E.  Central 
Eureka  Co.,  146  Cal.  147;  Walrath  v.  Champion  M.  Co..  171 
U.  S.  293;  Belligerent  and  Other  Lode  Mining  Claims,  35 
L.  D.  22;  Pilot  HiU  and  Other  Lodes.  36  L.  D.  592. ) 

The  crest  or  axis  of  an  anticlinal  roll  in  a  vein  is  not 
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its  top  or  apex  within  the  meaning  of  the  mining  laws. 
The  element  of  tenninal  edge  is  a  part  of  the  legal 
definition  of  the  term  "apex."  (Costigan  on  Mining 
Laws,  139, 140. )  Mere  proximity  to  the  surface  is  insuf- 
ficient to  establish  the  apex.  (Barringer  and  Adams, The 
Law  of  Mines  and  Mining,  442;  Shamel,  Mining,  Mineral 
and  Geological  Law,  193, 197;  Mines  and  Minerals,  27  Cyc. 
527;  Raymond,  Glossary  of  Mining  and  Metallurgical 
Terms,  Trans.  Am.  Inst.  M.  E.,  vol.  IX,  p.  102;  Dugganv. 
Davey,  4  Dak.  110.  26  N.  W.  887;  Riinois  S.  M.  Co.  v.  Raff, 
34  Pac.  544;  Stevem  v.  WiUiaTns,  Fed.  Cas.  No.  13413, 
p.  40,  43;  Iron  S.  M.  Co.  v.  Murphy,  3  Fed.  368,  375-76; 
StewaH  M.  Co.  v.  Ontario  M.  Co.,  35  Sup.  Ct  Rep.,  610, 
614-15.) 

The  finding  that  the  two  sides  or  slopes  of  the  vein  are 
separated  for  a  portion  of  their  extent  and  have  separate 
tops  or  apices  is  unsupported  by  the  evidence,  as  is  the 
finding  that  there  is  an  upward  extension  of  vein  from 
the  crest  or  axis  of  the  anticlinal  roll.  The  burden  of 
proof  was  upon  the  respondent.  This  situation  was  rec- 
ognized in  the  lower  court,  and  the  case  was  tried  as  if 
defendant  had  been  the  plaintiff  in  the  action  and  assert- 
ing its  extralateral  right  affirmatively.  When  an  outside 
apex  proprietor  is  found  mining  underneath  the  surface 
of  another's  land,  he  is  called  upon  to  justify  his  presence 
underneath  such  surface;  and  in  doing  so  he  must  show 
by  a  preponderance  of  evidence  that  he  is  following  the 
vein,  the  apex  of  which  is  so  situated  within  the  boun- 
daries as  to  confer  an  extralateral  right  to  the  extent  at 
least  of  the  alleged  trespass.  This  flows  from  the  prima 
facie  presumption  derived  from  the  common  law  that  he 
who  owns  the  surface  owns  everything  within  its  vertical 
boundaries,  and  that  an  outside  apex  proprietor  is  called 
upon  to  introduce  sufficient  evidence  to  rebut  that  pre- 
sumption. {Con.  Wyoming  v.  Champion,  63  Fed.  540, 
550;  Leadville  M.  Co.  v.  FitzgeraM,  4  Morr.  Min.  Rep.  380, 
389;  Fed.  Cas.  No.  8158;  Heinze  v.  Boshm  &  M.  Consol.. 
30  Mont  484,  77  Pac.  421,  423;  Jones  v.  Prospect  Mt.  T. 
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Co..  21  Nev.  339,  349;  Ckeeseman  v.  Hart,  42  Fed.  98. 105; 
Keely  v.  Ophir  Hill  C.  M.  Co.,  169  Fed.  601,  603;  Grand 
Central  M.  Co.  v.  Mammoth  M.  Co.,  83  Pac.  648,  667. ) 

Peck,  Bunker  &  Cole;  Cheney,  Downer,  Price  &  Hawkins; 
H.  H.  Atkinson,  and  Dickson,  Ellis,  Ellis  &  SchvMer,  for 
Respondent: 

The  appeal  is  without  merit,  and  the  decree  of  the 
court  below  should  be  affirmed. 

He  who,  by  his  labor  and  enterprise,  brings  into 
circulation  the  hidden  treasures  of  the  earth  is  enti- 
tled to  his  reward.  The  wealth  which  he  thus  acquires 
injures  no  one,  but  on  the  contrary  promotes  the  pros- 
perity of  all.  Hence,  it  has  been  the  policy  of  every 
intelligent  nation,  in  one  way  or  another,  to  reward 
those  who  discover  and  develop  its  mineral  wealth. 
(2  Lindley  on  Mines,  sec.  335;  Lawson  v.  United  States 
M.  Co.,  207  U.  S.  1,  52  L.  Ed.  75.) 

Questions  of  doubtful  construction  are  not  to  be  resolved 
against  one  who  seeks  to  pursue  his  vein  extralaterally 
beneath  the  surface  of  his  neighbor's  territory,  (2  Lindley 
on  Mines,  sees.  583,  584;  3  Lindley,  sec.  866;  BuUion-Beck 
&  Champion  M.  Co.  v.  Eureka  Hill  M.  Co.,  5  Utah,  3,  54; 
Lawson  V.  United  States  M.  Co. ,  207  U.  S.  1,  13;  Empire 
State-Idaho  M.  &  D.  Co.  v.  Bunker  Hill  S.  M.  &  C.  Co., 
114  Fed.  417. ) 

The  owner  is  entitled  to  follow  his  Vein  extralaterally 
between  planes,  one  drawn  through  the  end  line,  and  the 
other  parallel  thereto,  through  the  point  on  the  side  line 
where  the  vein  leaves  the  claim.  (Del  Monte  M.  Co.  v.  New 
York  &  L.  C.  M.  Co.,  66  Fed.  212;  Fitzgerald  v.  Clark,  42 
Pac.  573,  43  L.  Ed.  72,  87;  Ajasc  G.  M.  Co.  v.  Hilkey,  72 
Pac.  447;  Work  M.  &  M.  Co.  v.  Doctor  Jack  Pot  M.  Co., 
194  Fed.  620.) 

There  is  no  equity  to  be  subserved  by  denying  the 
defendant  any  extralateral  right  upon  the  vein,  by  reason 
of  the  course  of  the  west  located  end  line,  which  is  not 
crossed  or  touched  by  any  vein  in  the  claim.  (Tyler  M. 
Co.  V.  Sweeney.  54  Fed.  284. ) 
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The  term  "terminal  edge,"  as  descriptive  of  the  top  or 
apex  of  a  vein,  is  not  found  in  the  act  of  Confess,  It  is 
true,  however,  that  in  a  number  of  cases  it  will  be  found 
that  the  courts,  frenerally,  in  instructions  to  a  jury  as  to 
what  is  meant  by  the  top  or  apex  of  a  vein,  have  spoken 
of  it  as  the  "terminal  edge  thereof"  or  "where  the  vein 
is  found  at  or  nearest  the  surface  as  it  is  followed  in  its 
upward  course. "  In  other  cases  the  top  or  apex  has  been 
defined  as  "the  highest  or  terminal  point  of  the  vein"  or 
"where  it  approaches  nearest  the  surface  of  the  earth 
and  where  it  is  broken  on  its  edge  so  as  to  appear  to  be 
the  beginning  or  end  of  the  vein."  Such  expressions  or 
definitions  of  top  or  apex,  as  used  in  the  act,  are  alto- 
gether apt  and  free  from  criticism  as  applied  to  the  vast 
majority  of  veins  or  lodes,  for,  with  rare  exceptions, 
veins  are  found  to  occupy  a  position  in  the  mass  of  the 
mountain  between  the  horizontal  and  the  vertical,  as 
though  standing  on  edge,  and  of  course  the  top  or  apex 
of  every  such  vein  would  present  the  appearance  of  a 
terminal  edge,  as  though  it  were  the  end  or  the  beginning 
of  the  vein.  The  rule  is  fundamental  that  any  language 
found  or  expression  used  in  a  decision  of  any  court  is  to 
be  read,  understood,  and  applied  in  the  light  of  the  facts 
of  the  particular  case  with  which  the  court  is  dealing, 
{Cohen  v.  Virginia,  6  Wheat.  399;  Parsons  v.  District  of 
Columbia,  107  U.  S.  45;  Ogdenv.  Saunders,  12  Wheat  198; 
French  v.  Barber  Asphalt  P.  Co.,  45  L.  Ed.  898;  Hans  v. 
Louisiana,  134  U.  S.  1,  20;  Leisy  v.  Harden,  135  U.  S.  100, 
134;  NoHhem  Bank  v.  Porter  Township,  110  U.  S.  608, 
615;  Fidelity  Trust  Co.  v.  Gill  Car  Co.,  25  Fed.  737,  748; 
Southern  Railway  Co.  v.  Simpson,  131  Fed.  705,  709;  St. 
Louis  L.  M.  &  S.  Ry.  Co.  v.  Davis,  132  Fed.  629,  635; 
Mayor  v.  Erhardt,  88  111.  452,  457;  In  Re  Johnson,  98 
Cal.  531;  Ex  Parte  Young  Ah  Goiu,  73  Cal.  438;  Hart  v. 
Burnett,  15  Ca\.5S0.) 

No  court  has  been  called  upon  to  determine  or  define 
what,  within  the  meaning  of  the  act,  is  to  be  regarded  as 
the  top  or  apex  of  a  vein  or  lode,  having  the  form  of  a 
single  anticlinal  fold.    Such  a  deposit  is  a  vein  or  lode 
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within  the  meaninj;:  of  the  act  of  Congress.  {Stevens  v. 
WiUiams,  23  Fed.  Cas.  No.  13414;  Hyman  v.  Wheeler.  39 
Fed.  347,  365;  Inm  Silver  M.  Co.  v.  Ckeesman,  116  U.  S. 
529,  535;  Duggan  v.  Davey,  26  N.  W.  887;  Book  v.  Justice 
Mining  Co.,  58  Fed.  106,  121.) 

The  word  "top,  "as  used  in  the  act  of  Congress,  is  to 
be  understood  in  its  popular  sense.  {Duggan  v.  Davey. 
supra;  Stevens  v.  WiUiama,  1  Morrison's  M.  Rep.  557,  561; 
Sutherland,  Stat  Constr.,  sees.  250, 257;  Brewery.  Harris, 
5  Gratt.  298;  Gro^  v.  Fowler,  21  Cal.  393;  Coming  v. 
Board,  102  Fed.  57;  In  Re  EUis,  179  Fed.  1002;  U.  S.  v. 
Ches^trmtgh.  176  Ffed.  778,  781.) 

Where  any  particular  feature  or  characteristic  of  a 
given  vein  is  found  to  be  persistent  throughout  extensive 
development,  the  presumption  will  be  indulged  that  this 
feature  or  characteristic  exists  in  the  undeveloped  portion. 
(Lindley  on  Mines,  sec.  615,  p.  1474.) 

By  the  Court,  KoRCROSS,  C.  J.,  after  stating  the  facts 
as  above: 

This  case  presents  two  main  questions  of  law,  to  wit: 

First— Whether  the  fact  that  the  westerly  end  line  of 
the  surface  area  of  the  West  End  claim  as  patented, 
being  not  a  straight,  but  a  broken,  line,  in  and  of  itself 
deprives  the  owner  of  that  claim  of  extralateral  rights 
upon  any  vein  apexing  therein. 

Second— Whether,  within  the  meaning  of  the  act  of 
Congress,  the  crest  or  crown  of  a  vein  which  is  found  in 
the  form  of  a  single*anticline  may  be  regarded  as  the  top 
or  apex  of  the  vein,  and  extralateral  rights  exist  upon 
such  vein  in  opposite  directions. 

The  answer  to  these  questions  must  be  found  in  an 
interpretation  of  that  portion  of  the  mining  act  which 
contains  the  grant  of  extralateral  rights,  and  which  reads 
as  follows: 

"The  locators  of  all  mining  locations  •  •  •  shall 
have  the  exclusive  right  of  possession  and  enjoyment  of 
all  the  surface  included  within  the  lines  of  their  locations, 
and  of  all  veins,  lodes,  and  ledges  throughout  their  entire 
depth,  the  top  or  apex  of  which  lies  inside  of  such  surface 
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lines  extended  downward  vertically,  although  such  veins, 
lodes,  or  ledges  may  so  far  depart  from  a  perpendicular 
in  their  course  downward  as  to  extend  outside  the  vertical 
side  lines  of  such  surface  locations.  But  their  right  of 
possession  to  such  outside  parts  of  such  veins  or  ledges 
shall  be  confined  to  such  portions  thereof  as  lie  between 
vertical  planes  drawn  downward  as  above  described, 
through  the  end  lines  of  their  locations,  so  continued  in 
their  own  direction  that  such  planes  will  intersect  such 
exterior  parts  of  such  veins  or  ledges.  And  nothing  in 
this  section  shall  authorize  the  locator  or  possessor  of 
a  vein  or  lode  which  extends  in  its  downward  course 
beyond  the  vertical  lines  of  his  claim  to  enter  upon  the 
surface  of  a  claim  owned  or  possessed  by  another."  (Sec- 
tion 2322,  U.  S.  Rev.  Stats. ;  U.  S.  Comp.  Stats.  1913,  sec 
4618.) 

The  following  diagram  shows  the  relative  position  of  the 
surface  boundaries  of  the  patented  West  End  location: 
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1.  The  location  would  embrace  a  full  claim  1,500  feet 
by  600  feet,  excepting  for  the  excluded  area  embraced 
within  the  two  triangles  3,  3a,  4,  and  7,  7a,  8.  The  lines  4, 5, 
and  1,8,  are  parallel.  While  the  plat  and  field  notes,  accom- 
panying application  for  the  patent,  are  not  in  the  record, 
it  is  probable  that  they  would  disclose  that  the  surface 
boundaries  of  the  claim  as  located  would  include  the  two 
triangular  pieces  of  ground  above  mentioned,  and  that 
the  same  were  excluded  from  the  patent  application 
because  in  conflict  with  prior  existing  locations.  In  every 
great  mining  district  locations  are  made  from  time  to 
time  in  every  direction,  and  a  map  of  such  a  district 
presents  a  confusing  mass  of  conflicting  boundaries.  In 
locating  a  claim  the  locator  may  lay  his  tines  upon  or 
across  portions  of  prior  existing  claims  in  order  to  secure 
parallelism  of  end  lines,  and  thus  secure  to  himself  extra- 
lateral  rights.  {Del  Monte  Case,  171  U.  S.  55,  18  Sup.  Ct. 
896,43  L.  Ed.  72.) 

While  a  locator,  prior  to  patent  as  well  as  after  patent, 
may  have  no  greater  extent  of  extralateral  rights  than 
the  extent  of  the  vein  within  the  boundaries  of  his 
surface  rights  (2  Lindley,  sec.  574),  he  may,  prior  to 
patent,  have  his  extralateral  rights  determined  by  planes 
parallel  to  plan^  passing  through  his  located  end  lines, 
even  though  one  or  both  of  such  located  end  lines  are 
upon  the  surface  ground  of  contiguous  prior  claims 
owned  by  other  parties.  This  is  the  rule  of  the  Del 
Monte  and  other  cases.  What  reason,  then,  can  exist 
in  support  of  a  proposition  that  because  such  owner 
obtained  a  patent  for  his  claim  he  must  forfeit  extra- 
lateral  rights  because  in  his  application  for  patent  he 
excludes  areas  in  conflict  with  prior  claims,  resulting  in 
patented  surface  boundaries  of  irregular  shape.  There 
is,  it  seems  to  us,  no  reason  why  such  a  thing  should  be. 
Certainly  the  securing  of  a  patent  to  a  location  ought 
not  to  leave  a  locator  with  less  rights  than  he  had 
before.  That  the  mining  laws  are  to  be  liberally  con- 
strued in  favor  of  the  locator  is  a  proposition  now  too 
well  settled  to  need  a  citation  of  authorities.  To  hold 
that,  simply  because  the  boundaries  of  the  surface  of  a 
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patented  claim  are  so  irregular  in  shape  as  not  to  present 
parallel  end  lines,  due  to  exclusions  of  conflict,  extralat- 
eral  rights  are  lost,  is  to  place  upon  the  statute  a  con- 
struction contrary  to  its  purpose,  as  that  purpose  has 
frequently  been  enunciated.  (Lawsonv.U.  S.  M.  Co.,  207 
U.  S.  1,  28  Sup.  Ct.  15,  52  L.  Ed.  65;  2  Lindley,  sec.  584.) 

Even  if  this  is  a  more  liberal  construction  of  the  statute 
than  is  warranted,  which  we  think  it  is  not,  nevertheless, 
so  far  as  this  particular  case  is  eoneerned,  it  cannot,  we 
think,  be  said  that  the  patented  surface  area  of  the  West 
End  claim  does  not  present  parallel  end  lines.  The  end 
lines  1,  8,  and  4,  5,  are  each  part  of  the  ori^nal  located 
end  lines.  They  should,  we  think,  still  be  considered 
end  lines,  and  the  true  end  lines  of  the  patented  claim. 
To  so  hold  requires  that  the  line  3,  4,  be  regarded  as  a  side 
line  rather  than  as  a  part  of  a  so-called  broken  end  line. 
We  think  it  should  be  so  regarded.  Side  lines  are  not 
required  to  be  parallel.  No  rule  can  well  be  applied 
governing  courses  and  distances  of  side  lines  other  than 
that  they  shall  not  be  so  laid  as  to  increase  the  statutory 
width  or  length  of  a  claim.  The  line  1,  8,  is  conceded  to 
be  an  end  line.  But  if  the  line  4,  5,  is  not  also  an  end 
line,  but  rather  a  part  of  a  broken  end  line,  it  is  drawing 
a  rather  fine  distinction  to  say  that  the  lines  3,  4,  and  4,  5, 
are  parts  of  a  broken  end  line,  and  that  the  hnes  7,  8, 
and  8, 1,  are  not.  The  difference  is  only  in  the  degree  of 
the  angle  and  the  length  of  the  lines— a  difference  which 
has  no  reasonable  basis  upon  which  to  support  a  distinc- 
tion. We  think  that  the  ruling  that  the  line  4,  5,  is  the 
westerly  end  line  of  the  West  End  claim  finds  support  in 
both  reason  and  authority.  {Walrath  v.  Champion  M. 
Co.,  171  U.  S.  293,  18  Sup.  Ct  909,  43  L.  Ed.  170.) 

2.  We  come  now  to  a  consideration  of  the  question 
whether  extralateral  rights  exist  upon  a  vein  in  the 
form  of  a  single  anticlinal  fold.  It  is  the  contention  of 
counsel  for  appellant  that  such  rights  do  not  exist,  for 
the  reason,  among  others  alleged,  that  the  federal  statute 
does  not  contemplate  extralateral  rights  in  opposite  direc- 
tions. It  is  the  contention  that  only  veins  dipping  in  the 
same  direction  as  the  discovery  vein  may  be  followed 
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extralaterally;  that  where  within  the  same  location  a 
secondary  vein  is  found  dipping  in  the  opposite  direction 
as  that  of  the  discovery  vein,  extralateral  rights  thereon 
cannot  be  enjoyed.  We  think  the  statute  is  not  susceptible 
of  this  construction.  The  statute  gives  to  the  locators 
"the  exclusive  right  of  possession  and  enjoyment  of  all 
the  surface  included  within  the  lines  of  their  locations, 
and  of  all  veins,  lodes,  and  ledges  throughout  their  entire 
depth,  the  top  or  apex  of  which  lies  inside  of  such  surface 
lines,  *  •  ♦  although  such  veins,  lodes,  or  ledges  may 
so  far  depart  from  the  perpendicular  in  their  course  as 
to  extend  outside  the  vertical  side  lines  of  such  surface 
locations. " 

Congress  manifestly  contemplated  that  the  locator  of  a 
mining  claim  might  discover  more  than  one  vein  within 
his  surface  boundaries,  and  provided  that  he  should  have 
"all  veins,  lodes  and  ledges,  throughout  their  entire 
depth."  But  it  is  contended  that  the  concluding  portion 
of  the  section,  limiting  extralateral  rights  between  "ver- 
tical planes  drawn  downward  •  •  •  through  the  end 
lines  *  *  •  so  continued  in  their  own  direction"  nega- 
tives an  intent  to  permit  extralateral  rights  in  opposite 
directions,  because  the  words  "in  their  own  direction" 
relate  to  but  one  direction,  that  of  the  dip  of  the  discovery 
vein.  We  are  unable  to  see  the  force  of  this  contention. 
The  direction  of  an  end  line  depends  upon  which  end  of 
the  line  it  is  viewed  from.  The  courses  given  in  a  patent 
of  the  two  end  lines  of  a  claim  usually,  and  doubtless 
invariably,  are  in  opposite  directions.  It  would  be  a 
strained  construction,  and  one,  we  think,  not  within  the 
letter  or  spirit  of  the  statute,  to  hold  that  end  lines  may 
be  considered  as  having  but  one  direction.  If  a  vein  in 
the  form  of  a  single  anticlinal  fold  may  be  said  to  have 
an  apex,  we  think  there  is  nothing  in  the  statute  which 
militates  against  extralateral  rights  upon  such  vein  in 
opposite  directions,  the  same  as  though  it  were  two  veins 
with  separate  apices,  instead  of  one  vein. 

3.  The  most  serious  question  presented  in  this  case  is 
whether  the  vein  in  question  may  be  said  to  have  an 
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apex.  The  vein  is  in  the  form  of  a  single  anticlinal  fold, 
and  the  precise  question  presented  by  a  vein  in  such 
form  appears  never,  heretofore,  to  have  been  determined. 
Counsel  for  appellant,  in  their  brief,  say: 
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"The  definition  of  the  term  'apex'  as  employed  in  the 
mininpr  statute  involves  the  elements  of  terminal  edge 
of  a  vein  and  downward  course  extending  therefrom. 
According  to  this  definition,  the  horizontal  sheet  'a'  on 
figure  3  here  inserted  and  the  anticlinal  fold  'b'  have  no 
apices,  while  the  synclinal  fold  'c'  has  two  apices.  *  *  *  " 
[See  page  393.] 

It  is  apparent  that  no  extralateral  rights  could  attach 
to  a  horizontal  vein,  as  represented  in  sheet  "a,"  because 
such  vein  has  no  "course  downward  "as  prescribed  in  the 
statute.  Such  a  vein  has  a  top,  if  not  an  apex,  in  the 
strict  sense  of  that  word,  and  will  support  a  valid  loca- 
tion. Why  a  synclinal  fold  should  be  said  to  have  two 
apices  and  an  anticlinal  fold  have  none  is  not  so  easy  to 
find  a  reason  for,  unless  we  accept  as  conclusive  appel- 
lant's contention  that  a  terminal  edge  is  essential  to  a  true 
definition  of  the  word  "apex"  as  used  in  the  statute.  The 
words  "terminal  edge"  are  not  used  in  the  statute,  nor 
have  they  been  of  universal  use  in  defining  an  apex. 
The  great  majority  of  veins  have  terminal  edges,  and  in 
all  such  cases  the  apex  of  the  vein  is  its  terminal  edge. 
If  veins  in  the  form  of  a  single  anticlinal  roll  were  the 
rule  rather  than  the  rare  exception,  we  are  of  the  opinion 
that  a  contention  that  a  terminal  edge  was  essential  to 
an  apex  would  be  as  rare  as  the  character  of  the  vein 
now  in  question.  It  has  been  repeatedly  said  by  courts 
and  text-writers  that  the  words  "top"  and  "apex"were 
not  a  part  of  the  miner's  terminology  prior  to  the  adop- 
tion of  the  federal  mining  statutes.  They  were  words 
used  by  legislators  to  convey  the  intent  of  the  framers 
of  the  statute.  There  is  no  controversy  regarding  the 
general  purpose  and  intent  of  the  mining  statutes.  The 
government  as  a  matter  of  public  policy  was  interested 
in  the  development  of  the  mining  resources  of  the  nation. 
It  offered  to  the  prospector  and  miner  the  most  liberal 
reward  for  his  enterprise  in  discovering  and  developing  the 
hidden  treasures  of  the  earth.  It  gave  him  the  exclusive 
possession  of  the  surface  of  every  valid  location  made, 
placed  no  limit  upon  the  number  of  such  locations;  gave 
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him  all  veins,  lodes,  and  ledges  throughout  their  entire 
depth,  the  top  or  apex  of  which  were  within  his  surface 
lines.  It  exacted  no  price  for  the  land  as  a  condition 
precedent  to  mining  operations,  and  placed  no  restric- 
tions upon  him  that  were  not  consistent  with  the  public 
purpose,  such  as  requiring  a  minimum  of  annual  labor 
as  an  evidence  of  good  faith.  To  say  that  a  miner  for- 
tunate enough  to  discover  a  valuable  vein  in  the  form  of 
a  single  anticline  shall  not  have  extralateral  rights  upon 
each  limb  of  his  vein  because,  forsooth,  the  summit  or 
crest  of  the  anticlinal  fold  does  not  present  a  terminal 
edge,  as  is  the  case  of  the  ordinary  form  of  a  fissure 
vein,  in  our  opinion  would  do  violence  to  the  spirit,  if  not 
the  very  letter  of  the  statute.  The  well-settled  policy 
of  the  courts  is  to  construe  the  statutes  liberally  in  the 
interest  of  the  miner.  It  has  been  determined  that  if 
the  locator  by  inadvertence  places  his  location  crosswise 
instead  of  lengthwise  of  his  vein,  he  does  not  lose  his 
extralateral  rights,  but  his  side  lines  will  be  regarded  as 
end  lines,  and  vice  versa.  So,  too,  if  his  vein  crosses  an 
end  and  a  side  Hne,  he  will  be  given  a  new  side  line  for 
purposes  of  determining  the  extent  of  his  extralateral 
rights.  So,  too,  in  the  matter  of  discovery,  the  first 
essential  to  a  valid  location,  the  extreme  liberality  of  the 
courts  has  been  manifested  in  hundreds  of  cases. 

If  a  locator  finds  his  surface  boundaries  embrace  the 
apices  of  two  or  more  valuable  veins,  he  is  simply  fortu- 
nate the  same  as  the  locator  whose  single  ledge  is  more 
valuable  than  the  one  of  his  neighbor.  The  statute 
makes  no  distinction  between  rights  of  locators  based 
upon  the  value  of  the  discoveries.  Such  distinctions  are 
not  within  the  policy  of  the  statute.  The  only  difference 
between  a  vein  in  the  form  of  a  single  anticlinal  fold  and 
the  ordinary  fissure  vein  is  that  the  former  has  a  crest, 
the  limbs  of  which  dip  in  opposite  directions,  while  the 
latter  has  a  terminal  edge  and  a  dip  in  but  one  direction. 
But  this  distinction  presents  no  difference  such  as  would 
violate  the  purpose  of  the  statute  if  the  crest  of  the 
former,  like  the  terminal  edge  of  the  latter,  should  be 
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held  to  constitute  an  apex.     The  distinguished  counsel 
for  appellant,  in  his  great  work  on  Mines,  says: 

"In  the  light  of  the  rules  announced  in  the  previous 
articles,  if  a  given  mineral  deposit  is  in  place,  it  is  a  lode. 
The  law  assumes  that  the  lode  has  a  top,  or  apex,  and 
provides  for  the  acquisition  of  title  by  location  upon  this 
apex.  A  lode  without  an  apex  is  not  contemplated,  and 
no  provision  is  made  for  locating  it.  It  cannot  be  located 
under  the  placer  laws,  because  these  laws  apply  only  to 
deposits  not  in  place,  and  before  it  can  be  legally  located 
as  a  lode,  the  apex,  or  top,  must  be  found.  If  a  location 
is  made  on  the  side  or  on  the  dip,  whoever  discovers  and 
properly  locates  the  apex  will  be  entitled  to  enjoy  the 
full  rights  accorded  to  regular  valid  lode  locations,  and 
the  rights  of  those  who  have  located  on  the  side  edge,  or 
dip,  must  yield.  The  most  serious  difficulty  in  defining 
the  apex  has  arisen  in  connection  with  certain  flat,  or' 
'blanket, 'deposits,  which  have  been  judicially  determined 
to  be  lodes  within  the  meaning  of  the  statutes.  It  is 
often  quite  impracticable  to  fix  upon  any  exposure  of 
such  a  deposit  which  properly  constitutes  the  apex.  It 
is  true  that  after  a  lode  patent  is  issued,  the  existence  of 
an  apex  within  the  patented  ground  will  be  conclusively 
presumed,  but  not  necessarily  the  apex  of  the  vein  in 
dispute.  Nor  will  it  be  conclusively  presumed  that  any 
particular  exposure  of  the  vein  is  that  apex.  It  must 
still  remain  a  question  of  proof."  (Lindley  on  Mines, 
vol.  1,3d  ed.  sec  305.) 

Can  it  be  said  with  reason  that  a  vein  in  the  form  of  a 
single  anticlinal  fold  was  not  intended  to  be  the  subject 
of  a  location  within  the  meaning  of  the  mining  statutes 
because  it  does  not  possess  a  terminal  edge?  It  is  con- 
ceded that  it  is  a  vein  or  lode,  and  it  is  well  settled  that 
it  is  one.  "All  valuable  mineral  deposits  *  ♦  •  are 
*  *  *  free  and  open  to  exploration  and  purchase"  is 
the  language  of  the  statute.  (Rev.  Stata.  U.  S.  sec.  2319; 
U.  S.  Comp.  Stats.  1913,  sec  4614.)  The  federal  statutes 
clearly  contemplated  that  the  vein  in  question  was  sub- 
ject to  location,  for  it  made  no  exclusions  of  veins  of  any 
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particular  character.  If  a  vein  without  an  apex  is  not 
contemplated,  and  no  provisions  made  for  locating  it,  as 
the  distinguished  author  says,  then  it  follows  as  a  neces- 
sary conclusion  that  the  vein  in  controversy  has  an  apex. 
If  it  has  an  apex,  there  is  no  other  possible  place  for  it 
to  be  than  at  the  crest  of  the  anticlinal  fold. 

It  ia  contended,  however,  that  the  Supreme  Court  of 
the  United  States  is  committed  to  the  view  that  a  ter- 
minal edge  is  essential  to  an  apex  of  a  vein  or  lode,  and 
the  recent  case  of  Stewart  Mining  Company  v.  Ontario 
Mining  Cmnpany,  237  U.  S.  350,  35  Sup.  Ct  610,  59  L.  Ed. 
989,  is  cited  in  support  of  this  contention.  In  that  case, 
Mr.  Justice  McKenna,  speabing  for  the  court,  said: 

"An  apex  is,  on  cited  authority,  defined  to  be  'all  that 
portion  of  the  terminal  edge  of  a  vein  from  which  the 
vein  has  extension  downward  in  the  direction  of  the 
dip.'  And  it  is  further  said  that  the  definition  has 
been  approved  in  Lindley  on  Mines,  because,  as  therein 
expressed,  -  it  'involves  the  elements  of  terminal  edge, 
and  downward  course  therefrom.'  We  may  accept  the 
definition.  In  its  application,  however,  it  immediately 
encounters  a  question  of  fact— the  locality  of  the  ter- 
minal edge;  and  in  this  case  the  state  courts  did  not  find 
it  to  be  where  plaintiff  asserted  it  to  be." 

The  court  in  the  Stewart-Ontario  case  did  "accept  the 
definition"  of  apex  to  be  the  terminal  edge  of  the  vein. 
The  vein  in  controversy  in  that  case  had  a  terminal  edge, 
and  there  was  no  occasion  to  consider  whether  the  defi- 
nition given  was  comprehensive.  The  Idaho  court,  from 
which  the  case  was  reviewed,  on  error,  had  determined 
that  that  which  the  Stewart  Company  claimed  was  an 
apex  was  only  the  side  of  the  vein  where  the  vein  on  its 
strike  was  cut  off  by  a  fault  The  Idaho  court  was  sus- 
tained. (See  same  case,  23  Idaho,  724, 132  Pac.  787,  and 
StewaH  M.  Co.  v.  Bourne,  218  Fed.  327,  134  C.  C.  A.  123. ) 

As  said  by  Chief  Justice  Marshall  in  the  celebrated 
case  of  Cohens  v.  Virginia,  6  Wheat,  at  page  399,  5  L. 
Ed.  257: 

"It  is  maxim,  not  to  be   disregarded,  that  general 
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expressions,  in  every  opinion,  are  to  be  taken  in  connection 
with  the  case  in  which  those  expressions  are  used.  If 
they  go  beyond  the  case,  they  may  be  respected,  but 
ou^ht  not  to  control  the  judgment  in  a  subsequent  suit, 
when  the  very  point  is  presented  for  decision.  The  reason 
of  this  maxim  is  obvious.  The  question  actually  before 
the  court  is  investigated  with  care,  and  considered  in  its 
full  extent.  Other  principles  which  may  serve  to  illustrate 
it  are  considered  in  their  relation  to  the  case  decided, 
but  their  possible  bearing  on  all  other  cases  is  seldom 
completely  investigated." 

This  maxim  has  been  reiterated  times  almost  without 
number.  It  is  applicable  to  the  Stewart-Ontario  decision. 
The  definition  was  sufficient  for  the  question  involved  in 
that  case;  otherwise  we  may  assume  the  question  would 
have  been  given  more  consideration  than  the  laconic  sen- 
tence,"We  may  accept  the  definition."  Judge  Hawley,  in 
Book  V.  Justice  Mining  Co.,  58  Fed.  (C.C.)  at  page  121, 
in  reference  to  the  definition  of  a  vein  or  lode,-  said: 

"Various  courts  have  at  different  times  given  a  defi- 
nition of  what  constitutes  a  vein,  or  lode,  within  the 
meaning  of  the  act  of  Congress;  but  the  definitions  that 
have  been  given,  as  a  general  rule,  apply  to  the  peculiar 
character  and  formation  of  the  ore  deposits,  or  vein 
matter,"  etc. 

The  Idaho  court,  in  the  Stewart-Ontario  case,  supra,  at 
page  737  of  23  Idaho,  page  792  of  132  Pac,  speaks  of  the 
definition  of  the  word  "apex"  as  follows: 

"  The  definitions  of  the  word '  apex '  as  used  in  the  statute 
(section  2322,  U.  S.  Rev.  Stats. )  all  reach  the  one  inevi- 
table conclusion  that  it  is  the  highest  point  in  the  vein 
(Flagstaff  SUver  M.  Co.  v.  Tarbet,  98  U.  S.  469,  25  L.  Ed. 
253;  9  Morr.  Min.  Rep,  607;  Lindley  on  Mines,  2d  ed.  sees. 
305,  309;  Costigan  on  Mining  Laws,  p.  137,  sec.  35;  Dug- 
gan  v.  Davey,  4  Dak.  110,  26  N.  W.  887;  17  Morr.  Min,  Rep. 
59;  Del  Monte  M.  Co.  v.  Last  Chance  M.  Co.,  171  U,  S,  55, 
18  Sup.  Ct.  895,  43  L,  Ed.  72;  19  Morr,  Min.  Rep.  370).  but 
this  is  only  a, general  definition,  and  its  application  to  any 
particular  vein  or  peculiar  location  may,  and  often  will, 
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call  for  further  particularity  of  description.  It  must  be 
the  top  or  terminal  edge  of  the  vein  on  the  surface  or 
the  nearest  point  to  the  surface,  and  it  must  be  the  top 
of  the  vein  proper  rather  than  of  a  spur  or  feeder,  just 
as  the  highest  point  in  the  roof  of  a  house  would  be 
taken  to  be  the  apex  of  the  house,  and  not  the  chimney 
or  flagstaflE.  Again,  an  apex  is  a  point  from  which  the 
vein  has  a  dip,  as  well  as  strike,  or  course,  else  it  confers 
no  extralateral  right." 

Where  a  vein  has  a  terminal  edge  its  apex  is  a  point 
from  which,  or  a  line  along  which,  is  its  strike,  and  from 
which  it  has  a  dip,  but  this  is  equally  true  of  the  crest  of 
a  vein  in  the  form  of  a  single  anticlinal  fold.  Counsel  for 
appellant  quote  the  following  definitions  from  text-writers 
in  support  of  the  terminal  edge  theory: 

"Conceiving  a  vein  or  lode  to  be  an  intrusive  sheet  of 
mineralized  matter  of  varying  thickness  found  in  the 
mass  of  the  mountain,  the  apex  of  a  vein  is  thus  seen  to 
be  that  edge  of  the  sheet  which  shows  on  the  surface 
of  the  location,  or  is  nearest  to  the  surface.  It  is  not  a 
point,  though  apex  naturally  suggests  point.  It  is  not  a 
line,  though  it  has  the  full  extension  of  the  upper  edge 
of  the  lode.  It  is  the  whole  surface  of  the  upper  edge  of 
the  vein,  with  all  the  width  and  length  which  that  edge 
has."  (Costigan  on  Mining  Laws,  139,  140.) 

"The  mere  fact  of  proximity  to  the  surface  is  insufficient 
to  establish  the  apex  without  the  evidence  that  it  is  the 
upper  edge  or  end  of  the  vein."  (Barringer  and  Adams, 
The  Law  of  Mines  and  Mining,  p.  442.) 

"In  the  mathematical  sense,  an  apex  means  the  highest 
point;  but  it  is  not  used  in  this  sense  in  the  statute.  As 
used  therein,  it  means  the  edge  or  termination  of  the 
vein  which  comes  to  the  surface  of  the  earth,  forming  an 
outcrop,  or  which  comes  nearest  to  the  surface  of  the 
earth  when  the  vein  terminates  before  it  reaches  the 
surface.  *  •  •  It  may  not  be  the  highest  point  of  a 
vein,  as  such  highest  point  may  be  found  in  a  swell 
of  the  vein."  (Shamel,  Mining,  Mineral  and  Geological 
Law,  193, 197.) 


^dbyGoo^lc 


400  Jim  Butler  Co.  v.  West  End  Co.    iswhNeT. 

OplnloD  of  the  Ooort — Norcross,  C.  J. 

"The  top  or  apex  of  a  vein  or  lode  is  the  highest  point 
thereof,  and  may  be  at  the  surface  of  the  ground  or  at 
any  point  below  the  surface:  the  end  or  edge  of  a  vein 
nearest  the  surface."  (Mines  and  Minerals,  27  Cyc.  537.) 

"The  end  or  edge  of  a  vein  nearest  the  surface." 
(Raymond,  Glossary  of  Mining  and  Metallur^cal  Terms, 
Trans.  Am.  Inst.  M,  E.  vol.  9.  p.  102.) 

It  is  quite  manifest,  we  think,  that  all  the  definitions 
quoted  are  considering  the  ordinary  form  of  vein.  Defi- 
nitions given  by  text-writers  are  usually  based  on  court 
decisions,  and  like  such  decisions  are  to  be  considered 
with  reference  to  the  facts  upon  which  they  are  based. 
From  section  306  of  Lindley  on  Mines,  we  quote: 

"Webster  defines  an  apex  to  be  'the  top,  point,  or 
summit  of  anything.'  Compilers  of  dictionaries  which 
have  made  their  appearance  since  the  act  under  consid- 
eration was  passed  have  not  been  particularly  lucid  in 
their  definitions.  For  instance:  Standard  Dictionary: 
'  (1)  The  pointed  or  angular  end,  or  highest  point,  as  of  a 
pyramid,  spire,  or  mountain;  extreme  point:  tip;  top. 
(2)  The  vertex  of  a  plane  or  solid  angle.  (3)  The  highest 
point  of  a  stratum,  as  a  coal  seam. '  Century  Dictionary : 
'  (IJ  The  tip,  point,  or  summit  of  anything.  In  geometry, 
the  angular  point  of  a  cone  or  conic  section.  The  angu- 
lar point  of  a  triangle  opposite  the  base.  (2)  In  geology, 
the  top  of  an  anticlinal  fold  of  strata.  This  term,  as 
used  in  United  States  Revised  Statutes,  has  been  the 
occasion  of  much  litigation.  It  is  supposed  to  mean 
something  nearly  equivalent  to  outcrop;  but  precisely  in 
what  it  differs  from  outcrop  has  not  been,  neither  does  it 
seem  capable  of  being,  distinctly  made  out.'  Evidently 
the  courts  even  now  can  receive  but  little  assistance 
from  the  lexicographers. " 

It  appears,  however,  that  the  Century  Dictionary,  in  an 
effort  to  give  a  comprehensive  definition  regards  "the  top 
of  an  anticlinal  fold  of  strata"  as  an  apex.  Counsel  for 
appellant,  in  their  brief,  say: 

"  Probably  the  most  interesting  and  instructive  of  all 
the  adjudicated  cases  is  the  pioneer  case  of  Ditggan  v. 
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Davey,  4  Dak.  110,  26  N.  W.  SS7.  The  decision  of  the 
Supreme  Court  of  D&tcota  follows,  in  the  main,  the  opinion 
given  by  the  trial  court  It  is  a  lucid  and  masterly  pre- 
sentation of  the  law;  and,  while  an  anticlinal  roll  was  not 
there  involved,  several  expressions  of  the  court  are  well 
worth  quoting  in  support  of  our  contention  that  a  ter> 
minal  end  or  edge  of  a  vein  is  an  essential  element  of 
apex  definition.  'The  definition  of  the  top  or  apex  of  a 
vein  usually  given  is  "the  end,  or  edge,  of  a  vein  nearest 
the  surface."  •  *  •  Justice  Goddard,  a  jurist  of 
experience  in  mining  law,  in  his  charge  to  the  jury  in  the 
case  of  Iron  Silver  v.  Louisvitie,  defines  "top  or  apex" 
as  the  highest,  or  terminal,  point  of  a  vein  "where  it 
approaches  nearest  the  surface  of  the  earth,  and  where 
it  is  broken  on  its  edge,  so  aa  to  appear  to  be  the  beginning 
or  end  of  the  vein."    •     •     *  '" 

Some  expressions  of  the  court  used  just  prior  to  the 
language  last  quoted  are  instructive: 

"The  definition  of  the  top,  or  apex,  of  a  vein  usually 
given  is, 'The  end,  or  edge,  of  a  vein  nearest  the  surface,' 
and  to  this  definition  the  defendants  insist  we  must  adhere 
with  absolutely  literal  and  exclusive  strictness,  so  that 
wherever,  under  any  circumstances,  an  edge  of  a  vein 
can  be  found  at  any  surface,  regardless  of  all  other 
circumstances  that  is  to  be  considered  as  the  top  or  apex 
of  the  vein.  •  •  •  The  definition  given  is,  no  doubt, 
correct  under  most  circumstances,  but,  like  many  other 
definitions,  is  found  to  lack  fullness  and  accuracy  in 
special  cases;  and  I  do  not  think  important  questions  of 
law  are  to  be  determined  by  a  slavish  adherence  to  this 
letter  of  an  arbitrary  definition.  It  is  indeed  difficult  to 
see  how  any  serious  question  could  have  arisen  as  to  the 
practical  meaning  of  the  terms 'top' or 'apex,' but  it 
seems  in  fact  to  have  become  somewhat  clouded.  I 
apprehend  if  any  intelligent  person  were  asked  to  point 
out  the  top,  or  apex,  of  a  house,  a  spire,  a  tree,  or  hill,  he 
would  have  no  difficulty  in  doing  so,  and  I  do  not  see  why 
the  same  common  sense  should  not  be  applied  to  a  vein  or 
lode." 

Vol.  3K—Z6 
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In  the  Duggan  v.  Davey  case,  the  question  was  whether 
an  exposed  side  of  a  vein,  caused  by  erosion  or  some 
other  agency,  upon  which  locations  were  made,  consU- 
tuted  the  apex  of  the  vein.  The  question  was  substan- 
tially the  same  as  that  involved  in  the  Stewart-Ontario 
case,  gupra.  The  same  contention  appears  to  have  been 
made  in  this  case,  baaed  upon  the  fact  that  the  westerly 
portion  of  the  vein  within  the  West  End  claim,  by  some 
titanic  eruption  of  the  earth's  surface,  had  been  cut  off, 
leaving  a  sharply  defined,  but  irregular,  broken  edge. 

The  case  of  mimia  S.  M.  Co.  v.  Raff,  7  N.  M.  336,  34 
Pac.  544,  is  cited  by  counsel  for  appellant  as  "a  case  pos- 
sessing many  points  of  similarity  to  the  case  at  bar."  In 
that  case  the  court  said: 

"We  can  recognize  the  definition  of  a  vein  as  given  by 
Judge  Hallett  in  Hyman  v.  Wheeler,  15  Mor.  519,  and  still 
see  that  the  jury  in  this  cause  might  from  the  evidence 
have  determined  that  here  was  a  vast  bed,  lode,  zone, 
or  mass  of  mineral-bearing  lime,  with  no  footwall  and, 
in  some  localities,  with  no  hanging  wall  or  even  cap, 
in  others  covered  with  shale,  the  lime  body  extending 
throughout  the  Illinois,  the  Calamity,  the  Andy  Johnson, 
Brush  Heap,  and  locations  west  and  south  of  the  Illinois, 
as  well  as  possibly  other  mines.  That  this  body  or  mass, 
zone,  or  lode  of  lime  was  broken  or  cut  up  into  fissures, 
gashes,  pockets,  veins,  etc.,  and  these  spaces  filled  with 
mineral  •  •  *;  in  fact,  we  might  accept  either  of  the 
theori^  advanced  by  geologists  and  mineralogists  as  to 
the  formation  of  the  rock  or  dejwsit  of  mineral,  and  there 
yet  would  be  nothing  to  prevent  our  reconciling  that 
theory  with  the  verdict  of  the  jury  in  this  cause,  that 
there  was  neither  a  vein  nor  an  apex  upon  the  Illinois 
mine,  or  at  least  such  a  vein  as  could  be  followed  beyond 
the  side  lines  of  that  claim.  There  may  be  a  contact,  and 
yet  no  contact  vein.  The  mineral  may  be  exposed  at  a 
point  upon  one  claim  aud  followed  continuously  under  the 
surface  from  this  point  to  another  property,  though  an 
undisputed  vein  between  clearly  defined  hanging  and 
footwalls,  and  still  the  point  at  which  mineral  is  exposed 
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not  be  the  apex  of  the  vein  which  may  have  an  apex  ten 
milea  distant,  or  may  have  no  apex  at  all.  •  •  •  The 
zone  or  mass  may  follow  the  undulations  of  a  broken 
country  down  into  the  valley,  and  rising  over  the  divides, 
cutting  through,  covered  by,  or  overlapping,  other  for- 
mations, but  until  it  is  broken  and  the  edges  exposed  or 
some  edge  or  end  as  a  beginning  point  found  from  which 
it  can  be  followed  down  at  some  angle  below  the  hori- 
zontal, there  is  no  apex  from  which  it  can  be  followed 
beyond  the  side  lines  of  a  claim  located  upon  it." 

The  facta  before  the  New  Mexico  court  were  so  different 
from  those  of  the  case  at  bar  that  we  think  the  case 
affords  little  aid  in  determining  the  question  here. 

Our  attention  has  been  directed  to  definitions  of  the 
word  "apex."  given  in  instructions  to  juries  by  Judge 
Hallett  in  the  ease  of  Iron  Silver  M.  Co.  v.  Murphy 
(D.  C.)  3  Fed.  368,  and  by  Justice  Miller  in  the  case  of 
Stevens  v.  Williams,  Fed.  Cas.  No.  13413,  both  cases 
growing  out  of  the  peculiarities  of  the  Leadville  ore 
deposits.  Referring  to  the  character  of  these  ore 
deposits,  Lindley,  at  section  300,  says: 

"The  blanket  deposits  at  and  in  the  vicinity  of  Lead- 
ville, Colo.,  have  given  rise  to  most  of  the  controverted 
questions  on  the  subject  of 'lodes, '  'veins,'  'inplace,'  'top,' 
and  'apex';  and  the  burden  of  solving  many  of  these 
difficulties  in  the  first  instance  fell  to  the  lot  of  Judge 
Hallett.  His  decisions  have  furnished  the  text  for  other 
courts,  in  other  jurisdictions,  where  analogous  conditions 
have  been,  to  a  limited  extent,  encountered." 

Again,  in  section  311,  the  author  says: 

"As  in  almost  all  other  phases  of  the  mining  law, 
the  fiat  deposits  of  Leadville  have  produced  their  full 
quota  of  adjudicated  law  on  the  subject  of  'tops'  and 
'apices.'  As  these  deposits  are  legally  held  to  be  veins, 
or  lodes,  of  rock  in  place,  subject  to  mineral  location,  the 
law  contemplated  that  they  should  have  apices." 

The  section  includes  a  number  of  figures  illustrative 
of  the  Leadville  formation,  none  of  which  present  any 
similarity  to  the  vein  in  controversy  here.    Justice  Miller 
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instructed  the  jury  relative  to  the  facts  in  the  Stevens 
case,  supra,  amonK  other  matters  as  follows: 

"The  top  or  the  apex  of  a  vein,  within  the  meaning  of 
the  act  of  Congress,  is  the  highest  point  of  that  vein 
where  it  approaches  nearest  to  the  surface  of  the  earth, 
and  where  it  is  broken  on  its  edge  so  as  to  appear  to  be 
the  beginning  or  end  of  the  vein.  The  word  'outcrop' 
has  been  used  in  connection  with  it.  *  •  *  It  means 
the  nearest  point  at  which  it  is  found  toward  the  surface 
of  the  earth.  And  where  it  ceases  to  continue  in  the 
direction  of  the  surface  is  the  top  or  apex  of  that  vein. 
It  is  said  in  this  case  that  the  point  claimed  to  be  the  top 
or  apex  is  not  such,  because  at  the  points  where  plaintiff 
shows,  or  attempts  to  prove,  an  interruption  of  that  vein, 
in  its  ascent  towards  the  surface,  and  what  he  calls  the 
beginning  of  it,  the  defendants  say  that  is  only  a  wave  or 
roll  of  the  general  shoot  of  the  metal,  and  that  from  that 
point  it  turns  over  and  pursues  its  course  downwards  as 
a  part  of  the  same  vein,  in  a  westerly  or  southwesterly 
direction.  It  is  proper,  I  should  say  to  you,  if  the  defen- 
dants' hypothesis  be  true,  if  that  point  which  the  plaintiff 
calls  the  'highest  point,' the 'apex' is  merelya  swell  in 
the  mineral  matter,  and  that  it  turns  over  and  goes  on 
down  in  a  declination  to  the  west,  that  it  ts  not  a  true 
apex  within  the  statute.  It  does  not  mean  merely  the 
highest  point  in  a  continuous  succession  of  rolls  or  waves 
in  the  elevation  and  depression  of  the  mineral  nearly 
horizontal." 

We  have  here  a  very  different  state  of  facts  than  were 
involved  in  the  Leadville  cases.  In  those  cases  the  court 
was  dealing  with  a  mineral  formation  nearly  horizontal 
or  varied  by  a  series  of  anticlinal  and  synclinal  rolls. 
Here  we  have  a  vein  in  the  form  of  a  single  anticline. 

The  land  commission  created  by  act  of  Congress  of 
March  3,  1879,  c.  182,  20  Stat.  394,  sought  and  obtained, 
among  other  matters,  many  definitions  of  the  word  "  apex" 
as  used  in  the  mining  statutes.  Many  of  these  definitions 
are  embodied  in  section  307  of  Lindley.  Relative  to  these 
definitions  the  author  says: 
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"Judge  Beatty,  then  Chief  Justice  of  Nevada,  gave  the 
clearest  and  most  comprehensive  of  all  the  definitions. 
It  is  as  follows:  'The  top,  or  apex,  of  any  part  of  a  vein 
is  found  by  following  the  line  of  its  dip  up  to  the  highest 
point  at  which  vein  matter  exists  in  the  fissure.'  Accord- 
ing to  this  definition,  the  top,  or  apex,  of  a  vein  is  the 
highest  part  of  the  vein  along  its  entire  course.  If  the 
vein  is  supposed  to  be  divided  into  sections  by  vertical 
planes  at  right  angles  to  its  strike,  the  top,  or  apex,  of  each 
section  is  the  highest  part  of  the  vein  between  the  planes 
that  bound  that  section.  *  •  *  Of  course,  there  are 
irregular  mineral  deposits  departing  widely  in  their  char- 
acteristics from  the  typical  or  ideal  vein  which  seems  to 
have  been  in  the  mind  of  the  framer  of  the  act  of  1872. 
To  such  deposits  the  foregoing  definitions  will  not  apply; 
and,  in  my  opinion,  great  difiiculty  will  be  experienced  in 
any  attempt  to  apply  the  existing  law  to  them." 

If  we  apply  the  definition  of  Judge  Beatty  to  the  vein 
here  involved,  and  follow  the  line  of  the  dip  of  either  or 
both  limbs  of  the  anticline  to  the  highest  point,  we  come 
to  the  crest.  There  is  nothing  in  this  definition  which 
militates  against  the  crest  of  the  anticlinal  roll  being  the 
apex  of  the  vein,  unless  it  is  assumed  or  conceded  that  a 
vein  can  have  but  a  dip  in  one  direction. 

There  can  be.  and  there  is,  no  question  in  this  case  but 
that  the  so-called  West  End-McNamara  vein  was  subject 
to  location.  If  it  be  true,  and  we  assume  that  it  is,  that 
the  law  contemplates  that  every  vein  has  an  apex 
(Lindley,  sees.  305,  311),  then  it  necessarily  follows,  we 
think,  that  the  crest  of  the  anticlinal  roll  is  the  apex. 
Certainly  by  no  process  of  reasoning  can  it  be  said  that 
the  apex  lies  in  either  Jim  Butler  or  McNamara  ground, 
except  as  the  crest  of  the  anticline  may  be  in  McNamara 
territory  after  it  crosses  the  northerly  side  line  of  the 
West  End  claim. 

The  judgment  is  affirmed. 

[Note— On  writ  of  error  to  United  States  Supreme 
Court]  
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(No.  2243] 

DEWITT  C.  TURNER,  Petitioner,  v.  W.  A.  FOGG. 
County  Clerk  op  Washoe  County,  and  A.  E. 
WILSON,  County  Clerk  op  Churchill  County, 
Nevada,  Respondents. 

[159Pac.  56] 

1.  Statutes — SrsjECrs  and  Titles. 

The  act  of  March  28,  1915  (Stats.  1915,  c.  283).  entitled 
"An  act  regulating  the  nomlnatloa  of  candidates  by  political 
parties,  providing  for  the  holding  of  prlmariea  and  conventions, 
and  regulating  the  manner  of  nominating  candidates  b;  peti- 
tion," does  not  contravene  the  constitution,  art.  4,  sec.  17,  pro- 
viding that  each  law  shall  embrace  but  one  subject  and 
matters  properly  connected  therewith,  which  subject  shall  be 
embraced  in  the  title. 

2.  Statutes — Partial  Invalidity. 

The  unconstitutionality  of  one  section  of  a  law  does  not 
destroy  the  validity  of  other  provisions  which  can  stand  inde- 
pendent of  such  section. 

3.  COKSTITOTIOSAL    LAW VALIDITY    OF    STATUTES APPORTION UE\T. 

Where  a  petition  fails  to  show  that  authorized  i-epreseuta- 
tivea  of  the  Progressive  party  sought  to  presene  the  rights  of 
their  party  under  section  8,  Stats.  1915,  c.  2S.1,  for  the  appor- 
tionment of  convention  delegates,  held  that  petitioners  for  writ 
of  prohibition  cannot  question  the  validity  of  section  3.  provid- 
InK  for  np[)orttonmei)t  on  the  basis  of  vote  for  <iingi-ensinen  at 
the  last  election. 

4.  Constitutional    Law —  Statutes  —  Nominations  — \'aliditv  — 

Enfobcement. 

On  an  applic-atlon  f»)r  prohibition  on  the  eve  of  election  to 
annul  Stats.  ]!)15.  c.  2j^  providing  for  the  nomination  of 
candidates  by  political  parties,  and  the  holding  of  primaries 
and  iwnventlons,  the  court  will  not  ape('nlflte  on  the  effect  of 
poEwible  contingencies  on  the  validity  of  the  act.  nor  annul  It 
because  contingencies  may  arlfie  under  section  11  of  such  act 
which  would  make  the  act  Impossible  of  enforcement. 

5.  Elections — Registration   of  Pabty   Affiliation — Validity   of 

Statute. 

Stats.  1915,  c.  28:i.  sees.  12  and  14,  requiring  electors  to 
register  tlieir  party  affiliation  as  a  prerequisite  to  the  right  to 
vote  at  primary  election,  is  a  reasonable  regulation  and  valid 
exercise  of  the  legislative  power. 

6.  Elections — Primary  Elections — Beoistration. 

Under  Stats.  191.5,  c,  283,  sees.  12  and  14,  which  was  not 
repealed  by  Stata.  1915,  c.  285,  sec.  8,  the  names  of  electors 
which  appear  upon  the  certified  registration  list  as  copied  from 
the  register  of  the  last  general  election,  together  with  the 
names  that  appear  on  the  supplemental  list,  constitute  the  list 
of  electors  qualified  to  vote  at  the  primary  election. 
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7.  Election  a — Statutes — Conbtbuction. 

Election  laws  are  to  be  liberally  conetnied  to  enable  the 
lareeat  participation  of  qualified  electors  In  all  electloQH. 

Original  proceeding.  Application  for  a  writ  of  pro- 
hibition by  Dewitt  C.  Turner  against  W.  A.  Fogg,  County 
Clerk  of  Washoe  County,  and  another,  to  contest  the  con- 
stitutionality of  Stats.  1916,  c.  283.  Application  denied, 
and  proceedings  dismiued. 

W.  W.  Griffin,  for  Petitioner: 

The  act  of  the  legislature,  approved  March  29, 1915, 
under  which  respondents  are  making  preparations  for  a 
primary  election  to  be  held  on  the  second  Tuesday  in 
August,  1916,  is  wholly  null  and  void,  being  contrary  to 
and  violative  of  the  constitution  of  the  State  of  Nevada 
and  the  constitution  of  the  United  States,  It  is  null  and 
void  because  it  is  impossible  of  enforcement  and  execu- 
tion. It  violates  the  requirements  of  section  17,  article  4, 
constitution  of  the  State  of  Nevada,  in  that  the  title 
includes  distinct  subjects  excluded  by  the  provisions  of 
said  act,  contains  matter  not  properly  connected  with  the 
subject,  and  in  that  the  title  does  not  briefly  express  the 
subject  of  the  act. 

It  is  further  unconstitutional  in  that  it  prohibits  peti- 
tioner, or  any  member  of  a  political  party  which  did  not 
have  a  candidate  for  Congress  at  the  laat  election,  from 
voting  at  said  primary,  thus  depriving  him  of  his  consti- 
tutional rights,  and  in  that  it  denies  the  benefits  of  said 
law  to  any  political  party,  or  any  elector  thereof,  which 
may  have  come  into  existence  since  the  last  election  for 
representative  in  Congress. 

All  the  regulations  of  the  elective  franchise  must  be 
reasonable,  uniform,  and  impartial.  (9  R.  C.  L.  982.) 
Legislative  regulations  as  to  the  manner  of  voting  and 
the  restrictions  placed  thereon  must  be  tested  frequently 
by  the  broad  rule  laid  down  in  many  constitutions  to  the 
effect  that  elections  must  be  "free  and  equal."  Under 
such  a  guaranty  the  right  to  vote,  as  the  words  expressly 
state,  must  be  maintained  absolutely  free,  and  the  vote  of 
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every  elector  must  be  granted  equal  influence  with  that 
of  every  other  elector.    (9  R.  C.  L.  984. ) 

Geo.  B.  Thatcher,  Attorney-General,  E.  F.  iMn^ord, 
District  Attorney  of  Washoe  County,  and  EH  Cann,  Dis- 
trict Attorney  of  Churchill  County,  for  Respondents: 

The  petition  does  not  state  a  cause  of  action  suflicient 
to  entitle  the  petitioner  to  the  relief  prayed  for.  As  has 
been  repeatedly  decided  by  different  courts  of  the  United 
States,  as  well  as  by  this  court  in  different  instances,  the 
writ  of  prohibition  is  a  discretionary  one,  and  should  not 
issue  unless  the  petition  shows  that  some  redress  is  neces- 
sary to  be  ^ven  by  the  court  or  that  some  privilege 
guaranteed  to  a  person  is  about  to  be  withheld  from 
hint.  There  is  no  allegation  that  the  Progressive  party 
is  such  a  party  as  is  recognized  by  section  2  of  the  act  as 
a  political  party,  nor  does  the  petitioner  allege  that  he  has 
registered,  as  the  act  requires,  and  has  stated  his  politics 
as  being  that  of  a  Progressive,  and  that  he  is  entitled  to 
vote  for  a  delegate  to  the  Progressive  convention. 

This  proceeding  is  to  attack  the  constitutionality  of  the 
so-called  primary  act.  Counsel  for  the  petitioner  has  not 
cited  a  single  constitutional  provision  that  is  violated  by 
the  act.  The  act  might  have  been  better  framed  and 
made  easier  of  enforcement  and  execution,  but  it  is  not 
in  any  respect  unconstitutional.  Every  point  which  has 
been  raised  by  the  petitioner  in  support  of  his  petition 
has  been  already  disposed  of  by  this  court.  (.Riter  v. 
Douglass,  32  Nev.  400.) 

H.  V.  Morehouse,  George  Springmeyer,  S.  S.  Downer, 
Tkos.  E.  Kepner,  James  Glynn,  J.  M.  Frame,  Anthony 
Jurich,  and  N.  J.  Barry,  amici  curias. 

By  the  Court,  Coleman,  J. : 

This  is  an  original  proceeding  in  prohibition,  designed 
to  test  the  constitutionality  of  that  certain  act  of  the  legis- 
lature approved  March  29,  1915,  entitled  "An  act  regu- 
lating the  nomination  of  candidates  by  political  parties. 
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providinff  for  the  holding  of  primaries  and  conventions, 
and  regulating  the  manner  of  nominating  candidates  by 
petition."    (Stats.  1915,  p.  453.) 

The  petition  in  this  case  was  filed  July  17, 1916,  and  an 
alternative  writ  issued  returnable  July  22.  The  impor- 
tance of  the  case  and  the  shortness  of  the  time  allowed 
for  its  consideration  caused  the  court  to  request  a  number 
of  prominent  attorneys  of  the  state  to  appear  as  friends 
of  the  court,  for  the  purpose  of  giving  the  court  the 
benefit  of  their  several  opinions,  in  order  that  a  correct 
conclusion  might  be  reached.  In  view  of  the  fact  that 
petitioner  delayed  his  objections  to  the  act  until  so  short 
a  time  before  the  election  provided  for  in  the  act  sought 
to  be  annulled,  and  in  view  of  the  fact  that  the  petition 
does  not  show  that  petitioner  sought  to  secure  any  rights 
alleged  to  be  guaranteed  to  him  and  infringed  by  the  act 
in  question,  through  the  medium  of  authorized  repre- 
sentatives of  his  party  or  by  application  in  any  way  to 
other  legally  constituted  authorities,  this  court  might  well 
be  justified  in  refusing  to  consider  any  questions  presented 
under  the  extraordinary  writ  prayed  for,  which  writ  rests 
in  the  sound  discretion  of  the  court 

For  the  purpose  of  avoiding  possible  future  litigation, 
the  court  will  determine  certain  of  the  contentions  made 
by  petitioner  which  bear  upon  his  rights  as  a  member  of 
the  Progressive  party.  Certain  other  questions  in  which 
the  petitioner's  rights  are  only  in  common  with  those 
of  all  electors  generally  will  not  be  determined  in  this 
proceeding. 

We  may  premise  what  we  will  say  in  discussing  the 
•  questions  deemed  important  to  be  determined  or  referred 
to  by  referring  to  the  well-settled  proposition  of  law  that 
all  presumptions  are  in  favor  of  the  constitutionality  of 
acts  passed  by  the  legislature,  and  that  all  reasonable 
doubts  are  determined  in  favor  of  legislative  enactments, 
and  that  courts  have  nothing  to  do  with  questions  which 
go  to  mere  policy  or  expediency  of  acts  of  the  legisla- 
ture. It  is  proper  here  to  state  that  the  arguments  pre- 
sented showed  a  wide  difference  of  opinion  relative  to  the 
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constitutionality  of  the  act  in  question,  both  by  counsel 
appearing  for  the  parties  to  the  proceeding  and  those 
appearing  as  friends  of  the  court. 

1.  It  was  contended:  First,  that  the  whole  act  was  void 
because  the  title  contains  more  than  one  subject,  in  vio- 
lation of  section  17  of  article  4  of  our  constitution.  We 
think  the  objections  to  the  title  of  the  act  are  fully 
answered  by  former  decisions  of  this  court,  particularly 
in  the  case  of  State  v.  State  Bank  arid  Trust  Co.,  31  Nev. 
456,  103  Pac.  407.  105  Pac  567.  It  is  also  contended  that 
section  3  of  the  act  in  question  deprives  petitioner  of  his 
rights  as  an  elector  and  member  of  the  Progressive  party 
because  that  section  apportions  delegates  to  the  state 
and  county  conventions  on  the  basis  of  the  vote  for  rep- 
resentative in  Congress  at  the  last  preceding  election,  and 
that  the  party  of  which  he  is  a  member,  having  had  no 
candidate  for  representative  in  Congress  at  such  election, 
is  therefore  deprived  of  participating  in  the  primary  elec- 
tion. It  is  conceded,  under  the  provisions  of  section  2  of 
the  act  in  question,  that  the  Progressive  party  is  within 
the  classification  of  parties  entitled  to  the  privileges  of  the 
act  in  question.  It  is  not  alleged  in  the  petition  that  the 
representatives  of  the  party  of  which  petitioner  alleges 
himself  to  be  a  member  made  any  attempt  to  avail  them- 
selves of  the  privileges  of  the  act  by  complying  with  the 
provisions  of  section  8,  or  that  the  petitioner  made  any 
request  of  the  state  and  county  central  committees  of  his 
party  to  apportion  delegates  to  the  state  and  county  con- 
ventions as  prescribed  in  such  section  prior  to  the  time 
fixed  in  such  section,  or  at  all,  for  such  action  by  such 
state  or  county  central  committees. 

Assuming,  however,  for  the  purposes  of  this  decision, 
that  the  rights  of  a  party  elector  may  not  be  cut  off  by 
reason  of  the  failure  or  neglect  of  the  duly  constituted 
state  or  county  party  central  committees,  we  shall  con- 
sider whether  the  provisions  of  section  3  actually  have 
the  effect  of  depriving  a  political  party  otherwise  entitled 
to  the  privileges  of  the  act  from  participating  in  the 
primary  election. 

It  is  provided  in  section  29  of  the  act  that: 
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"This  act  shall  be  liberally  construed,  to  the  end  that 
the  real  intent  of  the  electors  shall  prevail." 

As  before  pointed  out,  section  2  of  the  act  gives  the 
Progressive  party  the  positive  right  to  proceed  "to  elect 
delegates  to  party  conventions  as  hereinafter  provided." 

2.  If  we  were  to  assume  that  section  3  is  unconstitu- 
tional, and  so  hold,  such  holding  would  not  destroy  the 
validity  of  other  provisions  of  the  act,  which  could  stand 
independent  of  said  provisions.  It  is  the  contention  of 
counsel  for  respondents  that  the  provision  in  question  is 
directory  merely,  and  not  binding  upon  a  party  otherwise 
entitled  to  the  benefits  of  the  act,  but  which  cannot  comply 
with  this  basis  of  apportionment  Authorities  have  been 
cited  which  seem  to  sustain  this  view.  (Morrow  v,  Wipf, 
22S.D.  146, 115  N.W.  1126.) 

3.  As  the  duly  authorized  representatives  of  petitioner's 
party,  so  far  as  appears  from  the  petition,  did  not,  within 
the  time  prescribed  by  the  provisions  of  section  8,  seek 
to  preserve  the  rights  of  their  party  by  any  other  reason- 
able method  of  apportionment,  we  cannot  see  where  the 
petitioner  is  entitled,  particularly  in  this  character  of 
proceeding,  to  question  the  validity  of  this  particular 
provision  of  the  act 

4.  It  is  contended  by  petitioner  that  section  11  of  the 
act  renders  the  entire  act  void  because,under  contingencies 
which  may  arise  under  the  provisions  of  that  section,  the 
act  would  be  impossible  of  enforcement.  Our  attention 
has  not  been  directed  to  any  specific  provision  of  the 
constitution  which  this  section  violates.  If  the  officers 
and  party  representatives  named  in  the  section  perform 
the  duties  prescribed,  no  manifest  difficulty  would  arise 
in  carrying  out  the  provisions  of  the  section.  We  think 
it  not  within  the  proper  province  of  the  court,  in  a  pro- 
ceeding of  this  extraordinary  character,  instituted  vir- 
tually on  the  eve  of  the  election  provided  for  in  the  act 
to  speculate  upon  what  the  effect  would  be  should  certain 
possible  contingencies  arise  under  the  provisions  of  this 
section. 

6.  It  has  been  contended  that  the  act  is  void  because 
the  provisions  of  sections  12  and  14  together  limit  the 
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right  to  vote  at  the  primary  election  to  electors  only  who 
have  duly  entered  upon  the  register  the  designation  of 
their  party  affiliation.  It  is  well  settled  that  the  require- 
ment for  registration  of  party  affiliation  as  a  prerequisite 
to  the  right  to  vote  at  a  primary  election  is  a  reasonable 
regulation  and  a  valid  exercise  of  legislative  power.  (R. 
C.  L.  p.  1075,  sec.  89.)  In  this  connection  the  question 
was  suggested  in  the  arguments  of  respective  counsel 
as  to  what  registration  controls  for  use  at  the  primary 
election.  The  question  is  one  of  great  importance  and 
doubtless  will  result  in  future  litigation  unless  now 
determined.  We  think  it  clear  that  the  specific  provi- 
sions of  sections  12  and  14  relating  to  primary  elections 
are  controlling  as  to  what  electors  are  entitled  to  vote  at 
the  primary  election.  Section  12  of  the  act  in  question, 
in  prescribing  the  qualifications  and  regulation  of  voters 
at  the  primary  election,  among  other  things  provides  that 
the  same  officers  who  prepare  and  furnish  registers  for 
general  elections  shall  prepare  and  furnish  them  for  use 
at  primary  elections,  and  it  is  made  the  duty  of  these 
officers  to  furnish  and  certify  lists  of  the  voters  entitled 
to  vote  at  such  primary  election.  In  providing  as  to  how 
the  register  for  such  primary  election  shall  be  made,  the 
statute  sets  forth: 

"  Said  register  shall  be  made  by  taking  the  names  of  all 
voters  on  the  register  used  at  the  last  general  election  in 
the  city,  precinct,  or  county,  together  with  supplemental 
registers  or  additions  showing  all  additional  registrations, 
changes,  and  corrections  made  since  the  last  general 
registration.  The  supplemental  registers  to  be  made  as 
follows:  All  persona  entitled  to  register  or  vote  at  any 
primary  election  in  any  precinct,  city,  or  county  whose 
names  are  not  upon  the  register,  or  who  may  be  entitled 
to  transfer  their  registration,  shall  be  entitled  to  be  regis- 
tered or  transferred  so  as  to  enable  them  to  vote  at  such 
primary  election,  and  for  that  purpose  it  shall  be  the 
duty  of  the  officer  charged  with  the  registration  of  voters 
of  such  precinct,  city,  or  county,  to  keep  his  office  open 
for  at  least  fifty  days  prior  to  ten  days  immediately  pre- 
ceding such  primary  election,  and  to  register  alt  voters 
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entitled  to  vote  at  such  primary  election.  (Stats.  1915, 
p.  467,  sec.  12. ) 

It  ia  clear  to  our  mind  that  under  the  provisions  of  the 
section  quoted  all  voters  whose  names  appeared  on  the 
register  used  at  the  last  (general  election  in  any  city, 
precinct,  or  county  are,  by  the  terms  of  the  act,  regarded 
as  duly  registered  electors  for  the  primary  election  con- 
templated by  the  law,  and  their  names  are  to  be  certified 
by  the  proper  officers  as  having  been  duly  copied  from 
the  registration  lists  of  the  last  general  election, 

6.  In  addition  to  this  register  of  voters,  a  supplemental 
register  is  provided  for  by  the  section,  and  this  supple- 
mental register  makes  provision  for  the  registration  of 
any  voter  entitled  to  register  or  vote  at  the  primary  election 
in  any  precinct,  city,  or  county  whose  name  is  not  upon 
the  register  of  the  last  general  election  in  such  city, 
precinct,  or  county.  The  registered  voters  whose  names 
appear  upon  the  certified  lists  as  copied  from  the  register 
of  the  last  general  election,  together  with  the  names  that 
appear  on  the  supplemental  register,  constitute  the  list  of 
electors  qualified  to  vote  at  the  primary  election. 

The  genera]  election  law  (Stats.  1915,  c.  285) ,  entitled 
"An  act  relating  to  election,"  approved  on  the  same  day 
as  the  act  in  question,  is,  in  the  main,  a  mere  compilation 
of  prior  existing  election  laws.  Section  8  of  the  general 
election  law  provides,  "A  new  registration  of  the  electors 
of  this  state  shall  be  made  in  the  year  of  1916,  within  the 
dates  hereinafter  specified,  and  every  two  years  there- 
after," and  is  precisely  the  same  provision  which  was 
contained  in  the  act  of  1913,  except  that  the  figures  1916 
were  substituted  in  lieu  of  those  of  1914.  The  general 
law  regulating  registration  which  has  been  in  force  in 
this  state  for  many  years  contemplated  a  new  registration 
for  the  general  election  every  two  years.  By  no  reason- 
able construction  could  it  be  said  that  the  provisions  of 
section  8  of  the  general  election  law  repeal  or  modify 
the  provisions  of  section  12  of  the  primary  election  law. 
Section  12  of  the  primary  election  law  of  1915  is,  except 
as  to  immaterial  modifications,  precisely  the  same  as 
section  17  of  chapter  3,  Stats.  1913,  p.  520,  and  the  same 
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as  section  17  in  the  primary  election  law  of  1909  {Rev. 
Laws,  1761).  It  is  therefore  clear  that  the  legislature  of 
1915  did  not  make  any  change  in  the  prior  existing  law  in 
so  far  as  registrations  for  primary  elections  is  concerned. 

7.  It  is  well  settled  that  election  laws  are  to  be  liberally 
construed  to  enable  the  largest  participation  in  all  elec- 
tions by  qualified  electors.  Undoubtedly  all  the  electors 
whose  names  do  not  appear  upon  the  register  "used  at 
the  last  general  election  in  the  city,  precinct,  or  county," 
and  who  register  for  the  general  election  of  1916  prior 
to  the  time  at  which  registration  closes  for  the  primary 
election,  are  entitled  to  have  their  names  placed  upon  the 
register  for  such  primary  election. 

Aa  said  by  the  Supreme  Court  of  Pennsylvania,  in  a 
similar  case  recently  decided: 

"If  it  were  our  duty  to  make  the  law,  no  doubt  some  of 
its  provisions  would  be  written  differently,  but  we  cannot 
declare  an  act  void  because  in  some  respects  it  may  not 
meet  the  approval  of  our  judgment,  or  because  there  may 
be  difference  of  opinion  as  to  its  wisdom  upon  grounds 
of  public  policy.  Questions  of  this  character  are  for  the 
legislature,  and  not  for  the  courts.  If  the  restrictions 
complained  of  in  this  proceeding  are  found  to  be  onerous 
or  burdensome,  the  legislature  may  be  appealed  to  for 
such  relief,  or  for  such  amendments,  as  the  people  may 
think  proper  to  demand.  ( WinaUm  v.  Moore,  244  Pa.  447, 
91  Atl.  520,  L.  R.  A.  1915a,  1190,  Ann.  Cas.  1915c,  498.) 

Application  for  the  peremptory  writ  is  denied,  and  the 
proceedings  are  dismissed. 

It  is  so  ordered. 
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ALPHONS  CLOCK,  Appellant,  i>.  FRITZ  ELCES, 
Respondent. 

[I59Pac.62&] 

1.  ;VPPEAL    AST)    EHROB STATEMENT TlUE    FOB    FlLINO WaIVEB    Of 

Dekelis  in  Notice. 

Under  Rev.  I.awB,  53.S1,  requiring  a  proposed  stateiueut  to 
he  served  and  filed  within  thirty  days  after  wrItteQ  notice  of 
the  judgment  or  order  appealed  from,  any  defect  ia  such  notice 
Is  walTMl  by  serving  and  filing  a  notice  of  appeal. 

2.  Appeai.  and  Bbbob — Statement — Time  foe  Fiijso — Failubb  to 

File — EFFitrr. 

A  failure  to  serve  and  file  a  statemeut  within  the  time  pre- 
scribed by  Rev.  Laws.  5331.  does  not  defeat  the  appeal,  where 
it  wax  duly  perfected  under  section  5330,  by  filing  a  notice  of 
appeal  and  undertakln);  or  waiver  thereof. 
.■J.  Appeal  a«d  Ebbor — Statement — Time  fob  Fiu.no — Failube  to 
File — Effect. 

A  statement,  not  sei-ve<l  and  filed  within  the  time  prescribed 
by  Rev.  Laws.  5331,  cannot  be  considered  on  appeal. 

4.  Forcible    Entby    and  Detainer  —  Civil    Liability  —  Pebsons 

Entitled  to  Sub, 

III  an  ncllon  to  recover  damiiges  for  forcible  entry,  plaintiff 
must  prove  his  title  or  right  to  posaesslon  of  the  property  where 
the  pleadings  raise  that  Issue, 
.'i.  Appeal  and  Ehrob  —  Necessity  op  Statement  —  Appeal  from 
Obiier. 

f[mn  appeal  fntm  an  order' denying  costs,  the  pleadings  can- 
not be  considered  nnlcHs  embodied  In  a  statemeut  attached  to 
the  order. 

I}.    JlTDGMENT JrDOMENT    ROI.l, — MATTERS    INCLUDED. 

A  Judgment  roll  Includes  the  pleadings  and  Judgment. 
7.  Forcible  Entby  and  Detainer — Costs — Statvte. 

Rev.  I^ws.  53T7,  allowing  plaintiff  costs  upon  a  tavorahie 
Judgment  In  im  action  Involving  the  title  or  possession  of  real 
estate,  applies  to  recovery  of  damages  for  forcible  entry,  where 
plaintlfTs  title  or  right  of  possession  was  disputed, 

5.  Costs — Items — Clerk's  Fees — Stbikino  Cost  Bill. 

Under  Rev.  Laws,  5387.  re(i«lring  the  clerk  to  tax  his  fees, 
such  fees  should  be  taxed  In  favor  of  a  prevailing  plaintiff, 
although  the  bill  of  costs  was  properly  stricben. 
!).  Forcible  Entry  and  Detainer— Damages — Statute — "May." 

Bev.  I.aws,  3508,  providing  that  In  forcible  entry  cases,  Judg- 
ment "may"  be  entered  for  treble  the  actual  damages,  permits, 
but  does  not  require,  such  penalty  to  be  imposed. 
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10.  Forcible    Entry   amd   Detaikeb — Appeal — Detebuihatiok    of 

Cause — Modification — Incbeabing  Recovery. 

The  supreme  court  will  not  modify  a  judgment  to  allow 
treble  daroages  In  a  forcible  entry  case,  nnder  Rev.  Lavs,  5308. 
where  the  facts  are  not  before  It. 

11.  Appeai.  ahd  Error — Right  of  Review — Satisfaction  in  Part. 

PlalDtlS  does  not  waive  bis  right  of  appeal  from  that  portion 
of  a  Judgment  denying  bim  costs  by  accepting  payment  for  tbe 
damage  and  Interest  Items,  and  satisfying  the  Judgment  to  that 

Appeal  from  First  Judicial  District  Court,  Douglas 
County;  Frank  P.  Langan,  Judge. 

Action  by  Alphons  Clock  against  Fritz  Elges.  Judg- 
ment for  plaintiff,  and  he  appeals  from  that  portion  deny- 
ing him  costs,  and  from  those  parts  of  an  order  which 
directed  entry  of  judgment  upon  the  verdict  without 
costs  and  struck  out  his  cost  bill.    Affirmed  as  modified. 

George  Springmeyer,  for  Appellant: 

The  judgment  should  be  reversed,  with  directions  that 
the  trial  court  enter  judgment  for  appellant  for  treble 
damages,  and  for  costs  for  appellant  as  taxed  in  the  cost 
bill.  The  appeal  was  taken  in  due  time.  The  statutory 
provisions  in  regard  to  appeal  are  plain  and  conclusive. 
(Rev.  Laws,  5330;  Hayne,  New  Trial  and  Appeal,  sec.  206; 
Son  Francisco  Co.  v.  California,  141  Cal.  354, 74  Pac.  1047; 
Estate  of  Davis,  151  Cal.  318, 86  Pac.  183;  Arthur  y.Mmmce, 
4  Idaho,  487, 42  Pac.  509;  Tkrelkeld  v.  O'Neal.  26 Mont.  209, 
66  Pac.  940.) 

No  notice  of  the  decision  was  served  upon  the  attorney 
for  the  plaintiff.  The  mailing  of  a  certified  copy  by  the 
clerk  was  not  sufficient  {Rule  VII,  District  Court;  Rev. 
Laws.  5367,  5369.) 

Where  notice  of  the  judgment  is  required,  the  time  for 
appeal  begins  to  run  only  from  the  service  of  notice  as 
the  same  is  established  of  record.  (Foaav.  Johnstone,  158 
Cal.  119,  110  Pac.  294;  Otis  Bros.  &  Co.  v.  Nash,  26  Wash. 
39,  66 Pac.  11;  Impr.  Co.  v.  Land  Co.,  132  Pac. 760;  Roushv. 
Van  Hagen,  17  Cal.  122;  Dooling  v.  Moore,  20  Cal.  142; 
Gimmyv.  Doone,  22  Cal.  635;  Gray  v.  Palmer,  28  Cal.  416; 
Peck  V.  CuHis,  31  Cal.  207;  Genella  v.  Ralyea,  32  Cal.  159; 
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Bay  V.  Van  Rensaelaer.  1  Paige,  423;  Jackson  v,  Wiaebum, 
5  Wend.  136;  Wait  v.  Van  Allen,  22  N.  Y.  319;  McClungv. 
McClung,  39  Mich.  55;  Riehardsonv.  Yawkey,  9  Mich.  189; 
Fairchild  v.  Eds<m.  144  N.  Y.  615;  Rohr  v.  Lynch,  137  N. 
Y.  Supp.  752;  Cowiev.  Marker,  143  N.  W.  895.) 

Even  if  the  statement  on  appeal  was  not  filed  in  time, 
there  is  still  the  judgment  roll  for  appellant  to  rely  upon. 
The  judgment  roll  contains  everything  which  it  is  neces- 
sary for  the  court  to  consider  on  this  appeal.  (Rev.  Laws, 
5331,  5338.) 

The  right  of  appeal  from  the  objectionable  part  of  the 
judgment  is  not  lost  because  of  the  satisfaction  of  the 
judgment  as  rendered.  So  far  as  it  goes,  the  appellant 
accepts  the  judgment,  but  api>eals  from  that  part  of  it 
denying  him  additional  relief.  {Coffman  v.  Buskard,  130 
Cal.  425.) 

Costs  of  suit  should  be  allowed  plaintiff  as  of  course, 
despite  the  fact  that  the  verdict  was  for  less  than  $300, 
the  action  being  one  involving  the  title  or  possession  of 
real  estate.  (Rev.  Laws,  5377;  Hart  v.  CamaU-Hopkins 
Co..  37  Pac.  196, 199;  Copertini  v.  Oppermann,  18  Pac.  256, 
258;  Gihaonv.  Anderson,  78  Pac.  953;  Grossman  v.  Lander, 
3  Or.  495;  PoweU  v.  Rust,  8  Barb.  567;  KeUy  v.  New  York 
Co.,  19  Hun,  363;  Boyle  v.  Lawton,  3  How.  Prac.  n.  s.  444; 
Grossev.  City,  9  S.  D.  165,  68  N.  W.  310;  WiUardv.  Baker, 
68  Mass.  336;  Bumham  v.  Robs,  47  Me.  456;  Dunster  v. 
KeUy,  110  N.  Y.  558;  McAUister  v.  Brents,  48  Ky.  483; 
Lowers  v.  Leach,  22  Vt.  226. ) 

The  jury  found  the  actual  damages  to  be  $235,  and  no 
reason  suggests  itself  why  the  damages  should  not  be 
trebled.  (Rev.  Laws,  5508.)  In  this  regard  the  court  is 
to  determine  whether  the  legislature  used  the  word  "may" 
in  a  permissive  or  in  a  mandatory  sense.     (36  Cyc.  1160. ) 

Alfred  Chartz,  for  Respondent; 

The  appeal  should  be  dismissed. 

The  time  within  which  an  appeal  must  be  taken  begins 
to  run  from  the  date  the  court  made  its  decision  and 
ordered  judgment  to  be  entered,  though  the  judgment 
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was  not  entered  until  later.  A  judg:ment  is  as  final  when 
pronounced  bythecourtasitiswhen  entered  and  recorded 
by  the  clerk  as  required  by  the  statute,  the  entry  being 
the  ministerial  act  of  the  clerk.  (Central  Trust  Co.  v. 
Holmes  M.  Co.,  30  Nev.  437;  Elder  v.  Frevert,  18  Nev.  283; 
Twaddle  v.  Winiers.  29  Nev.  96. ) 

The  judgment  has  been  fully  satisfied  and  accepted. 
{ Wedekind  v.  Bell,  26  Nev.  410.) 

Whether  title  or  possession  of  real  estate  is  actually 
involved  depends  upon  the  evidence  rather  than  upon  the 
pleadings,  so  far  as  the  district  court  is  concerned. 
( State  V.  Justice  Court,  29  Nev.  191 ;  Schroeder  v.  Wittram, 
66Cal.640.) 

The  jury's  answers  to  the  special  questions  submitted 
prove  that  appellant  was  not  entitled  to  any  punitive  or 
treble  damages  of  any  kind  or  nature,  respondent  having 
entered  under  permission,  and  having  the  right  to  remove 
said  structure  without  compensation. 

By  the  Court,  NoRCEOSS,  C.  J. : 

From  the  notice  of  appeal  it  appears  that  this  appeal 
is  taken  "from  that  part  and  portion  of  the  special  order 
made  and  entered  in  the  above-entitled  action  on  July  29, 
1914,  after  final  judgment,  and  in  the  words  following: 
'The  clerk  of  this  court  is  ordered  to  enter  judgment  on 
the  general  verdict  as  rendered  by  the  jury  in  favor  of 
the  plaintiff,  and  against  the  defendant,  for  the  sum  of 
$236,  with  interest  thereon  at  the  rate  of  7  per  cent  per 
annum  from  the  11th  day  of  September,  A.  D.  1913,  but 
without  costs.  Defendant's  motion  to  strike  plaintiff's 
cost  bill  from  the  files  is  granted,'  and,  further,  plaintiff 
hereby  appeals  •  •  •  from  that  part  of  the  judgment 
herein  denying  plaintiff  his  costs  of  the  suit." 

From  the  complaint  it  appears  that  this  was  an  action 
to  recover  damages  for  an  alleged  forcible  or  unlawful 
entry  upon  the  property  of  the  plaintiff  and  an  alleged 
malicious  and  wanton  injury  thereto.  Actual  damages 
are  alleged  in  the  sum  of  $600.  The  judgment  prayed 
that  the  damages  be  trebled,  and  that  the  plaintiff  be 
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awarded  judfrment  for  $1,800  damages  and  costs  of  suit 
The  answer  of  defendant  denied  title  in  the  plaintiff  to 
the  real  property  in  controversy,  denied  the  alleged  forci- 
ble or  unlawful  entry,  and  alleged  ownership  in  himself 
to  a  certain  building  taken  and  removed  by  defendant 
from  the  real  property  in  question.  The  case  came  on 
for  trial  before  a  jury  which,  on  the  11th  day  of  Decem- 
ber, 1913,  returned  a  verdict  for  plaintiff  for  $236  actual 
damages,  and  also  returned  certain  special  verdicts. 

From  an  opinion  and  order  of  the  district  judge  filed  in 
the  case  upon  the  29th  day  of  July,  1914,  it  appears  that 
the  court  denied  costs  in  favor  of  the  plaintiff  upon  the 
ground  that  the  judgment  was  for  less  than  $300;  that 
the  special  verdicts  rendered  by  the  jury  were  not  incon- 
sistent with  the  general  verdict;  and  directed  that  judg- 
ment be  entered  in  favor  of  plaintiff  for  the  sum  of  $236 
with  interest  from  the  date  of  the  verdict,  but  without 
costs;  that  defendant's  motion  to  strike  plaintiff's  cost 
bill  from  the  files  is  granted;  and  that  defendant's  motion 
for  judgment  and  costs  be  denied.  A  formal  judgment 
in  accordance  with  the  said  order  of  July  29,  1914,  was 
entered  by  the  clerk  on  the  7th  day  of  August,  1914 
Notice  of  appeal  was  given,  dated  August  10, 1914,  with 
an  acknowledgmentof  service  on  the  11th  day  of  August, 
1914,  together  with  a  waiver  of  an  undertaking  on  appeal, 
which  was  filed  August  12, 1914.  The  statement  on  appeal 
appears,  from  the  record,  to  have  been  served  on  counsel 
for  the  defendant  February  1, 1915,  and  to  have  been  set- 
tled by  the  judge  on  February  21,  1915.  Counsel  for  the 
respondent  has  moved  to  strike  the  statement  because 
not  filed  nor  served  in  time.  The  statute  in  force  at  the 
time  the  appeal  was  taken  provides: 

"When  the  party  who  has  the  right  to  appeal  wishes  a 
statement  of  the  case  to  be  annexed  to  the  record  of  the 
judgment  or  order,  he  shall,  within  twenty  days  after  the 
entry  of  such  judgment  or  order,  if  he  or  his  attorney  was 
present  at  the  time  of  the  making  or  entry  thereof,  or  if 
the  appeal  is  from  a  judgment  based  upon  a  verdict,  and 
in  other  cases  within  twenty  days  after  receiving  written 
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notice  of  the  entry  of  the  judgment  or  order,  prepare  a 
proposed  statement,  *  *  *  and  shall  file  the  same 
with  the  clerk  and  serve  a  copy  thereof  upon  the  adverse 
party.     *    *     •"    (Rev.  Laws,  5331.) 

It  is  contended  by  counsel  for  the  appellant  that  the 
statement  was  filed  in  time  because  no  notice  was  served 
upon  him  of  the  order  or  judgrnent,  as  required  by  law. 
The  certificate  of  the  district  judge  attached  to  the  record 
on  appeal  recites  "that  counsel  for  both  plaintiff  and 
defendant,  by  order  of  the  court,  were  notified  by  letters 
sent  by  the  county  clerk  of  Douglas  County,  Nevada, 
mailed  from  Genoa,  Nevada,  on  July  30, 1914,  addressed  to 
them  at  Reno,  Nevada,  and  Carson  City,  Nevada,  respec- 
tively, of  the  decision  of  the  court,  said  decision  having 
been  rendered  and  filed  on  July  29, 1914,  and  that  in  such 
letters  were  included  certified  copies  of  said  decision." 

1.  It  is  unnecessary  to  enter  upon  a  consideration  of 
the  question  of  the  legal  sufficiency  of  the  notice  of  order 
or  judgment.  Counsel  for  the  plaintiff,  by  the  notice  of 
appeal  dated  August  10,  1914,  and  filed  August  12, 1914, 
acknowledged  notice  of  the  order  and  judgment.  The 
filing  of  a  notice  of  appeal  was  not  only  an  acknowledg- 
ment of  the  notice,  but  a  waiver  of  any  other  or  additional 
notice,  even  assuming  that  the  same  might  have  otherwise 
been  required. 

2.  The  contention  of  counsel  for  respondent  that  the 
appeal  is  not  properly  taken  because  no  statement  was 
filed  within  time  is  without  merit.  An  appeal  is  taken  by 
filing  the  notice  of  appeal,  and  is  perfected  by  the  filing  of 
an  undertaking  or  a  stipulation  waiving  such  undertaking. 
(Rev.  Laws,  5330.) 

3.  The  objection  to  the  statement  as  not  having  been 
filed  in  time  is  well  taken,  and,  as  a  statement,  it  cannot 
be  considered. 

Two  questions  of  law  have  been  presented  upon  the 
appeal,  and  we  think  they  may  be  determined  upon  the 
judgment  roll  alone:  (a)  Whether  plaintiff  was  entitled 
to  costs  as  a  matter  of  right;  (b)  whether  plaintiff  was 
entitled  to  have  judgment  for  treble  the  actual  damages. 
Relative  to  the  question  of  costs.  Rev.  Laws,5377,  provides: 
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"Costs  shall  be  allowed  of  course  to  the  plaintiff  [on  a 
verdict]  upon  a  judgment  in  his  favor,  in  the  following 
cases:    ♦    •     • 

"5.  In  an  action  which  involves  the  title  or  possession 
of  real  estate." 

4.  The  complaint  alleged  ownership  in  the  plaintiff  of 
certain  real  estate  upon  which  was  situated  a  certain 
building,  the  destruction  or  removal  of  which  constituted 
the  main  element  of  damage.  The  answer  denied  own- 
ership of  the  land  in  the  plaintiff.  The  answer  of  the 
defendant  raised  an  issue  as  to  the  title  or  right  of  pos- 
session of  plaintiff  to  the  real  property.  Under  the  issues 
made  by  the  pleadings  it  was  incumbent  upon  the  plain- 
tiff, in  order  to  recover  any  judgment  for  damages,  to 
establish  his  title  or  right  of  possession  to  the  real  prop- 
erty upon  which  the  building  in  question  was  situated. 
iGihson  V.  HammaTig,  145  Cal.  454,  78  Pac.  953;  Cqffman 
V.  Bushard.  164  Cal.  663,  130  Pac.  425;  Grossman  v.  Lan- 
der, 3  Or.  495;  Powell  v.  Rust.  8  Barb.  N.  Y.  567;  Bmom  v. 
Holdredge,  134  App.  Div.  855,  119  N.  Y.  Supp.  199;  Grosso 
V.  City  qfLead.  9  S.  D.  165,  68  N.  W.  310;  WiUard  v.  Baker, 
68  Mass.,  2  Gray,  336.) 

Numerous  other  cases,  supporting  the  same  view,  are 
cited  in  the  brief  of  appellant. 

5.  As  the  appeal  is  taken  in  part  from  the  order  of  July 
29, 1914,  and  another  part  from  the  judgment  entered  on 
the  7th  day  of  August  following,  a  question  arises  as  to 
what  part  of  the  record  on  appeal  may  be  considered  in 
determining  the  appeal  from  the  order,  and  what  part 
may  be  considered  in  determining  the  appeal  from  a 
portion  of  the  final  judgment  The  order  is  not  a  part 
of  the  judgment  roll.  Assuming  that  an  appeal  can 
be  taken  directly  from  the  order  without  a  statement 
or  bill  of  exceptions,  it  would  seem  that  any  error  in 
the  alleged  order  must  be  determined  from  the  motion 
upon  which  it  is  based  and  the  order  itself.  If  this 
were  an  appeal  from  the  order  of  July  29  alone,  we  are 
of  the  opinion  that  the  pleadings  could  not  be  consid- 
ered in  connection  therewith,  unless  embodied  in  a  state- 
ment to  be  attached  to  the  order.     From  the  motion  of 
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counsel  for  defendant  of  September  15,  1913,  and  from 
the  order  itself  it  cannot  be  determined  that  the  order 
was  erroneous;  for  neither  from  the  motion  nor  from  the 
order  themselves  does  it  appear  that  the  question  of  the 
title  of  the  real  property  was  involved  in  the  action,  and, 
if  not  so  involved,  the  order  was  not  erroneous. 
.  6-8.  The  appeal  from  the  judgment,  however,  denying 
the  plaintiff's  costs,  presents  a  question  of  law  heretofore 
discussed,  for  the  reason  that  the  pleadings  and  judgment 
are  a  part  of  the  judgment  roll,  and  from  the  pleadings 
it  appears  that  title  was  involved  in  the  suit.  Plaintiff  is 
necessarily  entitled  to  some  costs,  regardless  of  whether 
the  court  erred  in  striking  the  cost  bill  or  not.  The 
plaintiff  is  entitled  to  recover  the  fees  of  the  clerk 
whether  they  are  embodied  in  the  cost  bill  or  not,  and  to 
this  extent  plaintiff  is  clearly  entitled  to  recover.  (Rev. 
Laws,  5387.) 

9, 10.  We  think  it  cannot  be  said  that  there  is  any  error 
in  the  judgment  because  of  failure  to  treble  the  actual 
damages  allowed  by  the  verdict  of  the  jury.  The  perti- 
nent portion  of  section  5508  of  the  Revised  Laws  reads 
as  follows: 

"  If  a  person  recover  damages  for  a  forcible  or  unlawful 
entry  in  or  upon  •  *  *  any  building  or  uncultivated 
real  property,  judgment  may  be  entered  for  three  times 
the  amount  at  which  the  actual  damages  are  assessed." 

Penalties  are  not  favored  in  the  law,  and  we  think  the 
use  of  the  word  "may"  in  the  statute  was  intended  to 
permit,  but  not  require,  treble  damages.  Whether  treble 
damages  should  be  approved  in  any  case  would  depend 
upon  the  peculiar  facts  of  the  particular  case.  It  is 
doubtful  whether  an  appellate  court  would,  in  any  case, 
be  justified  in  modifying  a  judgment  so  as  to  allow  treble 
damages,  where  such  damages  had  not  been  allowed  by 
the  trial  court  The  facts  are  not  before  us;  and,  as  the 
plaintiff  is  not  entitled  to  treble  damages  as  a  matter  of 
right,  it  is  clear  that  no  error  appears  in  this  regard. 

H,  The  contention  that  the  judgment  was  satisfied  by 
the  payment  and  acceptance  of  the  amount  of  damages 
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with  interest  is  without  merit.  Satisfaction  was  entered 
to  the  extent  of  amount  paid,  but  without  waiving  plain- 
tiff's right  of  appeal  in  the  matter  of  costs.  iCoffmanv. 
Bmhard,  164  Cal.  663, 130  Pac.  425.) 

The  order  appealed  from  is  affirmed.  The  judgment 
should  be  modified  by  allowing  the  plaintiff  the  clerk's 
costs  in  the  court  below;  and,  as  so  modified,  the  judgment 
is  affirmed.    Appellant  is  allowed  his  costs  on  appeal. 


f  No.  2198] 

THOMAS  YOWELL,  Petitioner,  v.  THE  DISTRICT 
COURT  OF  THE  FOURTH  JUDICIAL  DISTRICT 
OF  THE  STATE  OF  NEVADA,  IN  AND  FOR 
THE  COUNTY  OF  ELKO,  and  E.  J.  L.  TABER, 
Judge  op  said  District  Court,  RESPONDENTa 

[159  Pac.  632] 

1.  Cebtiorabi — Gbounds — Want  or  Jubisdiction — Cocbts. 

Certiorari  will  lie  to  review  the  erroQeous  aesumptioa  of 
Jurisdiction  by  a  district  court,  where  a  statutory  step  was 
omitted  upon  appealing  to  It  from  a  Justice  court. 

2.  Justices  of  the  Peace — Appeal — Justification  of  Subeties — 

Statute. 

Under  Rev.  Laws,  5792,  provldlug  that  an  appeal  from  a 
justice  to  a  district  court  will  be  r^arded  as  If  no  undertaking 
was  gives,  unless  tlie  sureties,  wben  challenged,  Justify  after 
notice,  etc.,  held  that  their  Justification  in  the  prescribed  man- 
ner Is  essential  to  the  district  court's  jurisdiction,  where  their 
eufflcleucr  was  properly  challenged, 

3.  Justices  of  the  Peace — Appeal— Justification  of  Subeties — 

Statute. 

Where  the  sureties'  sufficiency  Is  not  excepted  to  within  Ave 
days,  as  required  by  Rev.  I^ws,  5792,  the  district  court  acquires 
jurisdiction,  notwithstanding  that  two  days  later  appellant 
admits  due  service  of  such  exceptions  before  the  justice  has 
certified  the  case. 

Original  proceeding.  Application  for  certiorari  by 
Thomas  Yowell  against  the  District  Court  of  the  Fourth 
Judicial  District,  in  and  for  the  County  of  Elko,  and  E.  J. 
L.  Taber,  Judge  of  said  District  Court,  to  review  an  order 
denying  petitioner's  motion  to  dismiss  an  appeal  from  a 
justice  court.    Order  BUBtained. 
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Milton  B.  Badt,  for  Petitioner: 

This  court  should  order  the  appeal  dismissed,  with  the 
petitioner's  costs  herein  incurred.  The  Fourth  judicial 
district  court  never  acquired  jurisdiction  of  the  cause  or 
of  the  appeal,  and  erred  in  denying  petitioner's  motion 
to  dismiss  and  in  setting  the  case  for  trial  de  novo. 

Notice  of  exception  to  sureties  in  the  justice  court  was 
filed  in  due  time,  and  due  service  of  the  notice  was 
admitted.  (Rev.  Laws,  6793.)  Such  an  admission  consti- 
tutes an  acknowledgment  that  service  was  made  in  the 
proper  time  and  in  the  proper  manner,  and  is  conclusive. 
(14  Cyc.  1119;  32  Cyc.  450;  Woolsey  v.  Abbett,  48  Atl.  949, 
950;  VaU  v.  Penn.  Fire  Ins.  Co..  50  Atl.  671,  672,  67  N.  J. 
Law,  66;  Wood  v.  Johnston,  96  Pac.  508;  Harmon  v.  Van 
Ness,  67  N.  Y.  Supp.  563;  Fraser  v.  Ryan,  4  Rich.  460; 
Struver  v.  Ocean  Insurance  Co.,  9  Abb.  Prac.  23. ) 

The  sureties  having  failed  to  justify  upon  notice,  after 
service  of  the  notice  of  exception,  the  appeal  must  be 
regarded  as  if  no  such  undertaking  had  been  given.  No 
undertaking  having  been  given,  as  provided  by  law,  the 
appeal  was  ineffectual  for  any  purpose.  (Rev.  Laws, 
5792;  Wood  v.  Superior  Cmirt,  67  Cal.  115,  7  Pac.  200; 
McCracken  v.  Superior  Court,  86  Cal.  74,  24  Pac  845; 
State  v.  Napton,  62  Pac.  686,  688;  Lane  v.  Superior  CouH, 
91  Pac.  405,  406;  Moffat  v.  Greemvalt.  90  Cal.  368,  27  Pac. 
296;  K(W8v.MarA;;uim,5Civ.  Proc.  R.81.) 

Justification  of  the  sureties  without  notice  to  respondent 
has  no  further  effect  than  if  the  sureties  had  not  justified. 
( Wood  V.  Superior  Court,  supra;  Harting  v.  Superior 
Court.  10  Pac.  514;  Barber  v.  Johnson,  57  N.  W.  225; 
McDonald  v.  Paris,  68  N.  W.  739.) 

The  writ  of  certiorari  will  be  granted  to  review  orders 
which  are  not  final.  {Carpenter  v,  Superior  Court,  19 
Pac.  174;  McCracken  v.  Superior  Court,  supra;  State  v. 
District  Court,  145  Pac.  724;  State  v.  Superior  CmtH.  154 
Pac.  603;  Thomas  v.  Hawkins,  107  Pac.  578;  Baker  v. 
SttperM)rCoMr(,71CaI.583, 12Pac.  685;  Gibson  v.  Superior 
CouH,  83  Cal.  643,  24  Pac.  152;  Territory  v.  Doan,  60 
Pac.  895.) 


^dbyGoo^lc 


YowELL  V.  District  Court 


Areument  Cor  Respoadf^ut 


C.  B.  Henderson  and  Carey  Van  Fleet,  for  Respondent: 

The  writ  of  certiorari  should  not  be  granted.  According 
to  the  more  modern  practice,  where  the  inferior  tribunal 
possesses  jurisdiction  to  hear  and  determine  the  cause, 
the  writ  will  not  issue  until  the  proceeding  has  termi- 
nated, and  then  only  if  it  appears  that  the  tribunal  has 
entered  an  illegal  judgment  or  order.  (5  R.  C.  L.  p.  254, 
sec.  5;  Glennon  v.  Burton,  33  N.  W.  23;  People  v.  County 
Judge,  40  Cal.  479;  In  Re  Gould,  54  Pac.  273;  Sckwarz  v. 
County  Court,  23  Pac,  84;  Page  v.  Commercial  National 
Bank,  112  Pac.  820;  Wilson  v.  Board,  40  Am.  St.  Rep.  30; 
Walcott  V.  Welh,  21  Nev.  52;  Bayers  v.  Superior  Court,  84 
Cal.  642,  24  Pac.  296;  Postal  T.  -  C.  Co.  v.  Superior  CouH, 
136  Pac.  541;  Beckwith  v.  Superior  CouH,  80  Pac.  718; 
Town  of  Santa  Monica  v.  EckeH,  33  Pac.  881. ) 

The  writ  of  certiorari  is  not  the  proper  remedy.  The 
proper  remedy  is  a  writ  of  prohibition.  The  province 
of  the  writ  of  certiorari  is  to  review  and  annul,  not  to 
restrain.  {Crow  Launch  and  Tugboat  Co.  v.  Superior 
CouH,  101  Pac  935:  Floyd  v.  District  CouH,  36  Nev.  349; 
Golden  Gate  Tile  Co.  v.  Superior  CouH,  114  Pac.  978; 
Edwards  v.  Superior  CouH,  115  Pac.  649.) 

Under  the  record  certified  to  the  supreme  court,  as  far 
as  appears  from  the  facts  thereof,  the  sureties  on  the 
undertaking  on  appeal  justified  before  the  justice  of  the 
peace  on  notice,  and  all  presumptions  are  indulged  in 
favor  of  the  order  in  the  district  court  refusing  to  dismiss 
the  appeal.  All  that  the  record  shows  is  that  the  motion 
to  dismiss  the  appeal  was  made  and  denied  by  the  court. 
There  is  nothing  in  the  record  to  overcome  these  pre- 
sumptions. (LinviUe  v.  Sckeeline,  30  Nev.  Ill;  Bergevin\. 
Wood,  105  Pac.  937;  Borehard  v.  Board,  77  Pac.  708.) 

Any  fact  necessary  to  support  the  order  is  presumed 
to  have  been  proven,  in  the  absence  of  an  affirmative 
showing  to  the  contrary.  {Quinn  v.  Quinn,  27  Nev.  175; 
GilbeH  v.  SlMver,  120  S.  W.  833. ) 

Petitioner  waived  all  right  to  except  to  the  sureties  on 
the  undertaking  on  appeal  by  failing  to  except  to  the 
same  within  the  five  days  prescribed  by  statute.     (Rev. 
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Laws,  5792;  LdnviUe  v.  Scheeline,  supra;  State  v.  District 
Court,  26  Nev.  258.) 

By  admitting:  due  service  of  exception  to  the  sureties, 
respondent  did  not  waive  petitioner's  waiver  of  his  right 
to  except  within  the  time  prescribed  by  law.  By  an 
admission  of  due  service,  a  party  waives  only  defects  in 
the  service  itself,  and  does  not  waive  substantial  rights 
in  regard  to  the  time  of  service. 

The  requirement  that  an  exception  must  be  taken 
within  live  days  is  jurisdictional;  unless  complied  with, 
the  justice  would  have  no  right  to  justify  the  same  or 
other  sureties.     (Judaon  v.  Bulen,  50  N.  W.  484. ) 

By  the  Court,  McCarban,  J. : 

This  is  a  proceeding  in  certiorari.  Petitioner  herein 
obtained  a  judgment  in  the  justice  court  of  Metropolis 
township,  in  Elko  County,  for  the  sum  of  $100,  together 
with  costs  in  the  sum  of  $31  and  attorney's  fees.  A 
notice  of  appeal  was  filed  in  the  justice  court  by  the 
defendant  in  the  action,  the  party  against  whom  the 
judgment  was  rendered,  and  an  undertaking  on  appeal, 
with  two  sureties,  was  filed.  Petitioner  filed  and  served 
a  notice  of  exception  to  the  sufficiency  of  the  sureties  on 
the  appeal  bond.  It  appears  from  the  record  that  the 
sureties  on  said  appeal  bond  filed  in  the  justice  court  an 
instrument  over  their  signatures,  entitled  "Certification 
of  Justification  of  Sureties."  This,  however,  was  filed 
without  notice  to  petitioner,  who  had  excepted  to  the  suf- 
ficiency of  the  sureties.  No  further  proceedings  appear 
to  have  been  had  in  the  justice  court  on  petitioner's  notice 
of  exception  to  the  sufficiency  of  the  sureties,  and  the 
record  was  certified  to  the  district  court  The  matter 
coming  up  in  the  district  court,  petitioner  moved  to  dis- 
miss upon  the  ground  that  the  court  had  no  jurisdiction, 
for  the  reason  that,  the  sureties  upon  the  appeal  bond 
having  failed  to  justify  upon  notice,  the  appeal  from  the 
justice  court  had  not  been  perfected.  The  motion  to  dis- 
miss the  appeal  having  been  overruled,  the  writ  of  cer- 
tiorari is  invoked  to  review  the  action  of  the  lower  court 
in  this  respect. 


^dbyGoo^lc 


YowBLL  V.  District  Court 


Opiolon  of  the  Covrt — McC«rnui.  J. 


1.  The  respondents  herein  contend  that  certiorari  will 
not  lie  to  review  the  action  of  the  trial  court  in  this  pro- 
eeedingr,  for  the  reason  that  the  question  passed  upon  by 
the  district  court  was  one  in  which  that  court  might 
properly  exercise  jurisdiction;  and,  having  passed  upon 
the  same,  its  action  in  that  respect  is  not  reviewable. 

In  the  case  of  Floyd  and  Guthrie  v.  Sixth  Jtididal 
District  Court,  36  Nev.  349,  135  Pac.  922.  we  had  occasion 
to  review  this  question,  as  it  mif^ht  be  affected  by  a  writ 
of  mandamua.  In  that  case  we  held  that  where  an 
inferior  court  erroneously  refuses  to  entertain  jurisdic- 
tion on  a  matter  preliminary  to  a  hearing  on  the  merits, 
it  may  be  required  to  proceed  by  mandamus.  We  think 
the  reasoning  set  forth  there  may  apply  with  equal  force 
where  certiorari  is  relied  upon  to  review  the  action  of  an 
inferior  court  in  erroneously  assumintr  jurisdiction.  If 
7nandam.ua  is  the  proper  remedy  to  require  an  inferior 
tribunal  to  proceed  where  it  has  erroneously  divested 
itself  of  jurisdiction,  manifestly  certiorari  is  the  proper 
remedy  to  review  the  action  of  an  inferior  tribunal,  where 
it  has  erroneously  assumed  jurisdiction. 

The  vital  question  here  is:  Did  the  district  court  enter- 
tain a  matter  of  which  it  had  no  jurisdiction? 

It  was  said  by  this  court  in  the  case  of  Andrews  v.  Cook, 
28  Nev.  270,  81  Pac  304: 

"When  an  appeal  is  regularly  taken,  the  court  not  only 
has  jurisdiction  to  try  the  cause  upon  its  merits,  but  it 
has  entire  and  complete  jurisdiction  of  the  cause  for  any 
and  all  purposes." 

But  where  the  appeal  is  not  regularly  taken,  as  where 
some  statutory  step  in  the  proceedings  has  been  omitted 
in  the  court  of  first  instance,  then  the  converse  of  the 
rule  asserted  in  Andrews  v.  Cook,  supra,  is  true,  and  if 
the  district  court  assumes  jurisdiction,  its  act  in  that 
respect  is,  in  our  judgment,  in  excess  of  jurisdiction,  and 
hence  reviewable  on  certiorari. 

2.  A  very  thorough  and  comprehensive  analysis  of  the 
question  at  bar  is  presented  in  the  case  of  Hoffman  v. 
Lewis,  31  Utah,  179, 87  Pac.  167.  In  that  case  the  Supreme 
Court  of  Utah  was  dealing  with  the  identical  question 
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presented  here,  and  the  statute  of  the  State  of  Utah  is 
similar  to  ours.  The  court  there  passed  upon  the  pro- 
priety of  the  writ  of  certiorari  to  review  the  action  of 
the  district  court  in  matters  of  this  kind.  In  this  respect 
the  court  said: 

"  If  the  court  should  proceed  to  the  trial  of  an  appeal 
case  where  no  appeal  had  been  taken  as  required  by  law, 
the  court  would  exceed  its  jurisdiction  or  power  in  doinj; 
so,  and  its  act  in  doing  so,  being  in  excess  of  jurisdic- 
tion, would  be  reviewable  on  a  writ  of  certiorari,  upon 
the  ground  that  the  court  presumes  to  act  where  the  law 
withholds  the  right  to  do  so." 

The  question  here  is:  Did  the  district  court  erroneously 
invest  itself  with  jurisdiction  where,  by  reason  of  some 
omission  of  a  prescribed  statutory  requisite,  an  appeal  had 
not  been  perfected? 

The  provision  of  our  code  (section  5792,  Revised  Laws), 
having  to  do  with  the  filing  of  an  undertaking  on  appeal 
from  the  justice  court  to  the  district  court,  among  other 
things  prescribes: 

"  *  *  *  The  adverse  party  may  except  to  the 
sufficiency  of  the  sureties  within  five  days  after  the 
filing  of  the  undertaking,  and  unless  they  or  other 
sureties  justify  before  the  justice  within  five  days  there- 
after, ux>on  notice  to  the  adverse  party,  to  the  amounts 
stated  in  their  affidavits,  the  appeal  must  be  regarded  as 
if  no  such  undertaking  had  been  given." 

The  record  in  the  proceeding  before  us  discloses  that, 
whatever  attempt  was  made  by  the  sureties  to  justify  on 
the  undertaking  after  exception  had  been  filed  by  peti- 
tioner to  the  sufficiency  thereof,  no  notice  was  given  to 
or  served  upon  petitioner. 

So  far  as  we  are  able  to  ascertain,  this  particular  ques- 
tion has  never  been  passed  upon  by  this  court.  A  similar 
statutory  provision  is  contained  in  the  civil  practice  act 
of  other  states,  and  the  courts  therein  have  had  occasion 
to  pass  upon  the  identical  question  presented  here.  In 
the  case  of  Townaend  Wood  et  al.  v.  Superior  Court  of 
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Monterey  County,  67  Cal.  115,  7  Pac.  200,  the  Supreme 
Court  of  California  had  presented  in  certiorari  proceed- 
ings a  question  identical  to  the  one  at  bar.  Section  978 
of  the  code  of  civil  procedure  of  California  contains  a 
provision  identical  to  that  found  in  our  civil  practice  act, 
section  850  (section  5792,  Revised  Laws).  The  court 
there  held  that,  under  such  a  provision,  the  statute  was 
peremptory.     The  court  said: 

"Without  the  justification  of  the  sureties  named  in  the 
undertaking,  or  other  sureties  in  their  stead,  upon  notice 
to  the  adverse  party,  the  appeal  was  not  perfected,  and 
the  superior  court  has  no  jurisdiction  of  the  case." 

The  expression  of  the  Supreme  Court  of  California  in 
the  Wood  case,  supra,  was  again  emphasized  in  the  case 
of  McCracken  v.  Superior  CouH,  86  Cal.  76,  24  Pac  845. 
In  the  last-named  case  the  court,  quoting  approvingly 
from  its  decision  in  the  case  of  Coker  v.  Superior  Court, 
58  Cal.  178,  held  that  the  provisions  of  the  statute  relative 
to  the  filing  of  notice  of  appeal  and  the  perfecting  of  an 
undertaking  on  appeal  from  a  justice  court  to  the  superior 
court  were  jurisdictional  prerequisites,  and  "until  all  the 
prerequisites  are  completed,  the  appeal  is  not  effectual  for 
any  purpose." 

The  district  court  in  the  matter  at  bar  was  limited  in 
its  jurisdiction  to  a  dismissal  of  the  appeal  upon  motion 
of  petitioner.  Its  power  to  act  otherwise  in  the  proceed- 
ings had  been  terminated  by  the  failure  on  the  part  of  the 
appellant  to  comply  with  the  statutory  provisions  in  the 
justice  court  (Moffat  v.  Greenwalt,  90  Cal.  368, 27  Pac.  296. ) 

In  the  case  of  Hoffman  v.  Lewis,  supra,  the  court,  after 
referring  to  the  provisions  of  the  statute,  held  that,  with- 
out an  undertaking  as  provided  for  in  the  act,  there  is  no 
appeal,  and  a  failure  to  have  the  sureties  justify  within 
the  time  prescribed  in  the  statute  after  an  exception  had 
been  filed  to  their  suflliciency  nullifies  the  undertaking 
given,  and  leaves  the  whole  matter  as  though  no  under- 
taking had  ever  been  made  or  filed. 

In  the  case  of  Bennett  v.  Superior  Court  of  San  Diego 
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County,  113  Cal.  440,  45  Pac.  808,  the  Supreme  Court  of 
California,  in  a  proceeding  in  certiorari,  reviewing  the 
action  of  the  superior  court  in  a  matter  quite  analagous 
to  that  at  bar,  wherein,  after  an  objection  had  been 
filed  to  the  sufficiency  of  the  sureties  to  an  undertaking, 
only  one  of  the  sureties  appeared  to  justify,  held  that 
the  appeal  must  fail  as  lacking  the  essential  requisite 
of  a  valid  undertaking;  and,  the  superior  court  having 
assumed  jurisdiction,  its  action  in  this  respect  should  be 
annulled. 

3.  The  case  at  bar  presents  a  condition  not  found  in 
either  of  the  authorities  cited.  The  record  discloses  that 
prior  to  the  filing  of  the  petitioner's  exception  to  the  suf- 
ficiency of  sureties,  and  seven  days  after  the  bond  had 
been  filed,  the  attorneys  for  respondent  were  served  with 
the  exception  to  the  sufficiency  of  the  sureties;  and  the 
instrument  sets  forth  as  follows: 

"Due  service  of  the  within  notice  and  receipt  of  a  copy 
thereof  are  hereby  acknowledged  this  2d  day  of  Febru- 
ary, 1915.  [Signed]     Henderson  &  Caine, 
"J.  L.  Darrt, 
"Attorneys  for  Defendant." 

It  is  contended  by  petitioner  that  this  admission  of  "  due 
service"  was  in  effect  a  waiver  of  any  objection  as  to  time. 
The  time  in  which  for  the  petitioner  to  except  to  the  suf- 
ficiency of  the  sureties  expired  two  days  prior  to  the  date 
set  forth  in  the  admission  of  service  hereinabove  quoted. 
The  filing  of  the  notice  of  appeal  in  the  justice  court  by 
the  respondents  and  the  filing  of  the  undertaking  on 
appeal  perfected  the  appeal  in  so  far  as  the  justice  court 
was  concerned.  True,  the  justice  court  retained  jurisdic- 
tion of  the  matter  until  the  expiration  of  the  time  set 
forth  by  the  statute  in  which  for  petitioner  to  except 
to  the  sufficiency  of  the  sureties  on  the  undertaking  on 
appeal.  When  that  time  had  expired,  the  appeal  had 
been  perfected;  and  it  devolved  upon  the  justice  of  the 
peace  to  certify  the  proceedings  to  the  district  court  at 
once.  The  fact  that  the  justice  of  the  peace  might  have 
deferred  action  in  certifying  the  proceedings  to  the  district 
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court  would  not,  in  our  judgment,  afford  opportunity  for 
the  parties  in  the  action  to  proceed  to  do  something  for 
the  doing  of  which  the  time  prescribed  by  statute  had 
expired. 

Let  us  assume  that  immediately  upon  the  expiration  of 
the  time  in  which  for  petitioner  to  have  filed  his  exception 
to  the  sureties,  and  without  further  delay,  the  justice  of 
the  peace  had,  in  compliance  with  the  statute,  certified 
the  proceedings  to  the  district  court.  Under  such  condi- 
tion could  it  be  seriously  contended  that  an  acknowledg- 
ment of  service  such  as  that  found  in  the  record  here 
would  afford  any  relief  to  the  party  filing  the  instru- 
ment, or  would  confer  any  authority  upon  the  justice  of 
the  peace  to  proceed  further  in  the  matter  after  the  pro- 
ceedings had  been  by  him  certified  to  the  higher  court? 
We  think  not.  We  deem  it  unnecessary  to  dwell  at  length 
upon  the  proposition  as  asserted  by  petitioner  that  the 
term  "due  service,"  as  used  in  the  admission  of  service 
signed  by  the  attorneys  for  respondent,  constituted  a 
waiver  as  to  the  time  within  which  the  objection  should 
have  been  filed.  The  time  within  which  for  the  petitioner 
to  except  to  the  sufficiency  of  the  sureties  had  expired; 
the  jurisdiction  of  the  justice  court,  in  so  far  as  it  might 
affect  the  proceedings  other  than  to  certify  the  same  to 
the  district  court,  had  terminated;  petitioner  was  too  late 
with  his  exception  to  the  sufficiency  of  the  sureties,  nor 
would  any  admission  of  "due  service"  of  an  instrument, 
purporting  to  be  an  exception  to  the  sufficiency  of  the 
sureties,  relieve  petitioner  of  his  tardiness. 

We  might  have  disposed  of  the  case  by  a  mere  consider- 
ation of  this  particular  phase  as  it  is  presented  by  the 
record,  but  we  deem  the  case  of  sufficient  importance  to 
dwell  on  other  phases  of  the  case;  hence  our  consideration 
and  interpretation  of  the  statute,  particularly  section  5792, 
Revised  Laws. 

The  order  of  the  district  court  in  denying  the  motion  to 
dismiss  the  appeal  will  be  sustained. 

It  is  so  ordered. 
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THE  STATE  OF  NEVADA,  Respondent,  v.  R.  WELLS 
AND  JAMES  STEELE,  Appellants. 

|1.->1>I'H<-.  5201 
OF  ACCl-BKO. 

T'lulei-  8tntH.  1013,  c.  201>.  wh-.  2.  i-MiulriuK.  In  all  <-u(ws  whpre 
il^rMiilant  liiiH  not  had  or  waived  n  prelim  Euary  esainluatlon. 
that  there  be  file*!  with  the  luforumtioii  an  atfldavit  verifyiiiK 
It  ii|ii>ii  aHlant'it  ])ei'Hi>iial  kiiowledKe.  and  itectioii  !>  thei'eur.  »» 
aniendnl  (Statu.  lillS.  c-.  17),  iirorldinff  that  an  luroniifltloii  niay 
l>e  filed  after  preliminary  exaniliititEoi).  or  wnirer  of  It,  hut  If 
iic<'UH>>d  hax  Iteeii  dlschiiriEed  <iii  piftlinliiary  exaiuinatloii,  nr  tlie 
e»Diiilu<iit  iii>oii  whii'ii  the  exiiiniiintioii  tiaa  lieeii  lield  hnx  uot 
Im«ii  delivered  to  the  clerk,  the  diHtriet  attorney  may  Hie  an 
information.  ii|K)n  affidavit,  of  any  iwrwjn  knowing  of  the 
offeniie,  ete..  lint  that  nnch  aftldarlt  need  not  be  tiled  where  the 
defeiuhiut  has  walretl  a  tirellmlnary  examination  or  upon  xiii'h 
examination  huB  l>een  boiuid  over,  one  licensed  of  crime  has 
a  right  to  o|i|>ortinilty  to  either  have  or  waive  preliminary 
examination. 

2.  Criuinai.  Law — I*LiA — ^Not  (Jciltv — Withhrawai.. 

A  nHition  to  set  aside  u  i>lea  <)f  not  tnillty  for  the  i»nrimse  of 
InterjHHiiu);  a  plea  in  nl>atement  Is  aildrestwHl  to  the  xonud  Judi- 
cial discretion  of  the  trial  court. 

3.  ("RtMtNAL  I-AW— PI.EA  IS  ABATKMENT TiME  ANI>  OHnE»  OF  I'LTAly- 

The  oiijH-tion  In  n  |>lea  of  ahatemeiit  that  no  prellniinnry 
hearing  on  the  charge  was  had  or  waived,  and  that  no  leave  of 
conrt  was  ohtalned  for  the  Hilug  of  tiie  lufomintloQ,  should  be 
made  liefore  plea  of  not  guilty  is  entered. 

4.  CmMiNAL  I,Aw — Appeal — Revikw — Discrgtiom  ok  Trial  CofRT 

— Refvsal  to  Allow  Witiiiirawal  of  I'lea. 

The  de<'1slon  of  the  trial  court  on  motion  ti>  withdraw  a  i>Iea 
to  llie  nierltH  of  an  infonniitlon  for  the  pnn>o>*^  ot  lnter|)osing  ii 
plea  111  aiiatement  will  not  lie  d!nturl>e<l.  where  Its  dliici-etion 
has  lieen  exercised  without  cfTectlng  a  manifest  injustice,  and 
where  there  Is  no  Impi-oper  asuuniptiou  of  JnriHtllctlon. 

Appeal  from  the  Tenth  Judicial  District  Court,  Clark 
County;  Charles  Lee  Horsey,  Judge. 

R.  Wells  and  James  Steele  were  charged  with  robbery. 
From  a  judgment  and  order  denying  their  motion  to  with- 
draw pleas,  they  appeal.    Affirmed. 

F.  R.  McNamee  and  Leo  A.  McNamee,  for  Appellants: 

It  was  error  in  the  trial  court  to  overrule  appellants' 

motion  for  permission  to  withdraw  their  plea  in  order 
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that  they  might  make  a  motion  to  have  the  information 
set  aside  on  the  ground  that  it  appeared  from  the  infor- 
mation and  the  affidavit  attached  that  no  preUminary 
hearing  was  had  or  waived,  and  that  no  leave  of  court 
was  had  or  obtained  for  the  filing  of  said  information. 
It  was  the  intention  of  the  legislature  that  a  preliminary 
hearing  should  be  a  prerequisite  to  the  filing  of  an  infor- 
mation, except  in  cases  where  the  accused  is  discharged 
upon  the  hearing,  or  where  the  complaint  has  not  been 
filed  with  the  clerk,  or  where  the  preliminary  exami- 
nation has  been  waived.  (Stats.  1913,  c.  209;  State  v. 
Belding.  71  Pac.  330.) 

H.C. Price, Deputy  Attorney-General,  for  Respondent: 

In  this  state,  as  in  the  United  States  generally,  the 
right  of  prosecuting  attorneys  to  file  informations  is 
now  regulated  by  statute.    (Stats.  1913,  c.  209.) 

The  legislature  had  the  right  to  provide  for  prosecu- 
tions by  information  without  first  giving  the  accused 
a  preliminary  examination.  {Territory  v.  Stroud,  50 
Pac.  255;  State  v.  Belding,  71  Pac.  330;  State  v.  Gugli- 
almo,  79  Pac.  577.) 

Leave  of  court  is  not  necessary.  (State  v.  Kyle,  56 
L.  R.  A.  115.) 

By  the  Court,  McCarran,  J. : 

The  appellants,  being  charged  jointly  uith  the  crime 
of  robbery  in  an  information  filed  by  the  district  attor- 
ney of  Clark  County,  interposed  a  plea  of  "not  guilty," 
and  thereafter  moved  the  court  for  permission  to  with- 
draw their  plea,  in  order  that  they  might  make  a  plea 
in  abatement. 

1.  The  ground  upon  which  appellants  sought  to  attack 
the  information  was  that  no  preliminary  hearing  on  the 
charge  was  had  or  waived,  and  that  no  leave  of  court 
was  had  and  obtained  for  the  filing  of  said  information. 
The  law  of  this  state  applicable  to  prosecutions  and 
punishment  of  crimes,  misdemeanors,  and  offenses,  by 
information,  is  found  in  Stats.  1913,  p.  293.  Section  2 
of  the  act  provides,  among  other  things : 

Vol.  »»-JS  -.  , 
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"  *  *  *  jn  all  cases  in  which  the  defendant  has 
not  had  or  waived  a  preliminary  examination  there  shall 
be  filed  with  the  information  the  affidavit  of  some  credi- 
ble person  verifying  the  information  upon  the  personal 
knowledge  of  affiant  that  the  offense  was  committed." 

It  is  the  contention  of  the  state,  as  the  respondent  in 
the  matter  at  bar,  that  this  provision  of  the  statute  con- 
templates that  no  preliminary  examination  need  be  held, 
and  that  a  defendant  charged  by  an  information  might 
be  held  and  put  to  trial  upon  an  information  without 
opportunity  for  preliminary  examination.  Section  9  of 
the  act  of  1913  was  amended  by  the  legislature  of  1916, 
and,  as  amended,  reads  as  follows : 

"An  information  may  be  filed  against  any  person  for 
any  offense  when  such  person  has  had  a  preliminary 
examination  as  provided  by  law  before  a  justice  of  the 
peace,  or  other  examining  officer  or  magistrate,  and  has 
been  bound  over  to  appear  at  the  court  having  juriadic- 
tion,  or  shall  have  waived  his  right  to  such  preliminary 
examination.  If,  however,  upon  such  preliminary  exami- 
nation the  accused  has  been  discharged,  or  the  aflfidavit 
or  complaint  upon  which  the  examination  has  been  held 
has  not  been  delivered  to  the  clerk  of  the  proper  court, 
the  district  attorney  may,  upon  affidavit  of  any  per- 
son who  has  knowledge  of  the  commission  of  an  offense, 
and  who  is  a  competent  witness  to  testify  in  the  case, 
setting  forth  the  offense  and  the  name  of  the  person  or 
persons  charged  with  the  commission  thereof,  upon 
being  furnished  with  the  names  of  the  witnesses  for 
the  prosecution,  by  leave  of  the  court  first  had,  file  an 
information,  and  process  shall  forthwith  issue  thereon. 
The  affidavit  mentioned  herein  need  not  be  filed  in  cases 
where  the  defendant  has  waived  a  preliminary  examina- 
tion, or  upon  such  preliminary  examination  has  been 
bound  over  to  appear  at  the  court  having  jurisdiction. 
All  informations  shall  set  forth  the  crime  committed 
according  to  the  facts."    (Stats.  1915,  p.  16.) 

If  there  be  any  ambiguity  in  section  2  of  the  original 
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act,  it  is  clarified  by  section  9  as  amended.  The  latter 
section,  to  our  mind,  contemplates  one  of  two  things: 
Either  that  a  party  accused  of  crime  shall  have  oppor- 
tunity for  and  avail  himself  of  a  preliminary  exami- 
nation; or,  having  opportunity  for  such  preliminary 
examination,  waives  his  right  thereto.  But  that  the 
opportunity  must  be  afforded  for  a  preliminary  exami- 
nation to  one  accused  of  crime  api>eara  to  us  to  be 
the  intendment  of  the  act,  especially  as  it  is  set  forth 
in  the  amended  section  d  of  the  act.  The  provisions 
of  section  9,  as  we  view  it,  only  go  to  make  operative  and 
effective  the  provisions  of  the  latter  part  of  section  2. 
The  first  part  of  section  9  provides  for  the  filing  of  an 
information  against  one  who,  having  had  a  prelimi- 
nary examination,  has  been  bound  over  to  appear  at 
the  court  having  jurisdiction,  or  who,  having  had 
opportunity  for  a  preliminary  examination,  has  waived 
his  privilege  in  that  respect.  Under  such  conditions  as 
this,  the  statute  says :  "No  affidavit  need  be  filed  with 
the  information."  But  section  9  makes  provision  for 
other  conditions  that  might  arise,  as,  for  instance,  where 
a  party  accused  has  had  a  preliminary  examination  and 
has  been  discharged  by  the  committing  magistrate,  or 
where,  after  the  preliminary  examination,  the  affidavit 
or  complaint  upon  which  such  examination  was  held  has 
not  been  delivered  to  the  clerk  of  the  proper  court.  In 
either  event  an  information  may  be  filed,  if  it  is  accom- 
panied by  an  affidavit  of  any  one  having  personal  knowl- 
edge and  authorized  by  an  order  of  the  court  having 
jurisdiction  of  the  offense. 

It  is  the  contention  of  the  state,  as  respondent  herein, 
that  the  legislature  intended  that  an  information  may 
be  filed  both  where  a  preliminary  examination  was  had 
and  also  where  no  preliminary  examination  took  place. 
In  our  opinion,  this  contention  may  be  well  taken,  and 
yet  the  right  to  a  preliminary  examination  is  one  which 
a  party  accused  is  by  the  state  accorded.  The  statute, 
both  in  section  2  and  in  the  amended  section  9,  makes 
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waiver  to  a  preliminary  examination  on  the  part  of  the 
party  accused  a  condition  precedent  to  certain  thingrs. 
This,  to  our  mind,  emphasizes  the  fact  that  the  legisla- 
ture intended  that  a  party  accused  should  have  the  right, 
if  he  saw  fit,  to  waive  his  privilege  of  preliminary  exami- 
nation, but  that  he  must  have  opportunity  to  waive  such 
is  patent.  How  can  it  be  said  that  a  party  may  waive 
a  preliminary  examination  if  the  right  to  such  prelimi- 
nary is  not  afforded?  If  the  right  to  a  preliminary 
examination  is  not  contemplated  by  the  statute,  why 
does  it  make  provision  for  waiver?  The  answer  to  these 
propositions  is  conclusive  that  the  statute  contemplated 
the  right  of  one  accused  by  information  to  a  preliminary 
examination. 

2, 3.  The  motion  to  set  aside  the  plea  of  "not  guilty" 
for  the  purpose  of  interposing  a  plea  in  abatement,  was 
addressed  to  the  sound  judicial  discretion  of  the  trial 
court.  An  objection  such  as  that  sought  to  be  raised 
by  appellants  herein  ought  to  be  made  before  plea  is 
entered.  In  the  case  of  State  v.  Collyer,  17  Nev.  275, 
30  Pac.  891,  Mr.  Justice  Hawley,  speaking  for  this  court, 
said : 

"If  a  wrong  has  been  committed,  the  law  intends  that 
the  party  injured  shall  have  a  remedy;  but  where  it 
provides  the  manner  in  which  relief  shall  be  given,  the 
path  pointed  out  should  be  followed.  It  is  important,  to 
the  fair  and  impartial  administration  of  justice,  that 
the  time  for  making  such  motions  should  be  restricted. 
*  *  *  By  pleading  to  the  indictment  it  will  be  consid- 
ered that  he  consented  to  the  irregularity,  and  thereby 
waived  his  right  to  make  any  objection  to  the  method." 

To  the  same  effect  are :  State  v.  Roderigas,  7  Nev. 
333;  State  v.  Larkin,  11  Nev.  325. 

4.  In  the  case  of  State  v.  Collyer,  supra,  the  court  took 
occasion  to  observe  that  in  the  exercise  of  sound  judi- 
cial discretion,  where  the  motion  is  made  in  good  faith 
before  the  trial  commences,  it  would  be  the  better  prac- 
tice to  allow  the  plea  to  be  withdrawn  and  give  the 
defendant  an  opportunity  to  make  his  motion  to  quash 
the  indictment,  especially  if  the  court  was  of  the  opinion 
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that  there  was  any  merit  in  the  motion.  We  aubseribe 
to  this  doctrine  in  its  entirety.  Nevertheless,  the  right 
to  withdraw  a  p]ea  to  the  merits  of  an  information  for 
the  purpose  of  interposing  a  plea  in  abatement  being  a 
matter  addressed  to  the  sound  judicial  discretion  of  the 
court,  its  decision  in  that  respect  should  not  be  dis- 
turbed, where,  in  this  case,  such  discretion  has  been 
exercised  without  effecting  a  manifest  injustice  and 
where  there  is  not  an  improper  assumption  of  jurisdic- 
tion. 

The  order  and  judgment  appealed  from  will  be 
affirmed. 

It  is  so  ordered. 


[No.  2211] 
LUIGI  PICETTI.    PIETRO  PICETTI,  and  LORENZO 
PICETTI,    Appellants,    v.    D.    C.  WHEELER, 
INCORPORATED,  Respondent. 

[159Pac.522] 
1.  Appeal  and  Kobob — Review — Contlictino  Btidirce. 

A  judgment  will  not  be  reversed  for  Inaufflclency  of  evldeoce 
wbere  substantial,  althouicb  co&fllcttng,  evidence  supports  it 

Appeal  from  Second  Judicial  District  Court,  Washoe 
County;  Cole  L.  Harwood,  Judge. 

Suit  by  Luigi  Picetti  and  others  against  D.  C.  Wheeler, 
Incorporated.  From  a  judgment  for  defendant,  plaintiffs 
appeal.    Affirmed. 

Mack  &  Green  and  Heer  &  Glynn,  for  Appellants : 
The  trial  court  erred  in  each  and  every  particular  set 
forth  in  the  memorandum  of  errors.  Judgment  should 
have  been  in  favor  of  plaintiffs  as  to  the  waters  of  the 
spring  in  question,  and  the  judgment  should  be  reversed 
and  a  new  trial  granted.  The  ruling  of  the  court  that 
plaintiffs  had  lost  their  right  to  the  use  of  the  water  of 
the  spring  because  it  was  consumed  by  evaporation  and 
seepage  before  reaching  their  lands  is  wholly  unsus- 
tained  by  the  evidence. 
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LeRoy  F.  Pike  and  L.  A.  Gibbojis,  for  Respondent: 

The  judgment  of  the  lower  court  should  be  affirmed, 
the  findings  and  judgment  being  supported  by  the  evi- 
dence, and  there  being  no  ground  for  reversal. 

No  title  can  be  secured  to  mere  waste  or  percolating 
and  seepage  water.  (Kinney  on  Irrigation,  vol.  2,  p. 
1160,  et  seq.) 

The  evidence  shows  that  the  water  was  used  as  waste 
water  from  higher  land,  and  that  there  never  was  a 
real  appropriation  of  it;  simply  a  mere  acceptance  of 
it  when  it  came.  Thia  does  not  constitute  an  appropria- 
tion. (Walsh  V.  Wallace,  26  Nev.  299;  Smith  Canal  Co. 
V.  Colorado,  34  Colo.  485,  3  L.  R.  A.  n.  a.  1148;  Burk- 
hart  V.  Nunberg,  37  Colo.  187,  86  Pac.  98.) 

It  is  true  that  the  evidence  is  conflicting,  but  it  is 
well  established  that  where  the  evidence  is  conflicting, 
the  decision  and  findings  of  the  lower  court  will  not  be 
interfered  with. 

Having  made  no  request  as  to  flndings,  or  taken  any 
exception  thereto  or  to  defective  findings,  appellants 
cannot  be  heard  to  complain  now  in  regard  thereto. 
(Rev.  Laws,  5345;  Warren  v.  Quill,  9  Nev.  259;  Hogle 
V.  Lowe,  12  Nev.  286 ;  More  v.  Lott,  13  Nev.  380 ;  Wet- 
land V.  Williams,  21  Nev.  230;  Schwartz  v.  Stock,  26 
Nev.  128;  Lucas  v.  City,  28  Cal.  591.) 

By  the  Court,  Noeceoss,  C.  J. : 

This  is  an  appeal  from  a  judgment  in  favor  of  the 
defendant  in  an  action  brought  by  appellants,  plaintiffs 
in  the  court  below,  for  a  permanent  injunction  restrain- 
ing the  defendant  from  interfering  with  certain  alleged 
water  rights  of  plaintiffs. 

The  only  question  urged  on  appeal  is  that  the  evidence 
does  not  support  the  judgment.  The  case  was  tried  to 
the  court  below  without  a  jury.  Prom  the  opinion  of 
Harwood,  District  Judge,  we  quote  the  following: 

"The  evidence  in  this  case  clearly  showed  that  what- 
ever rights  the  plaintiff  claimed  must  be  based  upon 
waters  having  their  source  below  the  point  where  the 
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so-called  Towle  Ranch  ditch  crosses  the  ravine  which  is 
referred  to  in  the  pleadings  and  in  the  testimony.  There 
is  some  claim  that  there  are  small  springs  in  addition 
to  the  large  one  situated  on  the  south  side  of  the  ravine, 
but  the  evidence  on  this  point  is  not  clear  or  convincing. 
The  only  clearly  established  source  of  water  supply 
except  the  waste  waters,  to  which,  of  course,  no  claim  of 
appropriation  can  be  made,  is  the  large  spring  above 
referred  to.  This  spring  has  a  constant  flow,  although 
it  varies  somewhat  in  quantity,  and  the  testimony  estab- 
lishes the  fact  that  in  the  summer  the  flow  of  the  spring 
in  question  is  somewhat  reduced,  probably  as  low  as  2V^ 
or  3  inches.  This  spring  is  located  a  distance  of  about 
600  yards  above  the  plaintiff's  land,  and  I  am  convinced, 
both  from  the  testimony  and  from  an  inspection  of  the 
premises,  which  was  had  in  company  with  the  repre- 
sentatives of  the  parties  and  the  parties  themselves,  that 
this  small  flow  of  water  will  not  reach  the  plaintiff's 
land  during  the  irrigating  season.  The  evaporation  and 
seepage  will  consume  it.  Undoubtedly,  when  this  flow 
was  added  to  the  waste  water  which  was  used  for  irri- 
gating above  the  spring,  or  that  might  be  used  for 
irrigating  below  the  spring,  there  might  have  been  a 
sufficient  head  of  water  flowing  down  the  ravine  to  be 
available.  But  steps  have  been  taken  to  save  this  waste 
water  and  carry  it  to  other  lands  of  the  defendant  com- 
pany. The  plaintiflf  has  failed  to  make  out  a  case  with 
such  clearness  of  proof  and  by  such  a  preponderance  of 
the  evidence  as  would  entitle  him  to  a  decree." 

It  is  too  well  settled  to  require  a  citation  of  authori- 
ties, that  a  judgment  will  not  be  reversed  for  insufficiency 
of  evidence  where  there  is  any  substantial  evidence  to 
support  it.  The  most  that  can  be  said  in  this  case  is 
that  the  evidence  is  conflicting.  The  court  below  not 
only  heard  the  evidence,  but  it  was  the  exclusive  province 
of  that  court  to  determine  the  weight  and  credibility  to 
be  given  to  the  testimony.  In  addition  to  hearing  the 
testimony,  the  judge,  in  company  with  the  respective 
parties,  made  a  personal  inspection  of  the  premises  in 
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controversy.  We  think  no  good  purpose  could  be  served 
by  entering  upon  a  consideration  of  the  evidence  in 
detail.  Suffice  it  to  say  we  have  examined  the  tran- 
script and  that  it  cannot  be  said  therefrom  that  there  is 
not  substantial  evidence  to  support  the  judgment 
Judgment  affirmed. 


I  No.  2247] 

In  the  Matter  op  the  Application  op  PHIL  A, 
WILUAMS  AND  JAMES  E.  LATHROP  POE  A 
Writ  of  Habeas  Corpus. 

[158Pac.518] 
1.  Cbiuihal  Law  —  Pbeximisaby  Exauinatiok  —  Sufficienct  of 
evidbncb. 

Testimony  on  a  preliminary  bearing  for  larceny  from  the 
person,  held.  In  habeas  corpus  proceedings,  not  to  make  reason- 
able or  probable  that  tbe  crime  was  committed  by  accused  so  as 
to  constitute  tbe  eufDcl^it  cause  necessary  under  Bev.  Laws, 
6987,  for  holdtoK  them  to  answer. 

Original  proceeding.  Application  for  writ  of  habeas 
corpus  by  Phil  A.  Williams  and  another.  Writ  granted, 
and  petitioners  discharged. 

R.  M.  Hardy,  for.  Petitioners : 

The  petitioners  should  be  discharged.  There  is  abso- 
lutely no  justification  for  the  holding  of  defendant 
Williams,  and  nothing  except  suspicion  upon  which  to 
hold  Lathrop.  The  testimony  taken  and  received  at  the 
preliminary  hearing  does  not  show,  or  tend  to  show, 
that  petitioners  committed  the  offense  charged,  or  any 
public  offense  whatsoever ;  it  does  not  show,  or  tend  to 
show,  that  they  committed  any  offense  lesser  than,  or 
contained  within,  the  offense  charged,  or  which  might 
be  a  part  of  the  offense  charged.  There  was  a  total 
and  entire  failure  on  the  part  of  the  state  to  adduce 
proof  at  the  preliminary  hearing,  or  to  show  sufficient 
cause,  or  any  cause,  to  believe  that  the  offense  of  larceny 
was  committed  at  the  time  and  place  mentioned  in  the 
complaint,  or  at  all,  or  that  the  petitioners  were  guilty 
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thereof.    The  case  comes  within  the  rule  of  failure  to 
show  reasonable  or  probable  cause. 

J.  E.  Powell,  District  Attorney,  and  E.  T.  Patrick, 
Deputy  Attorney-General,  for  Respondent: 

There  is  no  question  of  law  raised  in  this  case.  There 
can  be  only  an  application  of  the  rules  to  the  evidence 
as  disclosed  at  the  preliminary  examination.  It  is  not 
a  question  of  whether  the  testimony  shows  that  there 
is  sufficient  evidence  to  convict,  or  even  whether  there 
is  sufficient  to  support  a  judgment  in  case  a  conviction 
can  be  had.  But  the  question  is  merely  whether  it 
appears  to  the  committing  magistrate  that  a  crime  has 
been  committed,  and  whether  there  is  reasonable  cause 
to  believe  the  petitioners  guilty.  (Rev.  Laws,  6987;  Ex 
Parte  Heacock,  8  Cal.  App.  420;  Ex  Parte  MoUno,  39 
Nev.  360.) 

By  the  Court,  McCaeran,  J. : 

This  is  an  original  proceeding  in  habeas  corpus.  By 
the  petition  it  appears  that  one  Phil  A.  Williams  and 
one  John  E.  Lathrop  were  charged  before  the  justice 
of  the  peace  of  Lake  township,  Humboldt  County,  with 
the  crime  of  larceny  from  the  person  under  circum- 
stances not  amounting  to  robbery.  A  preliminary 
examination  was  held,  and  the  testimony  in  its  entirety, 
as  given  and  had  at  that  examination,  is  made  a  part 
of  the  petition  here. 

The  sole  ground  upon  which  petitioner  relies  for  the 
release  of  the  parties  restrained  of  their  liberty  is  that 
the  evidence  fails  to  establish  reasonable  or  probable 
cause  for  the  holding  or  detaining  or  restraining  of  the 
parties.  In  the  recent  case  of  Ex  Parte  Molino,  39  Nev. 
360,  157  Pac.  1012,  we  said: 

"It  is  not  required  upon  a  preliminary  examination, 
in  order  to  warrant  a  magistrate  in  holding  the  accused 
to  answer,  that  the  evidence  taken  as  a  whole  be  sufficient 
to  warrant  a  jury  in  reaching  a  conclusion  of  the  guilt 
of  the  accused  beyond  a  reasonable  doubt." 
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In  the  matter  at  bar,  however,  we  find  nothing,  even 
in  the  strongest  evidence  produced  for  the  stats,  upon 
which  reasonable  or  probable  cause  could  be  supported. 
The  testimony  of  the  complaining  witness  is  perhaps 
the  most  direct;  and  yet  at  no  place  in  his  evidence 
do  we  find  anything  that  would  warrant  the  holding  of 
the  parties  whose  release  is  sought. 

It  appears  that  on  the  night  on  which  the  alleged 
offense  was  committed,  the  complaining  witness  had 
been  drinking  to  a  considerable  extent.  At  the  solicita- 
tion of  Lathrop  he  went  to  the  saloon  conducted  by  the 
petitioner  Williams.  It  appears  that  there  they  entered 
into  a  game  of  matching  coin,  and  some  money  was 
exchanged.  While  there,  the  complaining  witness 
exchanged  coats  with  Lathrop;  and  his  testimony  in 
that  respect  is  as  follows : 

"Well,  he  said,  'Dutch,  let's  change  coats,'  and  he 
tried  to  pull  it  off,  but  I  let  him  have  my  coat,  and  at 
the  same  time  he  took  my  coat  and  put  it  on,  and  he 
was  quick ;  he  flopped  this  pocketbook  over  the  bar,  but 
I  saw  him. 

"Q.  And  where  was  that  pocketbook  before  he  flopped 
it  over  the  bar  ?    A,  In  my  coat. 

"Q.  In  your  right-hand  pocket,  the  one  you  have  pre- 
viously described?  A.  Yea;  1  don't  know  whether  the 
money  lost  out  by  being  flopped  over  the  bar  or  not,  but 
I  said  to  Williams,  'You  come  through  with  this  pocket- 
book  right  away,'  and  he  reached  down  and  gave  me 
this  pocketbook  back,  and  I  put  it  in  my  pocket,  and  I 
didn't  look  at  it,  but  I  think  I  went  over  to  Charlie 
Arobio's, 

"Q.  Did  you  examine  the  pocketbook  after  the  defen- 
dant Phil  Williams  handed  it  back  to  you?    A.  No. 

"Q.  About  how  long  was  it  after  the  defendant  Lath- 
rop tossed  it  over  the  bar  before  the  defendant  Phil 
Williams  handed  you  back  the  pocketbook?  A.  Oh, 
maybe  I  could  count  to  five  or  maybe  to  ten.  He  dropped 
it  over  and  I  kind  of  looked  over,  and  maybe  I  could 
have  counted  five. 
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"Q.  And  you  saw  this  pocketbook  flop  down  on  the 
other  side  of  the  bar,  and  he  reached  down  and  handed 
it  back  to  you?    A.  Yea. 

"Q.  Could  you  see  the  pocketbook  during  any  of  the 
time  after  it  was  flopped  over  the  bar  until  it  was 
handed  back  to  you?    A.  Yes,  I  looked  over  and  saw  it. 

"Q.  Where  was  it  when  you  looked  over  and  saw  it? 
A.  It  was  on  the  inside  of  the  bar  on  the  floor. 

"Q.  When  did  you  look  over  the  bar,  before  or  after 
you  spoke  to  Phil  Williams  and  told  him  to  hand  it  back 
to  you?  A.  Well,  I  watched  it  right  away.  When  the 
pocketbook  flopped  there  I  looked  right  away  until  he 
reached  down  and  handed  it  over  again.  I  never  would 
have  noticed,  but  I  heard  the  flopping,  and  I  said: 
'Come  on,  I  want  this  money  back ;  I  want  this  pocket- 
book.' 

"Q.  Bid  the  defendant  Phil  Williams  hand  it  to  you 
directly  after  he  picked  it  up,  or  was  there  a  space  of 
time?  A.  No,  he  kind  of  reached  down  like  that  (dem* 
onstrating)  and  came  up  and  handed  it  over  to  me. 

"Q.  To  the  best  of  your  judgment,  tiien,  you  could 
have  counted  flve?  A.  Yes,  maybe  flve  or  ten;  flve  any- 
how. 

"Q.  When  the  defendant  Lathrop  asked  you  to  change 
coats,  what  else  did  he  say  at  the  time,  if  anything? 
A.  He  didn't  say  much ;  he  said,  'Let's  see  how  your  coat 
fits  me';  he  said, 'I  think  you  and  me  are  the  same  size'; 
and  I  didn't  see,  after  he  got  that  coat  on,  how  he  took 
it  out,  but  I  saw  the  pocketbook  flop  down. 

"Q.  You  didn't  see  him  with  the  pocketbook  in  his 
hand  prior  to  the  time  you  saw  it  going  over  the  bar? 
A.  No;  I  saw  it  the  minute  it  flopped  down." 

In  addition  to  this,  the  complaining  witness  testified 
that  the  pocketbook  was  handed  to  him  by  Williams  and 
never  left  his  possession  thereafter  to  his  knowledge. 

It  appears  that  after  the  incident  related  in  the  testi- 
mony of  the  complaining  witness  he  went  to  another 
saloon,  and  there,  in  an  intoxicated  condition,  was 
assisted  to  a  chair  by  the  bartender  of  the  place.     He 
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slept  in  the  chair  for  several  hours;  on  awakeninEr,  he 
attempted  to  buy  a  drink  in  the  place,  when  for  the  first 
time  discovered  that  his  money  was  gone. 

Section  6987  of  our  Revised  Laws,  applying  to  pre- 
liminary examinations,  is  as  follows : 

"If,  however,  it  appears  from  the  examination  that  a 
public  offense  has  been  committed,  and  there  is  sufficient 
cause  to  believe  the  defendant  guilty  thereof,  the  magis- 
trate must  make  or  indorse  on  the  depositions  and  state- 
ment, an  order  signed  by  him  to  the  following  effect: 
'It  appearing  to  me  by  the  within  depositions  and  state- 
ment (if  any),  that  the  offense  therein  named  (or  any 
other  offense  according  to  the  fact,  stating  generally  the 
nature  thereof)  has  been  committed,  and  that  there  is 

sufficient  cause  to  believe  the  within-named  

guilty  thereof,  I  order  that  he  be  held  to  answer  the 
same.' "  (Rev.  Laws,  6987.) 

In  the  case  of  In  Re  KeUy,  28  Nev.  491,  83  Pac.  223, 
this  court  has  held  that  in  order  to  justify  a  magistrate 
in  holding  one  accused,  the  evidence  need  not  show  guilt 
beyond  a  reasonable  doubt.  We  subscribe  to  this  rule  as 
it  has  been  generally  stated  by  this  and  other  courts. 
But  neither  this  rule  nor  any  other  of  which  we  are 
aware  goes  so  far  as  to  say  that  the  committing  magis- 
trate may  hold  one  accused  to  answer  where  no  cause 
appears ;  and  in  the  case  at  bar  we  find  nothing,  as  we 
read  the  record,  that  might  be  termed  sufficient  cause 
to  make  it  either  reasonable  or  probable  that  the  crime 
of  larceny  from  the  person  was  committed  by  the  parties 
so  charged.  Indeed,  the  circumstances  surrounding  the 
incident  in  the  Williams  saloon  were  not  even  sufficient 
to  arouse  the  suspicion  of  the  complaining  witness  at 
the  very  time  at  which  the  incident  took  place.  There  is 
testimony  in  the  record  to  show  that  several  hours  after 
the  incident  in  the  Williams  barroom  the  complaining 
witness  exhibited  the  pocketbook  to  a  disinterested 
party,  and  that  at  that  time  it  contained  a  number  of 
bills ;  and  at  that  time  the  complaining  witness,  accord- 
ing to  the  record,  boasted  of  having  $260  therein. 
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Taking  Uie  testimony  in  its  entirety  aa  it  is  presented 
to  U3  in  the  record,  it  is  our  judgrment  that  there  is  no 
reasonable  or  probable  cause  sufficient  to  hold  these 
parties  accused,  or  to  deprive  them  of  their  liberty. 

It  is  the  order  of  the  court  that  the  writ  prayed  for 
be  granted  and  perpetuated,  and  that  Phil  A.  Williams 
and  John  E.  Lathrop,  in  whose  behalf  the  petition  is 
laid  before  this  court,  be  discharged. 


INo.  2191] 

In  the  Matter  op  the  Estate  of  JENNIE 
LEWIS,  Deceased. 

I159Pac.9611 

1.  Wills  —  Death  of  Devisee  —  Ribmts  of  Heirs  —  Statutes  — 

"Devi  sbb" — "Devise" — ■  'Legatee" — "Legacy.'  ' 

tinder  Rev.  Lavrs,  6210.  continued  practically  In  the  form 
lu  which  It  was  enacted  In  1862,  providing  tbat  when  an; 
estate  shall  be  devised  to  any  relative  o(  the  testator  and  the 
devisee  sball  die  before  the  testator,  leaviuR  lineal  descen- 
dants, they  shnll  take  such  estate  as  the  devisee  would  have 
taken  had  he  survived  the  testator,  and  In  view  of  the 
specific  use  of  the  terms,  "devises,"  "legacies,"  etc.,  In  section 
SSXi,  and  the  specific  and  correct  use  of  the  words  "devisee" 
aud  "devisor"  in  section  8220,  and  la  the  absence  of  an  Inter- 
changeable or  indiscriminate  use  of  such  terms  In  the  statute, 
the  words  "devisee"  and  "devise"  are  not  to  be  given  the  scope 
of  "legatee"  and  "legacy,"  and  do  not  comprehend  the  dispo- 
sition of  personal  property ;  so  that,  where  a  will  gave  and 
bequeathed  the  residue  of  all  property  of  testatrix  to  a  relative 
iind  her  daughter  and  the  devisee  predeceased  the  testatrix, 
the  daughter  was  entitled  to  all  the  residue  of  the  realty,  and 
to  one-half  tbe  residue  of  tbc  personal  property,  but  as  to  the 
other  bait  of  the  residue  of  tbe  personal  property,  tbe  testatrix 
died  Intestate. 

2.  Statutes-— Con STBUCTioN — Common-Law    Sense  of  Wokds. 

Where  a  statute  uses  a  word  which  is  well  known  and  has 
a  definite  sense  at  common  law,  without  specific  deBnltlon.  It 
will  be  presumed  to  be  used  in  Its  eoramon-law  sense,  unless  It 
clearly  appears  that  it  was  not  so  intended, 

3.  Wills  —  Construction  ■ — "Bequeath"    Distinguished    from 

"Devise." 

The  word  "bequeath"  Is  generally  used  to  e.vpress  a  gift  of 
liersonaity  made  In  a  last  will,  aud  the  word  "devise"  is  a 
refill  gpiieraily  used  to  express  a  gift  of  realty  made  by  will. 
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4.  Statutes— CoNSTBftTio.N — Technical  Wobos. 

Tet-buk-al  worils  and  pbraseH  having  peculiar  and  appro- 
jirlate  meaning  In  law  are  to  be  uuderstixxl  aticordlng  to  tlieir 
Technical  Iniiwrt:  but  to  sik*  role  there  is  nu  exception  where 
n-nrda  are  im<h1  to  express  convertible  terms  in  a  atatnte,  and 
where  a  conrt,  seeking  to  carry  out  the  legialatlve  will,  applies 
to  the  teriiiH  the  ineiiolug  that  will  give  the  most  unrestricted 
,m-ope  to  the  ena<-tiuent. 

Appeal  from  Second  Judicial  District  Court,  Washoe 
County ;  R.  C.  Stoddard,  Judge. 

In  the  matter  of  the  estate  of  Jennie  Lewis,  deceased. 
Objections  were  filed  to  the  amended  petition  for  dis- 
tribution, and  from  a  final  decree  of  distribution  Delle 
B.  Boyd,  administratrix  with  the  will  annexed,  appeals. 
Decree  alfirmed. 

Statement  of  Facts 

On  the  24th  day  of  June,  1914,  Jennie  Lewis,  a  widow, 
died,  leaving  an  estate  consisting  of  both  real  and  per- 
sonal property  within  the  county  of  Washoe,  State  of 
Nevada.  As  to  the  disposition  of  this  estate,  she  left  a 
last  will  and  testament,  which  last-named  instrument 
was  duly  admitted  to  probate  in  the  district  court.  The 
testatrix  left  no  surviving  husband,  nor  child,  nor  child 
or  children  of  any  deceased  child ;  and,  as  appears  from 
the  record,  her  sole  and  only  heirs  at  law  were  a  sister, 
Elizabeth  Johnston,  a  brother,  Charles  Johnston,  and  a 
nephew,  Robert  Johnston,  the  son  and  only  heir  of  Rob- 
ert Johnston,  deceased  brother  of  testatrix.  The  will  of 
the  deceased  set  forth  several  gifts,  devises,  and  bequests 
to  individuals,  friends,  and  relatives ;  and  section  17  of 
the  instrument  is  as  follows : 

"All  the  rest  and  residue  of  my  property,  of  every 
kind  and  character,  wheresoever  situated,  which  I  may 
own  or  possess  at  the  time  of  my  death,  I  give  and 
bequeath  to  Mrs.  Hattie  Cunningham  and  her  daughter 
Hattie,  residing  at  2220  Webster  Avenue,  in  the  city  of 
Mattoon,  in  the  State  of  Illinois." 

All  matters  and  things  essential  to  the  due  carrying 
out  of  the  administration  having  been  accomplished,  the 
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administratrix  with  the  will  annexed  filed  her  petition 
for  the  distribution  of  the  said  estate,  and  on  the  28th 
day  of  May,  1915,  filed  an  amended  petition  for  distri- 
bution. In  the  said  amended  petition  for  distribution, 
it  was  alleged : 

"That  by  the  terms  of  said  will  Mrs.  Hattie  Cunning- 
ham is  named  as  a  residuary  devisee  and  legatee,  and, 
as  this  administratrix  is  informed  and  believes  and 
alleges  the  fact  to  be,  that  the  real  name  of  the  said 
devisee  and  legatee  is  Harriet  B.  Cunningham,  and  that 
she  died  prior  to  the  death  of  the  testatrix,  Mrs.  Jennie 
Lewis.  That  by  the  terms  of  said  will,  one  of  the  resid- 
uary devisees  and  legatees  named  and  designated  therein 
as  Hattie,  the  daughter  of  said  Mrs.  Hattie  Cunning- 
ham, is,  as  this  administratrix  is  informed  and  believes 
and  alleges  the  fact  to  be,  Mrs.  Harriet  E.  Bailey,  resid- 
ing at  No.  6845  Euclid  Avenue,  in  the  city  of  Chicago, 
State  of  Illinois;  that  she  was  sometimes  called  and 
known  as  Hattie  Cunningham,  and  that  she  was  known 
to  the  decedent  by  the  name  of  Hattie,  and  that  she  is  the 
only  child  and  sole  heir  of  said  Harriet  B.  Cunningham, 
designated  in  said  will  as  Hattie  Cunningham.  That 
this  administratrix  is  informed  and  believes  and  alleges 
the  fact  to  be  that  the  said  Mrs.  Harriet  E.  Bailey  is  a 
second  cousin  of  the  said  deceased,  Jennie  Lewis.  That 
the  next  of  kin  of  said  Jennie  Lewis,  whom  your  peti- 
tioner is  advised  and  believes  and  therefore  alleges  to 
be  the  heirs  at  law  of  said  testatrix,  are  Eliza  Johnston, 
a  sister,  residing  at  Sullivan,  Moultrie  County,  State  of 
Illinois;  Charles  Johnston,  a  brother,  residing  at  Reno, 
Nevada ;  and  Robert  Johnston,  whose  residence  is 
unknown,  a  son  and  only  heir  of  Robert  Johnston,  a 
deceased  brother  of  said  Jennie  Iiewis,  deceased." 

Pursuant  to  the  prayer  of  the  petitioner  for  distribu- 
tion, the  court  found  and  decreed : 

"That  the  said  Harriet  E.  Bailey,  is  entitled  to  have 
distributed  to  her,  as  a  residuary  devisee  and  as  sole 
heir  to  the  estate  of  Harriet  B.  Cunningham,  all  of  the 
residue  of  the  real  estate  belonging  to  the  estate  of  said 
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Jennie  Lewis,  deceased.  That  she  is  entitled  to  have 
distributed  to  her  one-half  of  the  residue  of  the  per- 
sonal property  belonging  to  said  estate  of  Jennie  Lewis, 
deceased.  That  by  reason  of  the  death  of  said  Harriet 
B.  Cunningham  prior  to  the  death  of  said  Jennie  Lewis, 
deceased,  all  the  right,  title,  and  interest  bequeathed  to 
her  by  said  will  as  a  residuary  legatee  of  the  estate  of 
Jennie  Lewis,  deceased,  lapsed,  and  the  said  Jennie 
Lewis,  as  to  one-half  of  the  residue  of  the  personal 
property  of  her  estate,  died  intestate." 

Written  objection  having  been  filed  to  the  amended 
petition  for  final  distribution  prior  to  the  rendition  of 
the  decree,  she  appeals  from  said  decree  of  distribution 
to  this  court 

Hoyt,  Gibbons  &  French,  for  Appellants : 
The  words  "devised"  and  "devisee,"  as  used  in  sec- 
tion 6219,  Revised  Laws,  should  not  be  restricted  to 
their  narrow,  old-time,  common-law  meaning,  but  should 
be  given  the  later  and  more  modeni  signification,  includ- 
ing within  their  meaning  the  terms  "legacy"  and 
"legatee." 

The  purpose  of  section  6219,  Revised  Laws,  was  to 
prevent  lapses,  and  the  intention  of  the  legislature  was 
to  prevent  the  lapsing  of  legacies  as  well  as  the  lapsing 
of  devises.  The  main  purpose  of  the  section  was  to 
prevent  intestacy;  and,  if  counsel  for  appellant  is  cor- 
rect in  his  contention,  we  would  be  in  ttie  unavoidable 
position  of  enforcing  the  will  as  to  all  of  the  real  prop- 
erty in  the  residuum  and  one-half  only  of  the  personal 
property,  leaving  the  other  one-half  of  the  latter  in  the 
residuum  to  be  distributed  as  though  no  will  were  in 
existence.  The  words  "bequest"  and  "devise"  are  now 
used  indifferently  and  interchangeably.  {Borguer  v. 
Brown,  133  Ind.  391,  33  N.  E.  92;  Rountree  v.  Pursell, 
11  Ind.  App.  522,  39  N.  E.  747.)  The  rule  prevails  in 
the  interpretation  of  statutes  as  well  as  of  wills.  (Evans 
V.  Price,  8  N.  E.  857;  People's  Trust  Co.  v.  Smith.  82 
Hun,  494,  31  N.  Y.  Supp.  522;  In  Re  CampbeU,  75  Pac. 
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858 ;  People  v.  Petri,  61  N.  E.  499 ;  Logan  v.  Logan,  17 
Pac.  99.) 

James  T.  Boyd,  for  Respondents: 

The  entire  act  concerning  wills  (Rev.  Laws,  6202- 
6222)  shows  an  accurate  use  of  legal  terms,  the  words 
being  used  in  their  strict  legal  signification.  Under  the 
common  law,  and  all  rules  of  definition,  the  term  "devise" 
means  "a  disposition  of  real  property  contained  in  a 
man's  last  will  and  testament."  (2  Blackstone,  372; 
Anderson's  Law  Dictionary,  353.) 

The  courts  will  construe  and  define  words  in  their 
ordinary  meaning,  unless  it  clearly  appear  that  a  differ- 
ent intention  existed.  "Where  a  statute  uses  a  word 
which  is  well  known  and  has  a  definite  sense  at  common 
law,  without  defining  it,  it  will  be  presumed  to  be  used 
in  that  sense,  and  will  be  so  construed,  unless  it  appears 
that  it  was  not  so  intended."  (Sunderland,  vol.  2,  sec. 
398;  In  Re  Ross.  140  Cal.  283.) 

Unless  it  clearly  appear  that  the  legislature  used  the 
terms  "devise"  and  "bequeath"  interchangeably,  or  that 
they  were  intended  to  have  a  different  meaning  from 
that  ordinarily  given  them,  the  court  will  give  them 
the  definition  which  they  have  in  law.  (Lasher  v.  Lasher, 
13  Barb.  106;  Logan  v.  Logan,  17  Pac.  99;  Woerner,  vol. 
2,  sec.  413.) 

The  most  casual  examination  of  the  entire  statute 
relating  to  wills  will  convince  the  court  that  the  legis- 
lature used  the  language  in  its  exact  meaning;  and 
under  well-established  rules,  universally  followed  by  all 
courts,  the  word  "devise,"  as  used  in  the  statute,  refers 
solely  to  lands. 

By  the  Court,McCAERAN,  J.,after  stating  the  facts : 

1.  It  may,  we  think,  be  properly  stated  that  but  one 

question  is  presented  in  this  appeal,  and  that  a  question 

of  construction  and  application  of  a  statutory  provision. 

The  law  of  this  state  concerning  wills  was  enacted 

by  the  legislature  of  1862,  and,  with  but  one  slight 
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exception,  has  remained  since  unamended,  and  is  handed 
down  to  us  in  our  Revised  Laws  practically  in  its  origi- 
nal form  and  verbiage.  Our  law  in  this  respect  is  found 
from  sections  6202  to  6222,  inclusive,  Revised  Laws  of 
1912.  It  is  with  section  18  of  the  act  (section  6219, 
Revised  Laws)  that  we  have  to  deal  in  the  matter  at 
bar: 

"When  any  estate  shall  be  devised  to  any  child  or 
other  relation  of  the  testator,  and  the  devisee  shall  die 
before  the  testator,  leaving  lineal  descendants,  such 
descendants  shall  take  the  estate  so  given  by  the  will, 
in  the  same  manner  as  the  devisee  would  have  done  if 
he  would  have  survived  the  testator." 

Under  the  provisions  of  this  statute,  we  are  asked 
the  question :  Did  Harriet  B.  Cunningham,  or  Harriet 
E.  Bailey  as  she  is  now  known,  as  the  daughter  of 
Hattie  Cunningham,  deceased,  a  beneficiary  under  the 
will  of  Jennie  Lewis,  take  that  part  of  the  residue  of 
the  estate  of  Jennie  Lewis  consisting  of  personal  prop- 
erty which  would  have  passed  to  her  mother  had  the 
latter  survived  the  testatrix? 

Appellant  here,  while  admitting  that  the  word 
"devise,"  or  "devised,"  as  used  in  the  statute  at  com- 
mon law  and  in  ordinary  acceptation,  applies  to  real 
property,  yet  contends  that  what  they  term  a  "more 
modern  meaning"  should  be  applied,  so  that  the  term 
should  also  comprehend  the  disposition  of  personal 
property.  In  other  words,  appellant  takes  the  position 
that  the  words  "devised"  and  "devisee"  should  be  given 
such  a  scope  of  meaning  as  to  include  that  compre- 
hended by  the  words  "legacy"  and  "legatee."  In  fur- 
therance of  the  contention  they  refer  us  to  a  line  of 
decisions  where  courts  have  announced  that  view. 

In  the  case  of  Rountree,  Administratrix,  v.  Pursell  et 
al.,  11  Ind.  App.  522,  39  N.  E.  747,  it  was  held  that  the 
word  "devise"  usually  relates  to  real  estate  acquired 
through  a  will ;  that  it  is  a  gift  by  will  of  real  estate, 
and  cannot  be  applied  with  legal  precision  to  personal 
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property.  A  bequest,  on  the  other  hand,  ia  a  gift  by 
will  of  peraonal  property ;  but,  says  the  court : 

"In  order  to  favor  the  manifest  intent  of  the  testator, 
•  •  •  the  courts  often  construe  the  word  'bequest'  to 
mean  'devise,'  and  'devise'  to  mean  'bequest,' " 

The  reasoninfT  there  followed  by  the  court  might  have 
proper  application  where,  as  in  the  State  of  Indiana, 
the  legislature  had  used  the  terms  "devise"  and 
"bequeath"  or  "bequest"  and  "devise"  more  or  less 
indiscriminately  or  interchangeably^  at  least  to  such  an 
extent  that  the  court  was  justified  in  saying  that: 

"Whilst  some  confusion  exists  in  the  terms  used,  we 
think  it  clear  that  the  enactment  governs  the  descent  of 
real  estate  as  well  as  the  distribution  of  personalty. 
This  much  is  clear:  That  when  personal  property  has 
reached  that  point  when  the  law  undertakes  to  divide 
it  among  the  persons  entitled  to  it,  it  shall  be  divided 
in  the  same  manner  and  into  the  same  parts,  and  to 
the  same  persons  that  real  estate  is  divided  when  it 
descends.  We  have  no  other  statute  in  this  state  regu- 
lating the  distribution  of  the  surplus  of  the  estate  of  an 
intestate.  And  we  have  no  other  enactment  regulating 
the  descent  of  the  real  estate  of  an  intestate.  Descent 
and  distribution  are  combined  in  the  same  act." 

In  the  case  of  Logan  v.  Logan,  11  Colo.  44,  17  Pac.  99, 
the  Supreme  Court  of  Colorado  had  under  considera- 
tion the  question  here  presented,  and  there  held  that 
"legacies  and  bequests"  as  used  in  the  statute  embraced 
"devises,"  It  will  be  noted,  however,  that  the  court  in 
arriving  at  this  conclusion  did  so  by  reason  of  the  acts 
of  the  legislature  of  the  State  of  Colorado  and  an  indis- 
criminate use  of  the  terms  by  that  body.    The  court  said : 

"Our  legislature  has  not  always  used  these  words  in 
their  strict  legal  sense,  which  fact  of  itself  would 
authorize  us  to  inquire  in  what  sense  they  were 
employed  in  the  present  instance.  Section  3481,  Gen. 
St.,  empowers  testators  to  devise  all  their  estate  in 
'lands,   tenements,   hereditaments,    annuities,  or  rents 
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charged  upon  or  issuing  out  of  them,  or  sroods  and 
chattels  and  personal  estate  of  every  description  what- 
soever, by  will  or  testament.'  " 
.  The  court  concludes  its  reasoning  in  the  following : 

"No  violence  is  done  by  giving  the  words  referred  to 
the  enlarged  application  which  the  authorities  above 
referred  to  hold  to  be  admissible,  and  which  the  framers 
of  these  statutes  have  themselves  applied." 

What  vi-as  the  intention  of  our  legislature  when  it 
used  the  worda  "devised"  and  "devisee"  in  section  6219? 

It  will  be  noted  that  in  section  4  of  the  act  (section 
6206,  Revised  Laws,  1912)  the  terms  "devises,"  "lega- 
cies," and  "gifts"  are  specifically  made  use  of.  In  sec- 
tion 19  of  the  act  (section  6220,  Revised  Laws,  1912) 
we  find  the  legislature  making  specific  and  correct  use 
of  the  words  "devisee"  and  "devisor."  Nowhere  in  the 
act  do  we  find  an  interchangeable  or  indicriminate  use 
of  the  terms  here  referred  to,  but  in  each  instance  the 
terms  appear  to  be  correctly  used,  and  used  in  the  same 
sense  as  was  customary  at  common  law. 

2.  Where  a  statute  uses  a  word  without  specific  defini- 
tion which  is  well  known  and  had  a  definite  sense  at 
common  law,  it  will  be  presumed  to  be  used  in  its 
common-law  sense,  and  will  be  so  construed  unless  it 
clearly  appears  that  it  was  not  so  intended.  (2  Lewis's 
Sutherland,  Stat.  Const.,  757,  2d  ed.) 

3.  It  will  not  be  gainsaid,  we  apprehend,  that  the 
word  "bequeath"  ia  one  generally  used  to  express  a  gift 
of  personalty  made  in  a  last  will  or  testament.  The 
word  "devise"  is  a  term  generally  used  to  express  a 
gift  of  realty  made  by  last  will  or  testament.  That 
these  terms  have  been  by  the  courts  construed  in  some 
instances  to  have  interchangeable  significance  takes 
sanction  rather  from  the  use  made  of  the  terms  by  the 
legislative  bodies  of  the  respective  states  where  such 
construction  has  been  applied.  (In  Re  Campbell's  Estate, 
27  Utah,  361,  75  Pac.  851;  Evans  v.  Price.  118  111.  593, 
8  N.  E.  854.) 

4.  It  is,  we  think,  a  general  principle  that  technical 
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words  and  phrases  having  peculiar  and  appropriate 
meaning  in  law  shall  be  understood  according  to  their 
technical  import.  This  rule,  however,  has  its  excep- 
tion where  words  are  used  to  express  convertible  terms 
.  in  a  statute,  and  where  a  court,  seeking  to  carry  out  the 
will  of  the  legislative  body,  applies  to  the  terms  the 
meaning  that  will  give  the  most  unrestricted  scope  to 
the  enactment. 

In  the  case  of  Desloge  v.  Tucker,  196  Mo.  587,  94 
S.  W.  283,  the  Supreme  Court  of  Missouri,  having  under 
consideration  the  force  and  effect  of  a  statute  wherein  it 
was  provided  that,  on  filing  of  petition  for  sale  of  real 
estate  of  a  decedent,  notice  be  published,  provided,  that 
where  the  heirs  or  "devisees"  are  residents  of  the  county, 
notice  shall  be  served  on  each,  held,  that  the  word 
"devisees"  does  not  include  legatees. 

The  statute  of  the  State  of  California,  as  enacted  in 
1872  and  for  many  years  prevailing  in  that  state,  was 
quite  analogous  to  our  statute  here  under  consideration. 
(Section  1310,  Civil  Code  of  California,  1903.) 

In  the  Matter  of  the  Estate  of  Ross,  140  Cal.  288,  73 
Pac.  978,  the  supreme  court  of  that  state  held  that  the 
statute  did  not  apply  to  legacies,  but  simply  to  devises. 
There  the  court  took  occasion  to  remark: 

"In  the  whole  chapter  on  Wills  (Civ.  Code,  sees.  1270- 
1377)  the  legislature  has,  with  extreme  care  and  techni- 
cal accuracy,  used  the  terms  'devise'  and  'legacy'  in  their 
well-recognized  common-law  sense  and  distinction;  the 
one  as  a  testamentary  disposition  of  land,  the  other  a 
like  disposition  of  personalty." 

The  court  referred  to  the  intendment  of  the  legisla- 
ture as  made  manifest  by  the  several  sections  of  the  act 
wherein  the  terms  "devise"  and  "devisee"  and  "legacy" 
and  "legatee"  were  used  "with  legal  exactness,"  and 
hence  with  the  intention  to  employ  them  precisely  as 
defined  at  common  law.  In  that  case  the  court  applied 
the  rule  which  we  think  applicable  to  the  matter  at  bar : 

"Where  clear,  direct,  and  explicit  terms  are  used  by 
the  legislature,  which  have  had  a  definite  meaning  since 
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the  beginning:  of  common-law  terminology,  there  can  be 
no  room  for  discussion  as  to  their  meaning.  Time  has 
marked  them  too  distinctly  not  to  be  elearly  recognized 
and  understood." 

The  court  in  that  case  commented  on  the  fact  that 
the  legislature  should  have  limited  the  application  of 
section  1310  to  devises  alone,  and  refers  to  the  fact  that 
the  act  concerning  wills  as  passed  by  the  first  session  of 
the  legislature  of  the  State  of  California  in  1860  set 
forth  this  section  the  same  as  it  stood  in  the  code  in  1903. 

It  may  not  be  out  of  place  to  remark  here  parentheti- 
cally that,  inasmuch  as  many  of  the  members  of  our 
territorial  legislature  of  1862  were  former  residents  of 
the  State  of  California,  and  as  much  of  the  statute  law 
found  to  have  been  enacted  by  that  session  had  its 
prototype  in  the  State  of  California,  it  is  not  unreason- 
able to  suppose  that  this  section  was  teken,  in  substence, 
at  least,  from  the  statute  of  that  state. 

The  decision  of  the  Supreme  Court  of  California  in 
the  Matter  of  the  Estate  of  Ross  was  followed  by  a 
specific  enactment  of  the  legislature  of  the  Stete  of 
California,  wherein  the  statute  passed  upon  in  that  case 
was  amended  in  1905,  and  section  1310  of  the  Civil 
Code  of  California  now  reads : 

"When  any  estete  is  devised  or  bequeathed  to  any 
child,  or  other  relation  of  the  testator,  and  the  devisee 
or  legatee  dies  before  the  testator,  leaving  lineal  descen- 
dants, such  descendants  take  the  estate  so  given  by  the 
will,  in  the  same  manner  as  the  devisee  or  legatee  would 
have  done  had  he  survived  the  testator." 

In  the  Matter  of  the  Estate  of  Claus  Spreckels  (Cof- 
fey's Prob.  Dec.  vol.  6,  p.  348),  Judge  Coffey,  referring 
to  the  original  as  well  as  to  the  amended  statute  of  the 
State  of  California,  commenting  on  the  decision  of  the 
Supreme  Court  of  California  in  the  Ross  case,  sttpra, 
emphasized  the  assertion  that  the  statute  of  California 
as  it  stood  at  the  time  of  the  decision  in  the  Ross  case 
admitted  of  no  other  construction,  inasmuch  as  the  use  of 
the  terms  "devise"  and  "devisee,"  "legacy"  and  "legatee," 
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all  through  the  chapter  on  wills  with  legal  exactness 
exhibited  the  intention  of  the  legrislature  to  employ  them 
precisely  as  defined  at  common  law,  and  hence  the 
word  "devise"  as  used  in  the  former  statute  of  Califor- 
nia in  the  chapter  pertaining  to  wills  applied  only  in 
its  common-law  acceptation,  and  hence  affected  realty 
rather  than  personalty. 

We  are  asked  to  give  to  the  word  "devise"  a  more 
modem  significance,  in  order  that  it  may  apply  inter- 
changeably with  the  word  "bequeath."  Indeed,  if  we  had 
the  power  of  legislation,  we  might  so  declare,  but  such 
function  is  not  ours.  While  we  may  be  at  a  loss  to  know 
why  the  act  of  the  legislature  was  so  worded,  we  can- 
not change  the  words  or  alter  the  policy.  It  has  stood 
all  of  these  years  unamended,  and  we  are  bound  to 
construe  the  term  in  accordance  with  the  intendment  of 
that  branch  of  the  government  as  best  we  may  ascertain 
that  which  was  the  intendment. 

The  authorities  found  on  the  subject  are  quite  well 
divided;  the  one  line  holding  strictly  to  a  common-law 
interpretation  of  the  terms  here  involved;  the  other, 
giving  the  terms  interchangeable  significance,  base  their 
reasoning  upon  the  intention  of  the  legislature  as 
expressed  in  the  several  legislative  enactments. 

As  was  indicated  in  the  Ross  case  by  the  Supreme 
Court  of  California,  so  here  we  may  say,  if  our  legisla- 
ture by  the  language  used  in  the  act  pertaining  to  wills 
had  used  the  terms  "devise"  and  "bequeath"  indis- 
criminately or  with  interchangeable  meaning,  we  would 
be  inclined  to  follow  that  line  of  decisions  which  holds 
that  the  term  "devise"  may  comprehend  a  conveyance 
by  will  of  personalty  as  well  as  realty.  But  the  legisla- 
tive intendment  is  our  lodestar  in  applying  and  con- 
struing statutory  enactments,  and  we  find  nothing  in 
this  statute  that  would  cause  us  to  believe  that  the 
legislature  used  the  term  in  other  than  its  common-law 
significance. 

The  decree  of  the  lower  court  must  be  affirmed. 

It  is  so  ordered. 
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I  No.  22071 
BOARD  OF  COUNTY  COMMISSIONERS  OF  NYE 
COUNTY,  Appellant,  v.  HENRY  SCHMIDT  and 
RUSSELL  WILLIAMS,  Copaetnbrs  Doing  Busi- 
ness Uni»»  the  Firm  Name  and  Style  of  The 
ToNOPAH  Hardware  Company,  Respondent. 

1 157  Pair.  1073] 

1.  I.ICENSEH POWEK    TO    LICENSE    OB    TAX STATUTE "T'NltifOBPO- 

RATEn   TOWNB." 

The  provlKO  to  Ktats.  1881.  c.  48.  added  by  State.  1889.  c.  4.1. 
rendluff  thnt  In  all  unincorporated  ritiee  aud  towns  tbe  board 
of  county  i.-omuilasion('r8  shall  have  power  to  fix  and  i-ollect  a 
tax  upon  certain  busiueHxeit  and  BiunseinentB.  aod  none  otber. 
does  not  apply  to  towns  wblcb  eatabllshed  tbeir  form  of  gnv- 
eniment  after  the  un  in  corpora  te<i  town  act  (Stats.  1879.  e.  98). 
had  been  repealed  by  Stats.  1887,  c.  43.  or  to  towns  wbich,  by 
reason  of  their  having  a  voting  population  of  600  or  more,  ipto 
facto  eome  under  the  genernl  town  government  act.  the  term 
"unincorporated  towns"  not  referring  to  all  towns  wltbln  the 
Htate  not  Incorporated ;  as  to  give  It  such  an  interpretation 
would  nullity  the  grant  by  the  legislature  In  the  iKidy  of  the 
act  of  power  to  boards  of  county  comnileelouers  to  levy  and 
collect  a  license  tax  upon  numerous  speciflc  businesses,  but 
referring  specifically  to  towns  which  have  assumed  a  form  of 
town  govemnieut  under  the  act  of  1879  entitled  "An  act  to 
provide  for  the  govcnmient  of  unincorporated  towns  In  tbis 

2.  Statutes — Constkixtion. 

In  conntrulntE  a  statute  the  court  must  avoid  on  Interpreta- 
tion wbich  will  result  In  abnurd  consequences. 

3.  Statutes — Constbuctiom. 

Legislative  acts  shoul<l  he  construed  so  as  to  make  all  parts 
thereof  barmonlous,  If  a  reasonable  construirtlon  can  acuom- 
plish  the  result. 

4.  Statutes— ('ossTRL-cTios. 

Where  the  legislative  body  manifests  a  dednlte  pnnwse  In  an 
ni't.  It  will  be  presumeil  that  in  furtherance  of  sueh  purpose 
the  lawmaiting  power  formuliitHl  the  subsidiary  provisions  in 
harmony  therewith. 

5.  Statutes— Con STRUiTioN. 

It  will  not  be  assumed  that  one  part  of  a  legislative  act 
will  make  ino|x-rative  or  nullify  another  part  of  the  same  act. 
If  a  different  and  more  reasonable  construction  can  be  applied, 
fi.  Statutes — Constbuctios, 

In  (H>nstrulng  statutes  iHturts  muHt  presume  a  legislative 
inteiidiiLCiit  of  renMinalilc  operation  of  all  parts  of  the  act. 

Appeal  from  the  Fifth  Judicial  District  Court,  Nye 
County;  Mark  R.  AveHll,  Judge. 
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ArgUDKDt  foe  Appellant 


Action  by  the  Board  of  Commissioners  of  Nye  County, 
acting  for  the  use  and  benefit  of  the  inhabitants  of  the 
town  of  Tonopah,  against  Henry  Schmidt  and  another, 
copartners  doing  business  under  the  firm  name  and  style 
of  The  Tonopah  Hardware  Company.  From  a  judgment 
and  order  for  defendants,  plaintiff  appeals.  Judgment 
and  order  reversed,  and  cause  remanded,  with  instruc- 
tions that  judgment  be  entered  for  plaintiff.  [Petition 
for  rehearing  pending.] 

J.  A.  Sanders,  District  Attorney  of  Nye  County,  and 
E.  P.  Carville,  District  Attorney  of  Elko  County,  for 
Appellant : 

Statutes  are  to  be  construed,  if  possible,  so  iis  to  give 
effect  to  every  word,  clause,  and  sentence. 

In  construing  the  statutes,  reference  may  properly  be 
had  to  extrinsic  facts  and  circumstances,  such  as  legis- 
lation on  the  subject,  both  prior  to  and  contemporaneous 
with  that  in  question,  general  facts  within  knowledge  at 
the  time  of  the  legislative  enactment,  and  also  the  result 
that  would  follow  the  different  probable  constructions  of 
the  act  in  question ;  also  the  construction  given  the  act 
by  those  trades  and  occupations  affected,  as  well  as  to  the 
length  of  time  of  the  acquiescence  of  such  trades  and 
occupations  in  the  construction  given  the  act  by  those 
whose  duty  it  was  to  enforce  it. 

In  the  interpretation  of  a  statute,  the  meaning  on  a  view 
of  the  enacting  clause,  saving  clause,  and  proviso,  taken 
and  construed  together,  is  to  prevail.  If  the  principal 
object  of  the  act  can  be  accomplished  and  stand,  under  the 
restriction  of  the  saving  clause  or  proviso,  the  same  is  not 
to  be  held  void  for  repugnancy.  The  proviso,  if  it  can  be 
termed  a  proviso  in  the  sense  of  a  legislative  enactment, 
and  the  body  of  the  act  are  in  conflict  with  each  other, 
There  is  an  irreconcilable  repugnancy  between  the  two. 
It  is  impossible  to  give  effect  to  both  the  body  of  the  act 
and  the  proviso.  Where  a  proviso  in  an  act  is  incon- 
sistent with  the  purview,  the  latter  must  prevail. 
(Penick  v.  High  Shoals  Mfg.  Co.,  38  S.  E.  973 ;  1  Black- 
stone,  195 ;  Sedgwick,  St.  and  Const.  Law,  47.) 
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Wm.  Forman,  for  Respondent: 

The  appeal  is  without  merit,  and  the  judgment  and 
decision  of  the  lower  court  should  be  affirmed. 

The  power  of  the  county  commissioners  to  collect 
licenses  is  limited  to  the  kinds  of  business  enumerated 
in  the  proviso  added  to  subdivision  9  of  section  1  of 
"An  act  providing  for  the  government  of  cities  and 
towns  in  this  state,"  and  the  act  amendatory  thereto. 
(Stats.  1881,  p.  68;  Stats.  1889,  p.  43;  Griswold  v. 
Board  of  County  Commissioners,  23  Nev.  183.) 

The  Griswold  case  was  decided  in  1896.  In  1903  the 
legislature  recognized  and  accepted  the  construction 
placed  upon  the  act  by  the  supreme  court,  and  amended 
the  provision  by  adding  thereto  certain  businesses. 
(Stats.  1903,  p.  57;  Rev.  Laws,  877.)  Some  of  the 
businesses  added  were  already  a  part  of  subdivision  9, 
but  not  in  the  proviso  as  it  stood  prior  to  the  amend- 
ment. The  legislature  having  adopted  and  ratified  the 
construction  placed  upon  the  statute  in  the  Griswold 
case,  and  the  business  engaged  in  by  respondent  not 
being  among  those  which  the  board  of  county  commis- 
sioners is  given  authority  to  license,  the  lower  court 
properly  held  void  the  ordinance  in  question,  in  so  far 
as  it  requires  a  license  of  respondent. 

By  the  Court,  McCabran,  J. : 

This  action  involves  the  imposition  of  a  license  tax 
upon  the  business  of  respondent,  to  wit,  retail  hardware, 
in  the  town  of  Tonopah,  Nye  County,  Nevada.  The 
appellant  herein,  the  board  of  county  commissioners  of 
Nye  County,  acting  as  a  board  of  town  commissioners 
for  the  town  of  Tonopah,  brought  suit  to  collect  a  license 
tax  on  the  business  conducted  by  respondent,  under  an 
act  of  the  legislature  of  1881  entitled  "An  act  provid- 
ing for  the  government  of  the  towns  and  cities  of  this 
state."  Subdivision  9  of  section  1  of  the  act  as  origi- 
nally passed  in  1881  invested  the  board  of  county  com- 
missioners, sitting  as  a  board  of  town  commissioners, 
with  powers  as  follows : 
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"To  fix  and  collect  a  license  tax  on,  and  regulate  all 
places  of  business  and  amusement  so  licensed,  as  fol- 
lows, to  wit:  Artisans,  artists,  assayers,  auctioneers, 
bakers,  bankers,  barbers,  billiard  tables,  boilermakers, 
boot  and  shoemakers  and  cobblers,  bowling  alleys,  brok- 
ers, factors  and  general  agents,  commission  merchants, 
circus,  caravan  or  menagerie,  concerts  and  other  exhi- 
bitions, dance  houses,  saloons  or  cellars,  express  and 
freight  companies,  foundries,  gaming,  hawkers  and  ped- 
dlers, hay  yards,  wagon  yards  and  corrals,  hotels,  board- 
ing houses  and  lodging  houses,  illuminating  gas,  electric 
light,  insurance  agents,  job  wagons,  carts  and  drays, 
laundries,  livery  and  sale  stables,  lumber  yards,  manu- 
facturers of  liquors  and  other  beverages,  manufacturers 
of  soap,  soda,  borax  or  glue,  markets,  merchants  and 
traders,  milliners  and  dressmakers,  newspaper  publish- 
ers, pawnbrokers,  restaurants  and  refreshment  saloons, 
barrooms,  shooting  galleries,  skating  rinks,  solicitors, 
drummers,  mercantile  agents,  stages  and  omnibuses, 
stockbrokers,  tailors,  clothes  cleaners,  telegraph  com- 
panies, theaters,  melodeons,  undertakers,  wood  and  coal 
dealers,  having  due  regard  to  the  amount  of  business 
done  by  each  person  or  firm  so  licensed ;  to  license,  tax 
and  regulate,  prohibit  and  suppress  all  tippling  houses, 
dram  shops,  public  card  tables,  raffles,  hawkers,  peddlers, 
and  pawnbrokers,  gambling  houses,  disorderly  houses, 
and  houses  of  ill  fame ;  to  levy  and  collect  an  annual  tax 
on  all  dogs  owned  or  kept  within  the  limits  of  said  town 
or  city,  and  to  provide  for  the  extermination  of  all  dogs 
for  which  such  tax  shall  not  have  been  paid,  and  to 
prohibit  the  keeping  of  hogs  or  the  running  at  large  of 
goats,  cows  or  other  animals  within  the  limits  of  said 
town  or  city;  to  fix  and  collect  a  license  tax  upon  all 
professions,  trades  or  business  within  said  town  or  city 
not  heretofore  specified."     (Stats.  1881,  p.  69.) 

The  legislature  of  1889  amended  this  section  by  adding 
thereto  a  proviso  as  follows : 

"Provided,  that  in  all  unincorporated  cities  and  towns 
in  this  state  the  boards  of  county  commissioners  shall 
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have  power  to  fix  and  collect  a  tax  upon  the  following 
places  of  business  and  amusements,  and  none  other,  as 
follows,  to  wit :  Circus,  caravan  or  menagerie,  concerts, 
theatrical  performances,  melodeons  and  other  exhibi- 
tions, dance  houses,  wholesale  liquor  merchants,  brew- 
ers, manufacturers  of  liquors  and  beer,  saloons,  bars, 
barrooms  or  cellars,  gaming  and  gambling  houses,  hawk- 
ers and  peddlers,  junk  shops,  pawnbrokers,  auctioneers, 
solicitors,  drummers  and  mercantile  agents;  to  levy  and 
collect  an  annual  tax  on  all  dogs  owned  or  kept  within  the 
limits  of  said  town  or  city,  and  to  provide  for  the  exter- 
mination of  all  dogs  for  which  tax  shall  not  have  been 
paid,  and  to  prohibit  the  keeping  of  hogs  or  the  running 
at  large  of  goats,  cows,  or  other  animals  within  the 
limits  of  said  town  or  city;  to  fix  and  collect  a  Ucense 
tax  upon  all  professions,  trades,  or  business  within  said 
town  or  city  not  heretofore  specified."  (Stats.  1889, 
p.  45.) 

The  legislature  of  this  state,  in  its  efforts  to  assist 
communities  in  establishing  and  maintaining  a  form 
of  organized  government  suitable  to  conditions,  has 
from  time  to  time  enacted  statutes  for  that  purpose.  It 
might  be  said  that  four  classes  of  town  government  have 
been  created  within  our  state  by  our  several  legislative 
acts  (we  use  the  word  "classes"  here,  not  in  its  strict 
sense,  but  for  the  purpose  of  exemplification  only)  : 

First — That  class  which  by  legislative  enactment  was 
permitted  to  petition  the  board  of  county  commiasioners 
for  the  application  of  the  town  government  act,  such 
petition  being  required  to  be  signed  by  a  majority  of  the 
voting  population,  representing  three-fifths  of  the  tax- 
able property.    (Stats.  1873,  1879,  1881.) 

Second — Unincorporated  towns,  securing  town  gov- 
ernment by  a  petition  of  a  majority  of  the  taxpayers 
representing  a  majority  of  the  taxable  property.  (Stats. 
1879,  p.  103.) 

Third — Disincorporated  towns,  ipso  facto  coming 
within  the  provisions  of  the  statute  of  1881.  (Stats. 
1881,  p.  78,  sec.  16.) 
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Fourth — Towns  having  a  voting  population  of  600  or 
more,  ipso  facto  coming  under  the  provisions  of  the 
statute  of  1881  as  amended  in  1887.  (Stats.  1881,  as 
amended  by  Stats.  1887,  p.  117.) 

By  referring  to  the  Statutes  of  1879  we  find  that  the 
term  "unincorporated  towns"  was  first  mentioned;  and 
the  avenue  by  which  this  class  of  towns  could  secure 
town  government  was  by  a  petition  signed  by  a  majority 
of  the  taxpayers,  representing  a  majority  of  the  taxable 
property. 

The  legislature  of  1881,  when  it  enacted  the  statute 
entitled  "An  act  providing  for  the  government  of  towns 
and  cities  of  this  state,"  sought,  as  we  view  it,  to  repeal 
the  statute  of  1879  applying  to  unincorporated  towns, 
save  and  except  in  so  far  as  such  act  might  have  been 
taken  advantage  of  .prior  to  the  approval  of  the  act  of 
1881.  In  this  respect  it  will  be  noted  that  section  17  of 
the  act  of  1881  provides : 

"An  act  entitled  'An  act  providing  for  the  government 
of  the  towns  and  cities  of  this  state,'  approved  February 
twenty-first,  eighteen  hundred  and  seventy-three,  and 
all  other  acts  and  parts  of  acts  in  conflict  with  the  pro- 
visions of  this  act,  are  hereby  repealed ;  provided,  that 
any  town  which  has  availed  itself  of  the  provisions  of 
an  act  entitled  'An  act  to  provide  for  the  government  of 
unincorporated  towns  in  this  state,'  approved  March 
eighth,  eighteen  hundred  and  seventy-nine,  and  elects 
to  remain  under  the  provisions  thereof,  may  continue  its 
government  thereunder,  and  the  provisions  of  said  act, 
in  respect  to  such  town,  shall  remain  in  full  force." 
(Stats.  1881,  p.  78.) 

From  this  section  we  deem  it  reasonable  to  assume 
that  prior  to  the  approval  of  the  act  of  1881  certain 
towns  had  taken  advantage  of  the  provisions  of  the  act 
of  1879,  which  act  created  what  we  have  styled  here 
government  for  unincorporated  towns  within  this  state. 
In  1887  the  legislature  passed  an  act  which  in  specific 
terms  provided : 

"An  act  entitled  'An  act  to  provide  for  the  government 
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of  unincorporated  town  in  this  state,'  approved  March  8, 
1879,  is  hereby  repealed."    (Stats.  1887,  p.  51.) 

Here  was  a  specific  repeal  of  the  act  of  1879  creating 
the  unincorporated  town  government.  If  any  towns 
had  taken  advantage  of  the  act  of  1879 — and  we  must 
reasonably  infer,  in  view  of  the  repealing  clause  of  the 
act  of  1881,  that  there  were  at  least  some  towns  which 
had  taken  advantage  thereof — these  towns  were,  by  the 
specific  repealing  act  of  1887,  left  without  any  form  of 
town  government,  except  in  so  far  as  other  acts  might 
affect  them. 

In  1889  our  legislature,  looking  toward  the  class  of 
towns  which  had  taken  their  government  from  the 
unincorporated  town  act  of  1879,  amended  the  general 
town  government  act,  as  then  in  existence,  by  adding 
the  proviso  to  subdivision  9  of  section  1,  which  proviso 
was  intended  by  the  legislature  to  apply  to  tiiat  class  of 
towns  known  as  unincorporated  towns,  government  for 
which  had  been  provided  by  the  act  of  1879,  and  which 
latter  act  had  been  specifically  repealed  in  1887. 

The  trial  court  found,  and  its  finding  in  this  respect 
is  not  questioned  here,  that  the  town  of  Tonopah 
assumed  its  government  by  reason  of  its  having  a  voting 
population  of  600  or  more.  This  being  true,  it  takes  its 
form  of  government  from  the  general  town  government 
act  as  enacted  in  1881,  and  as  amended  in  1887,  1889, 
and  1903. 

1.  As  we  view  it,  the  proviso  added  by  way  of  amend- 
ment to  subdivision  9  of  section  1  of  the  act  of  1881, 
applying,  as  it  does,  specifically  to  that  class  of  towns 
which  adopted  their  town  government  under  the  unin- 
corporated town  act  of  1879,  could  not  apply  to  towns 
which  established  their  form  of  government  after  the 
unincorporated  town  act  of  1879  had  been  repealed  by  the 
act  of  1887.  The  proviso  found  in  subdivision  9  of  sec- 
tion 1  of  the  act  of  1881  does  not  apply  to  towns  which 
by  reason  of  their  having  a  voting  population  of  600  or 
more  ipso  facto  come  under  the  general  town  govern- 
ment act. 
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It  is  the  contention  of  respondents  here,  and  indeed 
their  contention  in  this  respect  found  favor  in  the  court 
below,  that  the  term  "unincorporated  towns,"  as  found 
in  the  proviso  in  subdivision  9  of  section  1,  refers  to  all 
towns  in  the  state  not  incorporated.  If  this  were  true, 
the  proviso  "that  in  all  unincorporated  cities  and  towns 
in  this  state  the  boards  of  county  commissioners  shall 
have  power  to  flx  and  collect  a  tax  upon  the  following 
places  of  business  and  amusement,  and  none  other," 
would  defeat  the  spirit  and  intent  of  the  first  part  of 
the  subdivision,  that  which  precedes  the  proviso,  and 
which  confers  upon  the  board  of  county  commissioners 
the  power  to  fix  and  collect  a  license  tax  upon  all  places 
of  business  and  amusement  enumerated  therein. 

2.  A  common  rule  of  statutory  construction  requires 
the  court  to  avoid  interpretation  that  will  result  in 
absurd  consequences.  It  viill  be  seen  at  a  glance  that 
the  term  "unincorporated  towns,"  if  given  the  meaning 
and  significance  contended  for  by  respondent,  would 
include  ail  the  other  three  classes  of  towns  created  by 
the  several  acts  of  the  legislature  to  which  we  have 
referred,  and  thus  the  first  part  of  subdivision  9  pre- 
ceding the  proviso  would  be  nullified  by  that  which 
followed  the  proviso,  and  which  was  added  by  way  of 
amendment.  This,  we  think,  would  create  a  most  absurd 
situation,  and  one  which  we  deem  unwarranted  in  the 
light  of  legislation  enacted  upon  the  subject,  reference 
to  which  we  have  made. 

3.  Legislative  acts  should  be  construed  so  as  to  make 
all  parts  thereof  harmonious,  if  a  reasonable  construc- 
tion can  accomplish  this  result.  (Lewis's  Sutherland, 
Stat.  Const,  vol.  1,  p.  708.) 

4.  Viewing  the  several  acts  of  the  legislature  upon 
the  subject  of  town  government,  we  find  a  definite  pur- 
pose carried  out  in  each  of  the  several  acts.  One  definite 
object  sought  to  be  accomplished  by  the  legislature  in 
the  enactment  of  the  general  town  government  act  of 
1881  was  to  confer  upon  the  board  of  county  commis- 
sioners powers  to  levy  license  tax,  having  in  view  the 
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fact  that  such  was  necessary  to  the  institution  and 
maintenance  of  such  a  government.  Where  the  legisla- 
tive body  manifests  a  definite  purpose,  it  will  be  pre- 
sumed that,  in  furtherance  of  this  definite  purpose,  the 
lawmaking  power  formulated  the  subsidiary  provisions 
in  harmony  therewith.  It  would,  we  think,  do  violence 
to  this  principle  to  say  that  the  legislature  of  this  state, 
after  having  conferred  the  power  to  levy  and  collect 
license  tax  upon  numerous  specific  businesses,  would, 
in  the  same  act,  and,  indeed,  in  the  same  section,  nullify 
the  intendment  which  it  sought  to  carry  out. 

6.  It  will  not  be  assumed  that  one  part  of  a  legislative 
act  will  make  inoperative  or  nullify  another  part  of  the 
same  act,  if  a  different  and  more  reasonable  construc- 
tion can  be  applied.  (Lewis's  Sutherland,  Stat.  Const., 
vol.  2,  p.  732.) 

6.  As  well  stated  by  the  author  of  the  work  last  cited : 

"The  law  will  not  allow  a  revocation  or  alteration  of 
a  statute  by  construction  when  the  words  may  have 
their  proper  construction  without  it." 

Courts  in  construing  statutes  must  presume  a  legis- 
lative intendment  of  reasonable  operation  of  all  parts 
of  the  statute. 

Following  these  simple  canons  of  construction,  we 
are  thereby  precluded  from  the  idea  that  when  the 
legislature  enacted  the  proviso  to  subdivision  9  of  sec- 
tion 1  it  intended  to  do  an  absurd  thing,  namely,  to 
nullify  the  broader  provisions  of  the  section  which 
precede  it. 

We  note  that  neither  in  the  proceedings  in  the  court 
below  nor  in  the  written  opinion  filed  by  the  learned 
judge  of  that  court  is  any  reference  made  to  the  specific 
repealing  act  of  1887,  which  act  repealed  the  unincor- 
porated town  government  act  of  1879.  This  act  is 
neither  indexed  in  the  Statutes  of  1887  nor  is  it  carried 
forward  into  the  Revised  Laws  of  1912.  We  assume 
that  its  existence  was  not  brought  to  the  attention  of 
the  trial  court,  and,  indeed,  it  might  have  been  easily 
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overlooked.  We  think  its  existence,  however,  clarifies 
the  situation  so  as  to  make  it  manifest  that  the  pro- 
visions of  the  act  repealed  could  not  apply  to  the  gov- 
ernment of  the  town  of  Tonopah;  the  latter  having 
come  into  existence  many  years  thereafter. 

The  term  "unincorporated  towns"  was  one  created  by 
legislative  enactment.  It  was  a  term  intended  to  apply 
to  the  establishment  of  town  government  for  certain 
communities  which,  acting  under  the  provisions  of  the 
statute  of  1879,  petitioned  the  board  of  county  com- 
missioners that  the  act  might  become  operative. .  In  our 
judgment,  it  is  clear  that  the  term  "unincorporated 
towns,"  as  used  in  the  proviso  to  subdivision  9  of  sec- 
tion 1,  referred  specifically  to  those  towns  which  had 
assumed  a  form  of  town  government  under  the  act  of 
1879  entitled  "An  act  to  provide  for  the  government  of 
unincorporated  towns  in  this  state." 

The  limitation  established  l^  the  proviso  to  subdivi- 
sion 9  of  section  1  does  not  apply  to  the  town  in  which 
respondent's  business  is  conducted.  By  virtue  of  that 
part  of  subdivision  9  of  section  I  which  does  apply  to 
the  town  of  Tonopah  by  reason  of  the  class  in  which 
that  town  belongs,  authority  is  conferred  to  impose  a 
license  tax  upon  the  class  of  business  conducted  by 
respondent. 

The  judgment  and  order  appealed  from  are  reversed 
and  the  cause  remanded  with  instructions  that  judg- 
ment be  entered  for  plaintiff. 

It  is  so  ordered. 


[Petition  for  rehearing  pending.] 
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[No.  2113] 

PETER  STAMPE  JENSEN,  JENS  SONDERGAARD 
JENSEN,  AND  HENRY  ANDERSON,  Rbspon- 
MNTS,  V.  MARTIN  PRADERE,  Appellant. 

(iriOPac.  541 

1.  Animals — Trespass — Measure  ot  Damages. 

In  a  tresiuiss  nctlon  for  ^rnzint!  she^p  upon  plnlntifTs'  land. 
the  damugps  may  be  ralculati-d  uiMii  the  reasuuable  value  of 
pasturage,  wliere  the  land  was  useii  only  for  such  purp()s(>s. 

2.  Appeal  and  Erbdr — Review — Findinos — Conclusiveness. 

A  Judgiuciit  will  not  be  reversed  wbere  tbere  Is  substantial 
evlfleiiee  to  supiKirt  It. 

3.  .\N1MALS — TREBPABS — ACTIONS — ATTOBNEY'8   FEE STATUTE, 

I'ndpr  Rev.  Laws.  Xi3ii.  providing  that  live  stoek  grazing 
on  another's  laud  shall  be  liable  for  damages,  costs,  and  an 
attorney's  fee,  lirltl  that  a  personal  Judgment  for  tbe  attorney's 
tee  cannot  he  rendered  uEalnst  the  owner  of  the  stock. 

Appeal  from  Second  Judicial  District  Court,  Washoe 
County ;  L.  N.  French.,  Jud^e. 

Action'  by  Peter  Stampe  Jensen  and  others  against 
Martin  Pradere.  Judgment  for  plaintiffs,  and  defen- 
dant appeals.  Affirmed  as  modified,  McCarran,  J., 
dissenting. 

James  T.  Boyd,  for  Appellant : 

The  judgment  cannot  be  sustained,  and  should  be 
reversed. 

The  court  had  no  authority  to  render  a  judgment  in 
personam  against  appellant  for  an  attorney's  fee.  The 
judgment  for  damage  is  based  upon  a  contract  and  not 
for  a  tort;  consequently  it  is  outside  the  issue  and 
not  supported  by  the  pleadings.  The  damages,  even  if 
they  could  be  supported  by  the  pleadings,  are  excessive. 

"A  judgment  must  be  supported  by  the  pleadings.  A 
complaint  for  a  tort  will  not  support  a  judgment  for 
contract."  (Black  on  Judgments,  sec.  183;  23  Cyc.  817, 
818 ;  Lehman  v.  Schmidt,  87  Cal.  18 ;  11  Ency.  PI.  &  Pr. 
894 ;  Carson  River  L.  Co.  v.  Bassett,  2  Nev.  249. ) 

Under  the  pleadings  the  measure  of  damage  was  the 
value  of  the  grass  at  the  time  of  the  alleged  destruc- 
tion.   {Thomvson  v.  Chicago,  B.  &  Q.  R.  Co.,  23  L.  R.  A. 
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n.  s.  310 ;  Risse  v.  Collins,  87  Pac.  1006 ;  Pyramid  L.  &  S. 
Co.  V.  Pierce,  30  Nev.  237.) 

The  lower  court  had  no  jurisdiction  or  authority  to 
award  plaintiff  an  attorney's  fee.  The  only  authority 
that  can  be  found  for  awarding  an  attorney's  fee  in  an 
action  for  damages  for  a  trespass  is  found  in  the  act 
of  1893  (Rev.  Laws,  2335,  2336),  and  that  contemplates 
an  action  against  the  offending  live  stock,  not  a  judg- 
ment against  the  owner. 

Summerfield  &  Richards,  for  Respondents : 

The  judgment  and  order  appealed  from  should  be 
affirmed. 

The  general  scope  of  the  action  is  apparent  by  a  bare 
perusal,  namely,  that  it  is  unlawful  to  herd  or  graze 
live  stock  upon  the  lands  of  another,  and  that  the  offend- 
ing party  shall  be  liable  for  damages,  including  costs 
and  attorney's  fees,  in  a  personal  action,  as  has  been 
laid  down  by  this  court.  (Dangberg  v.  Ruhenstroth,  26 
Nev.  453.) 

It  has  become  the  rule  of  decision  that  verdicts  of 
juries  and  judgments  of  courts  will  not  be  lightly  cast 
aside  because,  perchance,  they  may  be  wrong;  but 
every  intendment  will  be  indulged  to  supjmrt  them,  even 
in  the  face  of  a  conflict  of  the  evidence  when  the  jury 
and  the  court  have  acted  upon  it.  This  rule  springs 
from  necessity.  Without  it  social  order  would  be  but  a 
name,  and  would  be  supplanted  by  chaos  and  confusion. 
(Champion  v.  Seaaions,  2  Nev.  271;  Nosier  v.  Haynes, 
2  Nev.  53;  Lady  Bryan  Co.  v.  L.  B.  M.  Co.,  4  Nev.  414; 
Mitchell  V.  Braumberger,  2  Nev.  345 ;  Schwartz  v.  Stock, 
26  Nev.  1^;  Simpson  v.  Williams,  18  Nev.  435;  Torp  v. 
demons,  142  Pac.  1116.) 

Appellant  does  not  attempt  to  point  out  wherein  the 
damages  are  excessive ;  and,  in  any  event,  he  cannot  be 
heard  to  complain  of  the  findings,  having  made  no  excep- 
tion thereto  in  the  lower  court.  The  doctrine  of  implied 
findings  obtains  in  this  state;  and  in  the  absence  of 
objection  as  prescribed  by  law,  even  in  the  face  of 
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defective  findings,  or  of  no  findings  at  all,  the  judgment 
will  be  upheld.    (Rev.  Laws,  5S46.> 

It  was  neither  alleged,  found,  nor  adjudged  that  the 
parties,  expressly  or  impliedly,  agreed  to  anything,  or 
expressly  or  impliedly  undertook  to  perform  an  oral 
or  written  agreement.  The  tort  was  alleged  and  found, 
and  judgment  made  and  given  thereon.  (Carson  River 
L.  Co.  V.  Bassett,  2  Nev.  253 ;  Knickerbocker  v.  Hall,  3 
Nev.  197;  Dickson  v.  Ahem,  19  Nev.  426;  Assumpsit, 
4  Cyc.  319,  et  aeq.;  Contracts,  9  Cyc.  242,  et  seg.) 

If  there  is  no  authority  in  law  for  a  judgment  in 
personam  for  attorney's  fees,  the  same  objection  could  be 
made  as  to  costs  and  general  damages.  If  the  conten- 
tion of  appellant  is  correct,  the  proceedings  should  have 
been  in  rem,  not  only  for  attorney's  fees  and  costs,  but 
for  the  damages  as  well.  The  question  has  already  been 
passed  upon  by  this  court  {Dangberg  v.  Rukenstrotk, 
supra;  Chandler  v.  Hanna,  73  Ala.  390;  Dickinson  v. 
Van  Womer,  39  Mich.  141;  Rev.  Laws,  5147,  et  seq.;  1 
Cyc.  730,  et  seg.} 

By  the  Court,  Coleman,  J. : 

This  is  an  action  to  recover  damages  in  the  sum  of 
$6,000  for  trespass  upon  certain  lands  by  the  sheep  of 
appellant,  and  for  costs  and  attorney's  fees.  Judgment 
was  rendered  in  favor  of  the  plaintiffs  in  the  sum  of 
$540,  together  with  costs  of  suit,  and  $350  as  a  reason- 
able attorney's  fee. 

While  appellant  assigned  several  errors  as  grounds 
for  reversal,  only  three  of  them  were  argued;  hence  we 
will  treat  those  not  argued  as  waived. 

1.  The  first  assignment  which  we  will  consider  is  the 
one  to  the  effect  that  the  action  was  brought  for  a  tort, 
but  that  the  judgment  rendered  was  based  upon  an 
implied  contract  The  theory  upon  which  this  assign- 
ment is  urged  is  that  the  court,  in  determining  the 
amount  of  damage  sustained  by  plaintiffs,  fixed  it  at 
a  sum  equal  to  what  it  was  reasonably  worth  to  pasture 
the  sheep.     No  case  has  been  called  to  our  attention 
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where  the  method  of  arriving  at  the  amount  of  damage 
sustained  uoder  similar  circumstances  was  discussed, 
and  the  only  ones  that  we  have  found  are  those  of  Tex. 
&  Pac.  Ry.  Co.  v.  Ervay,  3  Willaon,  Civ.  Cas.  Ct.  App. 
sec.  48,  p.  73,  and  Tex.  &  Pac.  Ry.  Co.  v.  Land,  S  Willaon, 
Civ.  Cas.  Ct.  App.  sec.  51,  p.  75.  In  those  cases  it  was 
held  that,  the  land  having  been  used  for  pasturage  only, 
evidence  of  its  reasonable  value  for  such  purpose  would 
be  proper.  Since  the  land  which  was  trespassed  upon 
by  defendant's  sheep  was  used  for  pasturage  only,  we 
are  of  the  opinion  that  the  finding  of  the  court  sustained 
the  pleadings  and  the  judgment.  While  this  question 
was  not  before  the  court  in  the  case  of  Pyramid  L.  &  S. 
Co.  V.  Pierce,  30  Nev.  237,  95  Pac.  210,  the  method  of 
establishing  the  amount  of  damage  was  the  same  as  in 
the  case  at  bar. 

2.  It  is  also  urged  that  the  evidence  does  not  support 
the  judgment.  This  court  has  time  and  again  held,  as 
have  the  courts  generally,  that  a  judgment  will  not  be 
reversed  on  that  ground  where  there  is  substantial  evi- 
dence to  support  it.  From  a  consideration  of  the  entire 
evidence,  we  are  unable  to  say  that  there  is  not  substan- 
tial evidence  to  support  the  judgment.  In  view  of  the 
character  of  the  evidence  in  this  case,  it  is  impossible 
to  quote  from  it  with  any  degree  of  satisfaction,  and  to 
quote  it  at  length  is  out  of  the  question. 

3.  It  is  also  asserted  that  that  portion  of  the  judgment 
awarding  plaintiffs  $360  as  an  attorney's  fee  is  erro- 
neous. The  court  allowed  an  attorney's  fee  pursuant  to 
section  2336  of  the  Revised  Laws  of  Nevada,  which 
reads: 

"The  live  stock  which  is  herded  or  grazed  upon  the 
lands  of  another,  contrary  to  the  provisions  of  the  first 
section  of  this  act,  shall  be  liable  for  all  damages  done 
by  said  live  stock  while  being  unlawfully  herded  or 
grazed  on  the  lands  of  another,  as  aforesaid,  together 
■with  costs  of  suit  and  reasonable  counsel  fees,  to  be  fixed 
by  the  court  trying  an  action  therefor,  and  said  live 
stock  may  be  seized  and  held  by  writ  of  attachment 
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issued  in  the  same  manner  provided  by  the  general  laws 
of  the  State  of  Nevada,  as  security  for  the  payment  of 
any  judgment  which  may  be  recovered  by  the  owner  or 
owners  of  said  lands  for  damages  incurred  by  reason 
of  a  violation  of  any  of  the  provisions  of  this  act,  and 
the  claim  and  lien  of  a  judgment  or  attachment  in  such 
an  action  shall  be  superior  to  any  claim  or  demand 
which  arose  subsequent  to  the  commencement  of  said 
action." 

It  is  the  contention  of  appellant  that  the  legislature 
intended  that  an  attorney's  fee  might  be  awarded  and 
collected  only  in  a  case  where  the  live  stock  is  "seized 
and  held  by  a  writ  of  attachment,"  and  that  no  personal 
judgment  for  attorney's  fees  should  be  rendered  in  any 
suit  brought  under  this  act.  Counsel  for  respondents 
maintain  that  the  case  of  Dangberg  v.  Ruhenstrdth,  26 
Nev.  457-460,  70  Pac.  320,  321,  is  decisive  of  the  ques- 
tion, quoting: 

"There  is  a  broad  distinction  between  the  two  statutes. 
Ours  does  not  sanction  the  restraining  of  animals  by  the 
owner  of  land,  and  provide  for  a  lien  in  his  favor  for 
their  care  before  suit.  It  contemplates  only  an  action 
at  law  for  damages  for  the  trespass,  with  counsel  fees 
and  costs  of  suit." 

The  exact  question  under  consideration  in  the  case  at 
bar  was  not  before  the  court  in  that  case;  the  court 
simply  meant  to  distinguish  between  the  California 
statute,  which  provided  that  the  land  owner  might  take 
possession  of  the  trespassing  live  stock  and  commence 
an  action  in  rem,  whereas  our  statute  provides  that  a 
party  may  commence  an  action  at  law,  sue  out  and  levy 
an  attachment,  and,  if  successful,  recover  judgment  for 
damages,  costs,  and  attorney's  fees,  which  might  be 
satisfied  by  recourse  to  the  live  stock  attached.  In  this 
connection  the  language  of  Lord  Halsbury,  in  Quinn  v. 
Leathern  (1  Br.  Rul.  Cas.  209),  is  most  appropriate. 
He  says : 

"Every  judgment  must  be  read  as  applicable  to  the 
particular  facts  proved,  or  assumed  to  be  proved,  since 
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the  generality  of  the  expressions  which  may  be  found 
there  are  not  intended  to  be  expositions  of  the  whole 
law,  but  governed  and  qualified  by  the  particular  facta 
of  the  case  in  which  such  expressions  are  to  be  found. 
A  case  is  only  an  authority  of  what  it  actually  decides. 
I  entirely  deny  that  it  can  be  quoted  for  a  proposition 
that  may  seem  to  follow  logically  from  it." 

The  same  idea  is  expressed  by  Lord  Manners,  in 
Revell  V.  Hussey  {2  Ball  &  B.  286),  from  which  we 
quote: 

"It  is  always  unsatisfactory  to  abstract  altogether 
the  reasoning  of  the  court  in  any  reported  case  from 
the  facts  to  which  this  reasoning  is  meant  to  apply.  It 
has  a  tendency  only  to  misrepresent  one  judge  and  to 
mislead  another." 

See,  also,  Cohen  v.  Virginia,  6  Wheat.  264,  5  L.  Ed. 
257;  Ex  Parte  Young  Ah  Gow,  73  Cal.  438,  15  Pac.  81; 
Leisy  V.  Hardin,  135  U.  S.  135,  10  Sup.  Ct  681,  34  L. 
Ed.  128 ;  Mayer  v.  Erhardt,  88  111.  457 ;  In  Re  Johnson, 
98  Cal.  541,  542,  33  Pac.  460,  21  L.  R.  A.  380. 

Costs  and  attorney's  fees  were  not  allowed  at  com- 
mon law,  and  can  be  awarded  only  when  the  person 
claiming  them  brings  himself  within  the  express  terms 
of  the  statute.  The  statute  quoted  does  not  provide  for 
a  personal  judgment  against  a  defendant  for  attorney's 
fees,  but  simply  makes  the  live  stock  liable  for  such 
fees,  under  certain  conditions.  There  was  no  seizure 
and  attachment  of  the  live  stock  in  this  case;  conse- 
quently there  could  be  no  personal  judgment  for  attor- 
ney's fees  against  the  defendant. 

It  may  be  possible  that  the  legislature  had  in  mind 
that  a  personal  judgment  should  be  rendered  in  suits 
brought  under  the  act  in  question  when  the  plaintiff 
prevails,  but  there  is  nothing  in  the  language  used  to 
convey  this  idea;  and,  while  the  court  may,  and  should, 
construe  statutes  so  as  to  give  effect  to  the  intention  of 
the  legislature,  yet  if  the  words  of  the  statute  convey 
a  definite  meaning,  there  is  no  room  for  construction. 
{Goldfield  Con.  M.  Co.v.  State,  35  Nev.  183, 127  Pac. 77.) 
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"It  is  the  duty  of  the  courts  (in  construing  a  statute) 
to  confine  themselves  to  the  words  of  the  legislature, 
nothing  adding  thereto,  nothing  diminishing."  (Eddy 
V.  Morgan,  216  111.  437,  75  N.  E.  174;  36  Cyc.  1106.) 

"In  construing  a  constitution  the  thing  to  be  sought 
is  the  thought  expressed."  {Letoia  v.  Doron,  5  Nev.  399.) 

The  judgment  appealed  from  is  modified  by  striking 
out  so  much  thereof  as  awards  plaintiffs  an  attorney's 
fee  in  the  sum  of  $360,  and,  as  so  modified,  it  is  a 


NoECEOSS,  C.  J. :  I  concur. 
McCabran,  J. :  I  dissent 
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ABATEMENT.     See  Criminal  Law.  22. 

ABUSE  OF  DISCIIETION.     See  Dismissal  and  Nonslit,  2. 

ACCESSORY.     Sm>  CaiUiriAL  I.aw.  1!».  20. 

ACCCSED.    See  Criminal  I-aw,  1(1. 

ACKXOWLEDCf  JI ENT. 

1.  Evidence — Notary's  ("ertikicate. 

In  tbe  absence  of  direct  evidence  on  the  question  of  mental 
capacity  of  tbe  mortgagor  owing  to  Intoxication  at  tbe  time 
of  drawing  the  mortgage,  tlie  fact  that  the  certificate  ot  a 
notary  public  showed  that  tbe  mortgage  waa  acknowledged 
before  him  and  that  he  executed  It  Is  prima  facie  evidence  of 
due  eK«'«tlon.    fieclei/  v.  Ocwdicin,  ;J15. 

ACTIONS.     See  Mahteb  ANit  Servant.  1 ;   Qitietino  Title,  1 ;    Ven- 
dor AND  rURClIASER,   !.». 

ACTUAL  DASIAOES.     See  Forcible  Entry  and  Dbtaineb.4. 
ADMIN'ISTRATOBS.     See  Executobs  and  Administbatobs.  1. 
ADMISSIBILITY.    See  Evidence.  3 ;  WiTNEsaES.  2. 
ADMISSION  OP  CONB'ESSION.     See  Criminal  Law.1. 
AFFIRMATIVE  DEFEN'SE.     See  Evidence,!. 
AGENT  OF  CORPORATION.     See  Corpobations,  1. 
ALIENATION.     See  Homestead.  1 ;   Husband  and  Wife.  1. 
ASIENDMENT.    See  Statutes,  1. 
AMOUNT  OF  LICENSE.    See  Licenses,  3. 


ANIMALS. 

1.  Trespass — Actions — Attorney's  Fee — Statute. 

Under  Rev.  I-aws.  sec.  2.33B,  jirovidlug  that  live  stocli  graz- 
ing on  another')!  Iiiiid  slinli  be  liable  for  daningen.  costs,  and  an 
attorney's  fee,  Iielil  that  a  |)ersonal  judgment  for  the  attorney's 
fee  cannot  be  rendered  against  the  owner  of  the  stiH-k.  Jensen 
V.  J'ladeir, 4tKl. 

2.  Trespass — Measure  of  Damaues. 

In  a  trespass  action  for  grazing  aheep  upon  plaintiffs  land, 
the  damages  may  be  calculated  upon  the  reasonable  value  of 
pasturage,  where  the  land  was  U8e<l  only  for  snch  purposes. 
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ANSWER.     See  Jubticeo  of  the  Peace,  5. 
ANTICLINAL  FOLD.     See  Mines  and  Minerals,  ] 


APPEALABLE  ORDERS.    See  Appeal  and  Bbbob,  2. 

APPEAL  AND  ERROR. 

1.  Appeal  on  Judouent  Roll — Statute. 

B;  direct  provlsloo  ot  Rev.  Laws,  sec.  5338,  a  partr  mar 
appeal  on  tbe  Judgment  roll  alone.  Dalj;  v.  Lahontan  Mines 
Co.,  14. 

2.  Appi:ai.able  Ordebs — Statutes. 

Rev.  Laws,  5339,  provldiHK  that,  upon  an  appeal  from  an 
oi'der  made  on  afndavit,  a  certified  copy  of  tbe  affidavit  and 
counter  affldaTlt  sball  be  annexed  to  tbe  order  In  place  of  tbe 
statement  on  appeal,  and  section  5356,  providing  that  on 
appeal  from  an  order  appellant  shall  fumlBb  tbe  court  with 
a  cop;  of  the  notice  of  appeal,  the  order  appealed  from,  and 
a  copy  of  tbe  papers  used  on  tbe  bearing,  and  a  statement. 
If  there  be  one,  apply  to  appealable  orders  only,  and  do  not 
give  an  appeal  from  orders  not  otherwise  appealable.  Boten- 
thai  V.  Rosenthal.  74. 

3.  Briefs — Aniu&ovEBStoNs  Upon  Opposino  Counsel. 

Where  statements  In  the  reply  brief  of  counsel  for  appel- 
lant reflecting  upon  tbe  professional  conduct  of  counael  for 
respondent  are  not  warranted  by  anything  appearing  In  tbe 
record,  they  are  Improper  and  will  be  directed  to  be  expunged. 
Raine  v.  Ennor,  365. 

4.  Conditional  Atfibmance. 

Where  tbe  principles  of  a  case  are  controlled  by  the  decision 
In  a  former  case  In  which  a  petition  for  rehearing  is  pending, 
tbe  decision  rendered  In  the  case  at  bar  will  be  subject  to 
further  order,  dependent  upon  the  flnal  disposition  of  the 
I)etltion  for  rebearlng.    Parch  v.  Patterson,  251. 

5.  Denial  of  New  Trial — Memorandcm  of  Exceptions  as  Excep- 

Rev.  Laws,  5320,  Hpeclfies  the  causes  for  which  new  trials 
may  be  granted.  Sections  5321.  5322.  provide  that  a  motion 
for  eri-or  In  law  occurring  at  the  trial  and  excepted  to  by 
the  party  making  application  must  be  made  upon  the  minutes 
of  the  court  without  statement  or  bill  of  exceptions,  and  tliat 
the  moving  party  Shall,  within  ten  days  after  the  service  of 
motion  for  new  trial,  serve  upon  the  adverse  party  a  memo- 
randum of  such  errors  as  he  intends  to  rely  on  upon  tbe 
motion,  verified  by  bis  attorney.  Section  5325  provides  that 
n  Judgment  or  order  In  a  civil  case  may  be  reviewed  as  pre- 
scribed by  tbe  title.  Section  532S  provides  that  when  tbe 
appeal  is  based  on  the  ground  of  errors  In  rulings  on  tbe  evi- 
dence or  upon  the  giving  of  erroneous  instructions,  appellant 
must  present  his  motion  for  a  new  trial  to  the  trial  conrt  and 
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bare  It  determined  before  tbe  appeal  can  be  taken.  Section 
5331  defines  a  statement  on  appeal  and  presents  tbe  method 
of  serrlng.  filing,  settling,  and  amending  the  same.  Section 
633&  provides  that  the  omlSBlon  to  make  a  statement  within 
tbe  time  limited  shall  be  deemed  a  walrer  of  tbe  right  thereto, 
and  the  omission  of  proposed  amendments  an  Implied  agree- 
m«it  to  tbe  statement,  and  section  5343  provides  that  a  bill 
of  exceptions  may  be  taken  to  the  order  or  ruling  of  the 
court,  wblcb  shall  be  signed  by  tbe  presiding  judge  and 
become  a  part  of  the  record,  and  that  any  party  aggrieved 
may  appeal  from  the  judgment  or  any  apttealable  order  with- 
out further  statement  or  motion.  Defendant  Sled  a  "Memo- 
randum of  Exceptions,"  submitted  and  relied  upon  In  support 
of  Its  motion  for  a  new  trial,  which  was  verified  by  its  attor- 
ney, bnt  not  settled  by  the  conrt.  Held,  that  the  memoran- 
dum' could  not  be  considered  as  filling  the  office  of  bills  of 
exceptions  or  a  statement  on  appeal.  Ward  v.  Pitttburg  Stiver 
Peak,  80. 

6.  DisuissAL — Restoration. 

An  appeal  dismissed  for  noucompllance  with  supreme  conrt 
rules  2  and  3  will  not  be  restored,  where  no  purpose  would  be 
served,  the  record  presenting  for  consideration  only  the 
Judgment  roll  stowing  no  error.    Skaggt  v.  Bridgman,  310. 

7.  DieuissAL  OF  Appeal — Dbfccts  in  Pbocekhnoh. 

Notwithstanding  Rev.  Laws,  5358,  where  appellant  fails 
to  comply,  at  least  snbstantlally,  with  the  provisions  of  the 
statute,  the  court  can  do  nothing  bnt  dismiss  the  appeal,  as 
tbe  right  of  appeal  Is  regulated  by  statute.  Ward  v.  Pittstiurg 
Silver  Peak.  80. 

8.  Dismissal  of  Appeal — Defects  in  Pbocebdinos. 

Within  Rev.  Laws,  5358.  providing  that  an  appeal  shall 
not  be  dismissed  for  any  Irregularity  not  afFectlng  the  Juris- 
diction  of  the  conrt  to  hear  and  determine  the  appeal,  or 
affecting  tbe  substantial  rights  of  the  parties,  where  there 
was  no  bill  of  exceptions  or  statement  on  appeal,  but  only  a 
memorandnm  of  exceptions  for  use  on  a  motion  for  a  new 
trial,  the  matter  was  one  of  Jurisdiction.    Idem. 

9.  Matters  Outside  of  Becoro. 

The  conrt  on  appeal  from  a  Judgment  based  on  Qndlngs 
that  land  Is  mineral  may  consider  a  patent  since  Issued  con- 
clusive that  the  land  is  not  mineral.    Earl  v.  Morrison,  ISO. 
10.  "Moot  Case" — Dibmissai.. 

Where,  pending  appeal  from  Judgment  sustaining  demurrer 
to  tbe  complaint  In  an  action  to  enjoin  a  nuisance,  defendant 
built  Its  plant  and  operated  It  for  three  years,  without  any 
perceptible  harm  to  plalntltTs  lands,  tbe  appeal  would  be  dis- 
missed as  embodying  a  "moot  case."  one  seeking  to  determine 
an  abstract  question  which  does  not  rest  upon  existing  facts 
or  rights,  since  the  cause  of  action  of  plelntlfTs  complaint, 
If  any  was  alleged,  was  based  upon  a  threatened  injury  to 
Its  lands  from  proposed  action  wblcb  did  not  In  fact  follow 
such  action.    Pac.  L.  Co.  v.  Mason  Val.  M.  Co..  IM. 
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11.  MoTio.N  TO  DiBiiiss — Time  fob  Filing. 

That  a  motloa  to  dlBmlss  an  appeal  for  DoacompllaDce  with 
Bupreiue  court  rules  2  and  3,  proTldlnK  tbat  tbe  transcript  of 
tbe  record  must  be  filed  wittain  thirty  days  after  tbe  appeal 
baa  been  perfected  and  tbe  statement  settled,  otherwise  the 
api>eal  will  be  dismissed  on  motion  without  notice,  was  not 
filed  nntit  more  than  three  terms  had  elapsed  after  tbe  appeal 
was  taken  and  tbe  record  filed  In  the  supreme  court,  did  not 
amount  to  a  waiver  of  tbe  right  to  make  a  motion ;  supreme 
court  rule  8.  providing  that  objections  to  the  record  affecting 
any  right  "which  might  be  cured  on  suggestion  of  diminution 
of  the  record."  not  applying,    tfkagfig  v.  Hrlflf/man,  310. 

12.  Neckssity  of  Statement — Appeal  fsou  Ouuer. 

Upon  appeal  from  an  order  denying  coats,  tbe  pleadings  can- 
not be  considered  uiiiess  embodied  in  a  statement  attached  to 
the  order.    OUick  \.  Bigc».4Mi. 

13.  Onriuis  Reviewable — Denial  of  roNTisuANCE. 

An  order  of  tbe  trial  court  dismissing  a  motion  for  a  con- 
tiiiHniice  is  not  direi-tl.r  appealable.    Rosenthal  t.  Riisentbal.  74. 

14.  navERS  Reviewable — DEhiiAL  of  <'o\tinuance. 

An  order  denying  a  motion  for  a  continuance  can  only  be 
reviewed  by  appeal  from  a  Judgment  or  order  refusing  a  new 
trial,  or  by  bill  of  exceptions  properly  allowed  by  the  trial 
court.    Iilpm. 

15.  Presuuptio-w— ItKcoRi). 

Where  the  executors  of  an  estate  bad  made  two  reports 
before  their  Qnal  report,  each  of  which  was  proved  and  settled 
by  the  court,  and  there  was  no  evidence  In  the  record  that 
the  estate  conid  have  l>ceu  settled  sooner  with  advantage, 
the  court  would  iint  iii'esuoie  micli  to  have  Iweii  the  fact,  /n  Re 
Hai-lHiign  EKiale,  200, 

1«.    QlEHTIONS  ItEVlCWADLE. 

Where  the  case  Is  before  tbe  supreme  court  on  appeal  from 
an  order  sustaining  demurrer  to  the  complaint,  the  court  can- 
not look  back  of  tbe  <-omplalut  to  ascertain  tbe  facta.  lialu  v. 
Lahoiitaii  Milieu  Co..  14. 

17.  Recobd  on  APPF.AI.— Statement  anii  Bill  of  PIkceptionb. 

In  the  absence  of  a  statement  on  appeal  or  bill  of  excep- 
tions, the  appellate  court  is  confined  to  examination  of  the 
Judgment  roll  alone,  and  cannot  review  the  dental  of  a  con- 
tinuance to  take  deiwsitlons.    Rimciithal  v.  Ifoxenthal.  74. 

18.  Review— Conflicting  Evidence. 

A  Judgment  will  not  be  reversed  for  InsuBlciency  of  evidence 
where  stihslantial.  althouKli  conlllcting.  evidence  supports  It. 
I'irelll  v.  Wheeler.  4:<I. 
10.  Review — FiNmwos— <'o.ncli-sivenerh. 

A  Judgment  will  not  be  reversed  wliere  there  Is  substantial 
evidence  to  support  it.    Jeimen  v,  I'l'a^cre,  4tKi, 
20.  Review — Objettions  Sot  Made  Below. 

On  appeal  from  a  Judgment  dismissing  a  suit  for  want  of 
prosecution,   the  supreme  court  cannot  consider  the  matter 
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whether  no  motion  to  diBmIss  was  made  or  argued  In  the  trial 
conrt;  counsel  for  plaintiff  should  have  moved  to  vacate  the 
order  of  dismlBsal  for  that  reason,  offered  evidence  In  support 
thereof,  and.  If  the  court  refused  to  vacate  the  order,  the 
supreme  conrt  could  have  considered  the  question  on  appeal. 
Raiiie  V.  Unnor.  aOH. 

21.  Review — I'bebumptioss. 

In  view  of  Rev.  Laws.  4922.  6306,  a  judgment  of  dismissal 
Is  BUfflclent  without  a  recital  in  the  record  that  a  motion  to 
dismiss  had  been  made :  the  presumption  being  that  every- 
thing was  done  to  lay  the  foundation  for  a  valid  judgment  of 
dismissal,  whether  the  maklug  of  a  motion  to  dismiss,  or 
soiiietUliiK  more.    Iilfin. 

22.  Review— SuKFKiBscy  of  Kvihence. 

An  appellate  court  Is  reluctant  to  disturh  the  trial  court's 
judgment  on  the  ground  that  the  evidence  does  not  Justify  it. 
and  will  not  do  so  except  where  there  Is  no  substantial  evf- 
deuce  to  support  It.    OaHlt  y.  Gitisc.  274. 

23.  RioHT  OF  Rfaiew — Satisfaction  in  Part. 

Plaintiff  does  not  waive  his  right  of  appeal  from  that  portion 
of  a  Judgment  denying  him  costs  by  accepting  payment  for  the 
damage  and  Interest  items,  and  satisfying  the  judgment  to  that 
extent,    tiliick  v.  KlffCK.  4^r<. 

24.  Scope  of  Heview— ("osflktiko  Testimony. 

Where  the  testimony  of  the  plaintiff  on  the  trial  of  an 
action  to  foreclose  a  mechanic's  lien  was  positive  that  a 
notice  disclaiming  liability  for  the  work  done  was  not  posted, 
aud  the  defendant's  testimony  was  equally  positive  that  It 
was  posted,  there  wan  such  a  conflict  In  the  testimony  that 
the  determination  of  the  lower  court  would  not  be  disturbed. 
(limUin  V.  ArannSno.  12H. 

25.  Scope  of  Review — Matters  Not  at  IssrE. 

The  court  on  appeal  will  assume  a  ruling  of  the  trial  court 
not  questioned  by  counsel  for  the  adverse  party  to  have  been 
correct.     SecJcy  v.  flooilirin.  .'(l.l. 
20.  Statement— New  Statement— J  iris  diction. 

The  supreme  court  has  no  power  to  make  a  new  statement 
OD  appeal,  which  must  be  settled  In  the  lower  court,  or  lo 
direct  that  court  to  luoke  one.  the  statement  having  been 
settled  as  prescribed  by  statute;  but  any  relief  under  the 
practice  act,  sec.  142  <Rev.  Laws,  5084),  by  reason  of  mistake. 
iuBdvertence.  surprise,  or  excusable  neglect  of  appellant,  must 
be  had  In  the  lower  court;  a  motion  for  a  new  trial  there 
iiukIc  lijivliig  never  been  determined,    ffkaggn  v.  Bridnmaii,  310. 

27.  Statement — Time  tob  Fii.inq — Failure  to  File — Effect. 

A  statement,  not  served  and  filed  witbin  the  time  prescribed 
by  Rev.  Ij>ws,  TAHl,  cannot  be  considered  on  appeal,  (Ilock  v. 
Elgcx.  41.'i. 

28.  Statem est— Time  for  Filino— Failcbe  to  File— Effect. 

A  failure  to  serve  and  file  a  statement  within  the  time  pre- 
scribed by  Rev.  Laws,  &331,  does  not  defeat  the  appeal,  where 
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AivEAL  AND  EaaoR— Continued. 

It  was  duly  perfected  under  section  Ei330,  by  filing  a  notice  of 
appeal  and  undertaking  or  waiver  thereof.    Idem. 

29.  Statemkht— Time  tob  Filing — Waives  or  DKrzcre  in  Nonet 
Under  Rev.  Iiawe,  Ei331,  requiring  a  proposed  atatemeut  to 
be  served  and  filed  wltbln  tblrty  days  after  written  notice  of 
tbe  judgment  or  order  appealed  from,  any  defect  In  sucb  notice 
Is  waived  by  serving  and  filing  a  notice  of  appeal.    Idem. 
See  Cbimikai.  Law,  3. 

APPEAL  FROM  COST  BILL.    See  Costs.  6. 

APPEAL  FROM  JUSTICE'S  COURT.    See  Costs,  1, 

"APEX."    See  Mines  apid  Minebai.s,  1. 

ASSAULT  WITH  DEADLY  WEAPON.    See  Cwmikai.  Law,24. 

ASSAULT  WITH  INTENT  TO  KILL.     See  Criminai.  Law.  12. 

ASSERTION  OF  RIGHT.    See  Equity,  1. 

ASSIGNEE.    See  Vendob  and  Purchabee,  2. 

ASSUMPTION  OF  RISK.    See  Mabteb  and  Sebvant,  2. 

ATTACHMENT.    See  Judgment,  3. 

ATTENDANCE  OF  WITNESSES.    See  COSTS,  2. 

ATTORNEYS'  PEES. 

1.  DlSCBETION  OF  Tbial  Coubt. 

No  question  ot  attorneys'  fees  being  presented  by  the  record, 
tbe  matter  of  an  allowance  for  sucli  fe»  to  counsel  tor  appel- 
lant Is  entirely  withEn  the  province  of  the  trial  court.    In  Re 
Hartung's  Estate.  200. 
See  Aniuals,  1. 

AUTHORITY  TO  CONVEY.    See  Guabwah  abd  Wabd.  1. 

AUTOMOBILES.    See  Municipal  Cobpobations.  2. 

"BEQUEATH."    See  Wills,  1. 

BILL  OP  EXCEPTIONS.    See  Appeal  and  Erbob,  8, 17, 

BILL  OP  SALE.    See  Pbesuuptiok  op  Ownebship,  1. 

BREAKING.    See  Criuinai.  Law,  4. 

BRIEFS.    See  Appeal  and  Erbor.  3. 

BURGLARY.     See  Cbimiral  Law,  4,  5, 27. 

BUSSES,    See  Licenses,  2.  3. 

CAPACITY  OF  PARTIES.    See  Mobtoaoes,  1. 2,  5. 

CARDINAL  RULE.    See  Wills,  Z 
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CERTIOEARI. 

1.  DiacBETion  of  Coubt — OsjEcrtoHB  to  Cost  Bnx. 

In  an  action  Id  the  dlatrEct  coort  on  appeal  from  Justice 
court,  where  by  statute  It  was  the  province  and  duty  of  the 
court  to  eierclee  Its  discretion  la  allowing  Items  of  coat  before 
the  same  could  become  part  of  the  Judgment,  ev^i  though  no 
objections  were  flied,  error  In  refusing  to  strike  objection* 
to  tbe  cost  bill  Is  uot  reviewable  on  certloraK.  McLeod  v. 
DUtrict  Court,  337. 

2.  FuHCTioN  or  Writ — Act  or  Distbict  Coubt. 

On  certiorari  to  review  the  act  of  the  district  court  In 
striking  Items  from  the  cost  bill,  the  scope  of  the  Inquiry 
permissible  Is  that  of  Jurisdiction,  and,  If  the  act  of  the  district 
conrt  was  within  Its  Jurisdiction,  the  Inquiry  ceases,  and  tbe 
writ  has  no  function  to  perform;  an  authorised  set  of  a 
court  not  being  reviewable  by  certiorari.    Mem. 

3.  Gbourds — Wakt  op  Jubisdiction — Codbtb. 

Certiorari  will  He  to  review  the  erroneous  assumption  of 
Jurisdiction  by  a  district  court,  where  a  statutory  step  was 
omitted  upon  appeallnK  to  it  from  a  Justice  court.  Yotcell  v. 
Diitrict  Court,  423. 

CITY  COUNCIL.    See  Licenses.  2. 

CIVIL  JDRISDICTION.    See  Justices  or  the  Peace,  3. 

CIVIL  LIABILITY.    See  Forcible  Entbt  and  Detaineb,  2. 

CLAIMS.    See  Mechanics'  Liens,  4. 


CIAIMANTS,    See  Mechanics'  Liens,  5. 7, 13. 
CLEMENCY.    See  Witnesses,  3. 
CLERK'S  FEES.    See  Costs,  3. 
COLLATERAL  ATTACK.    See  Judouent,  1,  2. 
COMMON-LAW  SENSE  OP  WORDS.    See  Statutes,  7,  8, 
COMMUNITY  ESTATE.    See  Husband  and  Wife,  1. 
COMMUNITY  PROPERTY.    See  Homestead,  1. 
COMPETENCY  OF  WITNESSES.    See  Gsiminal  Law,  6. 


CONCLUSIVE  EVIDENCE.    See  Appeal  and  Ebrob,  19. 

CONCLUSIVE  SHOWING.    See  Habeas  Cobpcs,  3. 

CONCLUSIVENESS  OF  JUDGMENT.    See  Judgment.  3. 
Vol.  «b-w 
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CO.NDITIOXAL  AFFIRMANCE.    See  Appeal  and  Ebbob,  4. 

CONFESSIOX8.    See  Ckikinal  Law,  ],  7, 1 1 ;  WiTNBSSEa.  2. 

CONFLICTING    EVIDENCE.       See    Appeal    abd   Erboe,    18.    24; 
Criminal  Law,  10,  30 ;  Rxtbadition,  1. 

COXFLICTEXG  JIRI8DICTION.    See  JiBTicEa  OF  the  Peace. 3. 

COXSEXT.    See  Homestead.  1 ;  IIusbasd  and  Wife.  1. 

CONSOLIDATION  OF  8T!ITS.    See  Mechanics'  Liess.  2.  X  13. 

CONSTITUTION.     See  Homestead.  1. 

coxstitutioxal  law. 

1.  Statites — Nominations — Validity — Knpobcement. 

Ou  an  application  for  profalbltlon  on  the  eve  of  election  to 
annul  State.  1915,  c.  283,  providing  for  the  nomination  at 
candidates  bj  political  parties,  and  tbe  holding  of  primaries 
and  conventions,  the  court  will  not  qieculate  on  the  effect  of 
poBSlble  contingencies  on  the  validity  of  the  act,  nor  annul  It 
because  contingencies  ma;  arise  under  section  11  of  such  act 
which  would  make  the  act  Impossible  of  enforcement.  Turner 
V.  Fogg,  40(1. 

2.  Validity  of  Statutes — Apportionment. 

Where  a  petition  falls  to  show  that  authorized  representa- 
tives of  tbe  Progressive  party  sought  to  preserve  tbe  rights  of 
their  party  under  section  8,  Stats.  1915,  c.  283,  for  the  appor- 
tionment of  convention  delegates,  held  that  petitioners  for  writ 
of  prohibition  cannot  question  the  validity  of  section  3,  provld- 
liiK  for  apportionment  on  the  basis  of  vote  for  congressmen  at 
tiie  last  ele<'tlon.  /rfr»i. 
See  Elections,  2,  'A. 
CONSTRItTIOX.    See  Statutes,  2.  3.  4,  5,  6,  7,  8;  Wills,  1,  2,  3. 


CONTIXUAXCE. 
1.  Knfobceuent  of  Mechakich'  Lien. 

Under  Rev.  Laws,  sec.  2227,  providing  that,  at  tbe  time  of 
ftling  tbe  cnniplaint  and  issulug  the  summons  In  a  Hen  action, 
the  plaintiff  shall  uotlfy  all  persons  claiming  liens  to  exhibit 
proof,  and  that  all  liens  not  exhibited  shall  be  deemed  to  be 
waived  in  favor  of  those  exhibited,  where  lien  claimants  sued 
to  enforce  their  lien,  and  gave  proper  notice  to  other  claimanta 
to  exhibit  their  Hens,  and  other  claimantH,  who  had  an  oppor- 
tunity to  exhibit  their  Hens  and  had  elected  to  institute  an 
lndei>endeDt  suit,  appeared  by  attorney  and  stated  that  tbe 
other  suit  was  pending  for  the  foreclosure  of  their  liens,  and 
that  at  tUe  proper  time  they  would  appear  and  Join  in  tbe 
foreclosure,  tbe  court  very  properly  refused  the  claimants'  con- 
tinuance. DaJy  V.  LahQittan  Mine*  Co.,  14. 
See  Appeal  and  Ebrob.  13.  14,  17:  Mechanics*  Liers.  S. 
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CONTRIBUTORY  NEGLIGENCE.     SeeTBiAi„5. 

CONTROL  OF  COMMUNITY  ESTATE.    See  Husband  and  Wite,  1. 

CONTROI.  OF  COMMUNITY   PROPERTY.    See  Homebtead,  1. 

CONVEYANCE.    See  Venoob  and  I'mcHAaEB.  1. 

CONVEY.ANCE  BY  GUARDIAN'.     See  Guabman  and  Wabd,  1. 

CONVICTED  JOINT  PRINCIPAL.    See  Witnesses,  3. 

CONVICnON.    SeeCEiuiNALLAW,  5,  17;  Habeas  Corpus,  5. 

CONVICTS.    See  Cbiminal  Law,  (I,  7.  17,  18. 

CONVICTS"  TESTIMONY.    See  Criminal  Law,  17,  18. 

CORI'OR.\TIONS. 

i.    FoKEION   COBPOBATIONB — SeBVICB   OF   PBOCESS STATUTES "AOENT 

OR  Other  nEAD"^"AoENT." 

Comp.  Laws,  3124,  provides  that  Bervlce  of  process  against 
a  furei^  t'orporatlon  dolog  buetnesB  within  the  State  ma;  be 
made  on  au  tigeat,  cashier,  secretary,  preBldent,  or  other  head 
thereof.  Section  890  provides  that  every  foreign  corporation 
doing  business  In  the  state  shall  appoint  an  agent  upon  whom 
all  legal  process  may  also  be  served.  In  an  action  to  enforce 
n  mechanic's  lien  against  a  foreign  corporation,  service  was 
made  on  Its  manager,  who  had  not  been  appointed  Its  agent 
thefefor.  Held,  that  such  service  was  vatid  under  section 
3124.  wblcb  was  In  foive  at  the  passage  of  section  889,  since 
the  manager  of  a  corporation  Is  sucb  an  agent  or  "otber  head" 
of  a  company  as  Is  contemplated  by  the  statute;  au  "agent" 
being  one  who  has  arithorlty  to  ac't  for  another.  Daly  v. 
Lahoiitan  illneg  Co..  14. 

CORPrS  DELKTL    SeeCfiiMiNAL  r.,AW.  13.  14. 

CORROBORATION.    See  Evidence,  4. 

COSTS. 

1.  Appeal  pbom  Justice's  Court — Statutes. 

Where  a  case  comes  to  the  district  court  on  appeal  from 
Justice's  court,  costs  In  the  district  court  do  not  follow  aa  of 
course,  but  come  under  tbe  provlsloDS  of  Rer.  Laws,  .6380, 
whereby  the  district  court  Is  authorized  and  directed  to  exer- 
cise Its  discretion  Id  cases  other  than  those  mentioned  In 
section  5377.  prescribing  allowance  of  costs  as  of  course. 
ilcLead  t.  DUtrlet  Court.  337. 

2.  Attendance  op  Witnesses — Mileiage. 

T'lider  Rev.  Laws,  sec.  5431,  providing  that  no  person  shall 
be  renuired  to  attend  as  a  witness  out  of  the  county  In  which 
be  resides,  unless  the  distance  be  less  than  30  miles  from  his 
residence,  tbe  mileage  of  witnesses  residing  in  another  county 
more  than  90  miles  from  the  place  of  trial  cannot  be  taxed 
as  costs.    Zelariu  v.  Tonopah  Belmont,  1. 
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Costs— Ci>n(t««<d. 

3.  Items — Clebk's  Fees — Striking  Cost  Bill. 

Dnder  Ber.  Laws.  Ei387,  requiring  the  clerk  to  tax  bis  fees, 
Bucb  fees  should  be  taxed  in  favor  of  a  prevailing  plaintiff, 
aitbough  the  bill  of  costs  was  properly  striclceD.  Qlock  v. 
Elget,  415. 

4.  Objection  to  Bill  or  Items — Time. 

Until  tbe  discretion  of  tbe  district  court  on  appeal  from 
Justice's  court  was  exercised  In  fixing  costs,  there  was  nothing 
In  ttie  statutes  or  procedure  preventing  the  party  against  whom 
the  costs  migbt  be  assessed  from  appearing  to  object  to  tbe 
whole  cost  bill,  or  any  Items  therein.  McLeod  v.  Dittrict  Court. 
33T. 

5.  Pbocedube  fob  Ketaxino  in  Supreme  Court. 

Under  rule  6,  paragraph  3,  Rules  of  Supreme  Court,  objec- 
tions to  cost  bill  must  I>e  filed  with  tlie  cleric  of  tbe  court  and 
heard  and  settled  b?  such  clerk.  From  the  ruling  of  the  clerk 
an  appeal  may  be  taken  to  the  court  The  court  will  not  con- 
sider objections  to  a  cost  bill  except  upon  appeal  from  the 
declelon  of  the  clerh.     In  Re  Bartang'g  Ettate,  200. 

6.  Witness  Fees — Authobitt  to  Tax. 

Witness  fees  may  only  be  taxed  when  expressly  allowed 
by  legislative  enactment.    Zelavtn  v.  Tonopah  Belmont,  1. 
See  Appeal  and  Error,  12;  Cektiobabi,  1,  2;  Pobcible  Bntbt  and 
Detainer,  3. 

COUNTERCLAIM.    See  Executors  and  Administrators,  2,  3. 
COUNTY  COMMISSIONBBS.     See  Licensee,  1,  2. 
COURTS  OF  RECORD.    See  Justices  of  the  Peace,  3. 
COVERTURE.    See  Husband  and  Wnr,  1. 
CREDIBILITY  OF  WITNESS.     See  Evidence,  4. 
CREST  OF  VEIN.    See  Mines  and  Miiterals,  1. 

CRIMINAL  LAW. 

1.  Appeal — Presentatior — Admission  of  Confession. 

An  assignment  of  error  complaining  of  ttie  admission  of  a 
confession  could  not  be  considered  where  the  transcript  of 
tbe  teeUmony  disclosed  no  objection,  though  appellant's  counsel 
stated  to  the  court  that  objections  to  the  admissibility  of  the 
confession  had  been  made  and  apparently  omitted  from  the 
transcript  through  inadvertence.  In  the  absence  of  proof  that 
such  was  the  case  and  a  request  made  for  diminution  of  the 
record.    Stale  v.  Blaha,  115. 

2.  Appeal  —  Review  —  Discretion  or  Trial  Court  —  Refusal  to 

Allow  Withdrawal  of  Plea. 

The  decision  of  the  trial  court  on  motion  to  withdraw  a  plea 
to  tbe  merits  of  an  iuformatlon  for  tbe  purpose  of  interposing  it 
plea  In  abatement  will  not  be  dlstnrtted.  where  Its  discretion 
has  been  exercised  without  cfFectlng  a  manifest  Injustice,  and 
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3.  -Vppeal  and  Bbbob— Retibw — Evidence  SuppoBTiNa  Vebdict. 

Judgment  In  a  criminal  caae  will  not  be  reverBed  for  insuf- 
Bclency  of  evidence  where  the  Terdlct  Is  enpported  by  Bub- 
atautial  evidence.    State  v.  Whitaker,  1S». 

4.  BUBdLASY— IlCROLABY   IN  THE   FiBST   DEOBEB — TiME  OF   BBEAEINO 

In  a  proaecatloti  Cor  burglary  Id  the  first  degree,  evidence 
held  sufHcleut  to  Justify  finding  that  tbe  mill  was  broken  Into 
Id  tbe  nlgbttlme,  between  sunset  and  sunrise,  as  defined  by 
Hey.  Laws.  6634.    Idem. 

5.  Bl'rglaby — Conviction— SuFKiciENCv  of  Evidence. 

In  a  prosecution  for  bui^lary  In  tbe  first  degree,  evidence 
held  to  Justify  verdict  of  guilty  against  a  defendant    Idem. 
0.  Competency — Convicts — Joint  I'bincipal. 

One  who  was  Jointly  indicted  with  accused  for  murder 
and  on  previous  separate  trial  had  been  convicted  was  a  com- 
petent witness  for  the  state  In  a  murder  trial  under  Rev. 
Laws.  5410,  deaning  witnesses,  and  Rev.  Laws,  74C1,  applying 
section  541!)  to  criminal  actions.  State  v,  Tranmer,  142. 
7.  Convicts — Cbimes — Poweb  to  Punish. 

Where  accused  was  serving  a  life  sentence  in  the  state 
prison    for    murder,    the   district   court    had   Jurisdiction    to 
order  his  production  before  it  for  trial  on  another  murder 
charfc-e.    Idem. 
S.  Evidence — Cohfehbionh — PnELiuiNABY  Pboof. 

A  statement  of  defendant  in  police  headquarters  wblle  under 
arrest  charged  with  the  ofTense  is  not  admissible  as  part  of 
tbe  state's  case  in  cblef  without  a  showing  that  the  statement 
was  voluntary,  and  made  without  hope  of  reward  or  Induce- 
ment or  fenr  of  punishment.  Slate  v.  Wilson,  29S. 
0.  Evidence — Res  Ue8t..e. 

Where  tbe  prosecutiag  witness,  when  first  asked  who  stabbed 
her,  gave  an  equivocal  answer,  and  stated  that  others  ought  to 
know  tbe  man,  her  nest  charge  that  accused  was  guilty,  made 
forty-five  minutes  after  the  occurrence,  when  her  wounds  had 
been  dressed  and  she  was  under  no  particular  excitement,  is 
not  admissible  as  part  of  the  res  gestm.  there  having  been 
sufficient  time  to  fabricate.  State  v.  Pappas.  40. 
10.  Examination  of  Witnesses — Reuabk  of  Tbial  Coubt — Habm- 
LESS  Errob. 

Where,  on  a  murder  trial,  the  testimony  of  a  witness  went 
solely  to  tbe  identity  of  accused,  and  bis  participation  In  the 
crime  had  been  clearly  shown,  tbe  remark  of  the  trial  judge, 
made  while  counsel  for  defense  was  reading  questions  and 
answers  of  tbe  witness  at  a  former  trial  for  the  purpose  of 
Impeaching  hhn,  that  "•  •  ■  there  la  apparently  no  iacoa- 
sistencles  or  contradictions,"  there  being  no  substantial  con- 
flict between  the  two  testimonies,  was  harmless  error  under 
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Criminal  Lav— Continued. 

the  statute  proTldlng  for  the  disregard  of  tecbnlcal  errors, 
where  no  mifc^tantlal  rights  are  deuied.    State  v.  Traiimer,  ]-12. 

11.  Habuless  Erbob — Evidence — Stateuents  by  Accused. 

Error,  If  any,  in  permitting  witnesses  to  testify  to  conclu- 
sions relative  to  stntements  made  by  accused  to  officers  while 
he  was  under  arrest,  was  harmless,  where  the  whole  conversa- 
tion l)etween  defendant  and  the  officers  was  detailed,  and  it 
clearly  appeared  that  ttie  statements  were  freely  and  volua- 
tarfly  made.    Stofe  v.  Blaha,  115, 

12.  HowinoE— Assavlt  with  Intent  to  Kill— Intent. 

In  a  ])i-oseciitlon  for  assault  with  intent  to  kilt,  the  specific 
Intent  being  an  element  of  the  offense,  no  presumption  of  law 
cau  arise  which  will  decide  that  question;  hence  a  charge 
that.  If  accused  assaulted  another  with  a  deadly  weapon  In 
a  manner  calculated  to  produce  death,  the  law  presumes  such 
waa  his  Intention  is  erroneous.    Slate  v.  Pappa».  40. 

13.  Homicide— Corpus  Delicti — Paoor. 

The  corpus  delicti  of  a  murder  may  be  established  by 
Inference  from  facts  as  well  as  from  positive  testimony.  Slalt; 
V.  Traiimer,  142. 

14.  HouiciDE — Sufficiency  of  Emuence. 

In  a  trial  for  murder,  evidence  held  sufficient  to  establish 
the  cvrpus  dellrtt    Idem. 

15.  iNHTBucTions — Request^ — False  Testiuony. 

Failure  to  Instruct  on  the  maxim,  "Fal«u«  in  uho.  falaua 
ill  omnibnt,"  was  not  error,  where  accused  made  no  request 
for  such  instructions.    Stale  v.  Blaha,  115. 

16.  Instbuctioks — Tebtimonv  or  Accused. 

In  view  of  Rev.  Laws,  7160.  as  amended  by  Stats.  Ifllo. 
c.  157.  providing  that  no  special  Instructions  shall  be  Klven 
relating  excluslvelj'  to  the  testimony  of  defendant,  the  court 
properly  refused  to  Instruct  that  defendant  had  testified  In 
his  own  behalf,  and  that  this  waa  his  legal  right,  and  that 
the  Jury  were  not  permitted  to  reject  his  testimony  merely 
because  he  was  the  aci-UBe<1.     Idem. 

17.  Joint  Pbincipai.— <!tonvicTioN — Death  I'eraltv — Testimonv. 

On  a  trial  for  murder,  where  a  Joint  principal  In  the  crime 
with  accused  who  had  been  previously  convicted  and  sentenced 
to  death  Is  called  as  a  witness  by  tlie  state,  it  Is  reversible 
eiTor  to  allow  the  state,  for  the  purpose  of  Influencing  the 
Jury  to  Infilct  the  death  penalty  on  accused,  to  ask  the  witness 
If  he  Is  In  the  state's  prison  under  sentence  of  death.  Stale  v. 
Traiimer.  142. 

18.  Joint  Principal  ah  Witness — Impbopeb  Qiif^tion — Misconduct. 

Where,  on  a  murder  trial,  a  principal  with  accused  In  the 
murder,  who  had  been  previously  convicted  and  sentenced  to 
death,  was  produced  as  a  witness  by  the  state,  and  during  the 
early  pai-t  of  his  examination  counsel  for  accused  had  asked 
the  state  In  the  Jury's  presence  whether  it  was  admitted  that 
witness  waa  then  under  conviction  of  a  felony  and  In  the 
state's  prison.  It  was  misconduct  for  the  state's  counsel  to 
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ask  the  witness  wbether  he  was  not  then  in  the  penitentiary 
under  sentence  of  death,  where  the  only  object  of  the  state's 
question  was  to  Influence  the  Jury  to  aeseBs  the  death  penalty 
against  accused.    Idem. 

19.  PARTtES  TO  Offense — AccEseoHV  After  Fact. 

The  act  of  the  petitioner  in  leaving  Utah  hluiBelf  with  the 
stolen  bonds  on  his  person  did  not  render  him  an  accessory 
after  the  fact  to  the  crime  of  obtaining  property  by  false  pre- 
tenses.   /i(  Re  Ofcr/lelil.  30. 

20.  Pabties  to  Offenses^ Accessory  After  Fact— Statute — "Har- 

Under  Pen.  Ck)de  Utah,  sec.  407!),  providing  that  persons 
who,  after  full  knowledge  that  a  felony  has  been  committed, 
conceal  it  from  the  magistrate,  or  harbor  or  protect  the 
person  charged  therewith  or  convicted  thereof,  are  accessories, 
where  petitioner  for  habeas  corpus,  after  a  third  person  In 
Utah  procured  certain  bonds  from  another  by  false  pretenses, 
induced  the  defrauded  person  to  delay  the  institution  of 
crimlntil  proceedings  against  the  third  person  for  a  few  days. 
during  which  the  latter  left  the  State  of  Utah,  petitioner  was 
not  an  accessory  after  the  fact  tu  the  crime,  since  the  words 
"hartwr  and  protect"  of  the  statute  Imply  more  than  mere 
withholding  of  knowledge  as  to  the  whereabouts  of  the  party 
charged,  and  necessarily  contemplate  some  a£Brmat[ve  act  or 
acts  of  concealment  or  assistance  rendered  to  the  principal 
personally :  mere  words  of  Inducement  or  persuasion  Intended 
to  cause  a  third  party  to  delay  flilhg  a  criminal  charge  not 
t>elnfc  enouKh  to  bring  the  party  within  the  statute.    Idem. 

21.  Plea — Nor  Guiltv — Withdrawal. 

A  motion  to  set  aside  a  plea  of  not  guilty  for  the  purpose  of 
interposing  a  plea  in  abatement  Is  addressed  to  the  sound  Judi- 
cial discretion  of  the  trial  court.    State  v.  Wcllg,  432. 

22.  PLF.A  IS  Abatement — TIME  ASD  Ori>er  of  PLEAmsa. 

The  objection  iu  a  plea  of  abatement  that  no  preliminary 
hearing  on  the  chan^  was  had  or  waived,  and  that  no  leave  of 
court  was  obtained  for  the  filing  of  the  Information,  should  be 
made  before  plea  of  not  Kullty  la  entered.    Idem. 

23.  PBEi.iMiKAKY  Examination— Evidence. 

It  is  not  required  upon  preliminary  examination,  in  order 
to  warrant  a  magistrate  in  holding  the  accused  to  answer, 
that  the  evidence  taken  as  a  whole  be  snfBclent  to  warrant 
a  jury  In  reaching  a  conclusion  of  the  gnllt  of  the  accused 
beyond  a  reasonable  doubt.    Bj  Parte  MoHno.Zdn. 

24.  Preliminary  Examination — Evidence, 

Where  It  appeared  that  the  accused,  charged  with  assault 
with  a  deadly  weapon,  was  carrying  a  pistol  and  a  belt  filled 
with  cartridges  for  the  purpose  of  protecting  himself  and 
certain  live  stock  against  a  possible  attack  by  rabid  coyotes, 
for  the  purposes  of  preliminary  examination,  the  magistrate 
would  be  Jnstlfled  In  acting  upon  the  probability  that  the 
accused  would  not  be  carrying  an  nnloaded  pistol  for  such 
purpose.    Idem. 
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25.  Pbeliminaby  ExAumATioit — Necessity — Right  op  Accused. 

Under  State.  1913.  c.  2D0,  sec.  2,  requiring.  In  all  cases  where 
def^idant  bas  not  bad  or  waived  a  preliminary  examination, 
tbat  there  be  filed  with  tbe  Information  an  affidavit  verifying 
It  upon  afllant'B  personal  knowledge,  and  section  9  thereof,  as 
amended  (Stata.  1915,  c.  17),  providing  tbat  an  Information  may 
be  filed  after  preliminary  examination,  or  waiver  of  tt,  bat  If 
accused  has  been  discharged  on  preliminary  examination,  or  tbe 
complalut  upon  which  the  examination  has  been  taeld  baa  not 
been  delivered  to  tbe  clerk,  the  district  attorney  may  file  an 
Information,  upon  aflldavit,  of  any  person  knowing  of  tbe 
offense,  etc.,  but  that  such  affidavit  need  not  be  filed  where  tbe 
defendant  bas  waived  a  preliminary  examination  or  upon  sucb 
examination  bas  been  bound  over,  one  accused  of  crime  has 
a  rlgbt  to  opportunity  to  either  have  or  waive  preliminary 
examination.    Stale  v.  Wells,  432. 

26.  Pbeliuikabt  ExAUiNATion— SuFFiciEiTcv  OF  Evidence. 

Testimony  on  a  preliminary  hearing  for  larceny  from  the 
pereon,  held,  In  habeas  corpus  proceedings,  not  to  make  reason- 
able or  probable  that  tbe  crime  was  committed  by  accused  so  as 
to  constitute  the  sufficient  cause  necessary  under  Rev.  Laws, 
698T,  for  holding  tbem  to  answer.  &x  Parte  Waiiams  and 
Lathrop,  440. 

27.  Self-Sebvino  Statements — Foukbatios  fob  AoMiaaiON^NECES- 

In  a  prosecution,  for  burglary.  It  was  not  necessary  that 
a  foundation  be  laid  for  tbe  admission  of  defendant's  state- 
ments that  he  purchased  tbe  stolen  Jewelry  In  certain  cities. 
State  Y.  Blaha,  un. 

28.  Tbial — Tebdict. 

A  verdict  will  not  be  held  void  for  uncertainty  if  Its  mean- 
ing can  b6  determined  by  reference  to  the  record.  Ex  Parle 
Booth,  183. 

29.  Thial — Vehmct. 

A  Judgment  must  follow  and  be  supported  by  the  verdict, 
and,  if  tbe  verdict  is  not  such  as  is  determinative  of  tbe 
issues  made  by  plea  of  not  guilty,  it  la  a  void  verdict,  and 
the  court  has  no  Jurisdiction  to  enter  Judgment  thereou.    /dent. 

30.  Weight  oe  Evioence. 

Where  testimony  of  a  witness  given  upon  cross-exam iuatlon 
modifies,  varies,  or  conflicts  with  the  testimony  given  upon 
direct  examination,  It  Is  tbe  province  of  the  magistrate,  the 
court,  or  tbe  Jury,  as  the  case  may  be,  to  determine  tlie  trutb 
of  tbe  witness's  testimony  from  tbe  entire  examination.  Ex 
Parle  MoHno.  3()0. 

31.  Witnesses — Refbeshino  Meuobv — Harmless  Ekbor. 

Where,  on  a  murder  trial,  a  witness  was  allowed  to  refresh 
his  memory  as  to  a  statement  made  by  accused,  by  reading 
his  testimony  at  tbe  coroner's  Inquest,  and  his  testimony 
given  after  such  refreshing  was  substantially  the  same  as 
before,  there  was  no  reversible  error,  since  accused  was  not 
prejudiced  thereby.    State  v.  Tranmer.  142. 
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Dismissal  and  Nonsuit 


CROSS-EXAMINATION.    See  Cbihinai:.  E.aw.SO;  Witnesses,  1. 
CUSTODY.    See  Habeas  CoBPUB.  7, 


DEADLY  WEAPON.    See  Cbiui:<ai,  Law,  12. 

DEATH  OF  DEVISEE.     See  Wlixe,  C. 

DEATH  PENALTY.    See  Chimikai.  Law.  17, 18. 

DECLARATION.    See  Hombbtead,  1. 

DEED  OF  CONVEYANCE.    See  Homestead,  1. 

DEFAULT.    Sec  Jdstice  of  the  Peace.  4. 

DEFECT.    See  Inbictmekt  and  Information.  1. 

DEFECTS  IN  NOTICE  OF  APPEAL.    See  Appeal  and  Eeboe,  2». 

DEFECTS  IN  PHOCBEDINGS.    See  Appeal  and  Ebbob.  7, 8. 

DEFENDANT'S  THEORY.    See  Trlal,  6, 7. 

DEGREE  OF  PROOF.    See  Mobtoaces.  5. 

DEGREES.    See  Libel  and  Slanpbb,  1,  3. 

DEMURRER.    See  Appeal  and  Erbob,  IS. 

DENIAL  OF  CONTINUANCE.    See  Appeal  and  Erbob.  13. 

DENIAL  OF  NEW  TRIAL.    See  Appeal  and  Ebbob,  5. 

DEPOSITIONS.    See  Appeal  and  Ebbob.  17. 

DETAINER.    See  Landlobd  and  Tenant.  1. 

"DEVISE."    See  Wills,  1. 0. 

DILIGENCE.  See  Equity.  1. 

DIRECT  EVIDENCE.    See  Habeas  Cobpub,  6. 

DISCHARGE.    See  Habeas  Corpus.  1,3. 

DISCRErriON  OF  TRIAL  COURT.  See  AttobneVb  Fees,  1 ;  Ceb- 
tiobabi,  1;  Costs,  1,4;  Cbiuinal  Law,  2.21 ;  Disuisbal  and 
NoNsurr,  2. 

DISMISSAL  AND  NONSUIT. 

1.  Motion  to  Dismiss — Burden  to  Excuse  Neolect  in  Prosecution. 

Wben  a  motion  to  dlsmisB  for  want  of  prosecutioa  Is  made 
in  a  case  In  whicb  no  step  has  been  taken  by  plaintiff  for 
several  years,  tlie  dnty  rests  npon  him  to  excuse  his  neglect. 
Itaine  v.  Ertnor,  365. 

2.  Wast  or  Pbosecution — Discbetion  of  Tbial  Coubt. 

Where  a  complaint  was  filed  April  9,  1904,  defendants 
brought  and  filed  demnrrers  May  20.  1904,  and  nothing  more 
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wae  done  Id  tbe  case  until  June.  1913,  judgment  dlamlssiug 
the  suit  for  waot  of  prosecntlon,  plaintiff  making  no  offer  to 
show  excusable  neglect,  was  not  an  abuse  of  discretion  on  tbe 
part  of  tlie  tria!  court.     Idem. 
3.  Want  OF  I'BOBECUTiON — Obtaining  iNjrNcriON. 

The  fact  that  plaintiff  obtained  an  Injunction  In  bis  salt 
against  defendants  Is  of  no  Importance  on  appeal  from  a  Jndg- 
ineut  dismissing  the  suit  for  want  of  prosecution,  since  the 
obtaining  of  an  Injunction  Is  not  a  move  in  tbe  prosecution  of 
u  suit  tfiidlug  to  bring  it  to  issue  or  trial.    Idem. 

DISMISSAL  OV  ACTION.    See  Appeal  and  Erbob.  20,  21. 
msMISSAL  OF  APl'EAI^    See  Appeal  ahd  Ebrob,  6,  T.  8.  10,  11. 
DISTRICT  COURT.    See  Criminal  Law.  7. 
KLBCTIONS, 

1.  PmWARV   Ei.ECTIONB — REGISTBATIO.N. 

Under  Stats.  1915,  c.  283.  sees.  12  and  14,  wblcb  was  not 
repealed  by  Stats.  1915.  c.  285,  sec.  8,  the  names  of  electors 
which  appear  upon  the  certified  registration  list  as  copied  from 
tbe  register  of  the  last  general  election,  together  with  the 
names  that  appear  on  the  supplemental  list,  constitnte  the  list 
of  electm-s  <i«alitte(I  to  vote  nt  the  primary  election.  Turner 
V.  Fogg,  40(1. 

2.  Registration  of  I'arty  .Affiliation— Validity  of  Statute, 

Stats.  1915,  c.  283.  sees.  12  and  14,  requiring  electors  to 
register  their  party  aSlllatlon  as  a  prerequisite  to  the  right  to 
vote  at  primary  election,  [s  a  reasonable  r^ulatltm  and  valid 
exercise  of  tbe  legislative  power.    Iilem. 

3.  Statvtes — Construction. 

Election  laws  are  to  be  liberally  construed  to  enable  the 
Inrgest  iMirticipntlou  of  qualified  elei^ors  In  all  elections.    Idem, 

END  LIKES.    See  Mines  and  Minerals.  2. 

ENFORCEMENT.    See  Mechanics'  Liens.  2. 

ENFORCEMENT  OP  MECHANIC'S  LIEN.    SeeCoNTiNOASCE.  I. 

EQCITABLE  lien.    See  Mortgages,  4. 

KQUITY. 
1.  Ma.xius — Application. 

Though  equity  considers  that  done  which  should  have  been 
done.  It  does  not  follow  that  an  equitable  right  once  existing 
will  always  exist;  but,  to  avail  oneself  of  such  right  it  must 
bp  asserted  In  apt  time  and  diligently  prosecuted.  Daly  v. 
Lahuntan  Mines  Co..  14. 

ERRONEOI'S  VERDICT.    See  Habeas  Corpus.  1. 

ERROR.    See  Criminal  Law,  10, 11, 15, 31. 
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39th  xev.]     Executors  and  Administrators 


ERROR  IX  JURISDICTION.     See  Jcdoment.  3.2, 

ESTATES.     Sec  Appeal  and  Erbor,  15;    Execvtobs  and  Aduinib- 

,  3  ;    JlTSTlCES  OF  THE  I'KACK,  3. 


EVIDENCE. 

1.  Affirmative  Defense. 

To  maintain  an  affirmative  defense  It  must  be  establlslied 
by  a  preponderance  of  the  evidence.    Qault  v.  Orose.  274. 

2.  "Negative  Tehtihonv." 

The  testimony  of  one  claiming  a  mechanic's  Hen  for  work 
performed  upon  a  building  that  he  worked  on  the  building, 
that  at  the  time  he  looked  for  a  notice  signed  by  the  owner 
that  he  would  not  be  responsible  for  the  repairs,  and  that 
there  was  no  such  notice  at  any  time  while  he  was  doing  the 
work  is  not  negative  testimony  such  as  may  be  disregarded 
in  the  face  of  iNisltlve  testimony  that  the  notice  whs  posted. 
Oa»fon  V.  A  ranitino.  128. 

3.  Siun.AS  Facts — Injuries  to  Servant — State  Minino   Inspbc- 

TIOK  HULEH. 

In  a  miner's  action  for  injuries,  rules  posted  at  the  mine, 
several  months  after  the  injury,  by  the  state  mining  Inspector. 
were  not  admissible  In  evidence  by  the  mere  fact  that  they 
were  similar  to  the  ones  posted  by  defendant  before  the  time 
of  the  Injury.  Zelavin  v.  Ttinopak  Belmont.  1. 
i.  Weight — Cbedibii,itv  of  Witneks. 

If  the  Jury  believe  from  the  evidence  that  a  witness  has 
wilfully  sworn  falsely  as  to  material  matters,  they  are  at 
liberty  to  disregard  his  entire  testimony,  except  as  corrobo- 
rated by  other  credible  evidence.  Idem. 
See  AcKNOWLEDOueNT.  1 ;  Appeal  and  Erbob.  18,  IB,  22,21;  Caiui- 
NAL  T^w.  a.  S.  9.  10,  11.  13,  14.  15.  If..  IT.  18.  lit,  23,  24.  27.  -W; 
DisuissAL  ANn  Nonsuit,  1,  2;  Rxtbadition.  1 ;  IIaueas  Corpus. 
a.  G ;  Mechanics'  F.iens,  12 ;  Mobtoaoes.  1,  2,  5 ;  Ownership.  1 ; 
Trial,  1 ;  Water  and  Watercourses,  1 ;  Witnesses.  1,  2. 3. 

EXAMINATION  OP  WITNESS.    See  Criminal  Law.  10. 
EXCEPTION  TO  SI'RETIES.    See  Justices  of  the  Peace,  1,  2. 
EXCEPTIONS  ON  APPEAL.    See  Appeal  and  Ebbob.  S,  17. 

See  Appeal  and  Ebrob.  2fl:    Dismissal 

KXECUTION.    See  MoBTOAOES.  1.2.5. 

EXECT'TIVE  WARRANT.    See  Habeas  Corpvs.  2.  4. 

JIXECITTORS.    See  Appeal  and  Error,  ir.. 

-execi'tohs  and  administrators. 
1.  Claims— Offsets — Statute. 

Rev.  Laws,  Sges,  providing  for  the  support  by  affidavits  of 
claims  against  decedents'  estates,  contemplates  that  offsets  Id 
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Executors  akd  A dmikibtratobs— Continued. 

favor  of  tbe  decedent  and  known  to  tlie  claimant  be  credited 
upon  tbe  claim.    Hibbard  t.  Clark,  220. 

2,  CouPLAinr — SeT'Off — Inclusion. 

Id  a  complaint  on  a  rejected  claim  against  a  decedent's 
estate,  tbe  facts  constltntlng  an  offset  or  counterclaim  In 
favor  of  tbe  estate  must  be  alleged ;  the  general  rule  of 
pleading  ttiat  a  complaint  need  not  allege  facta  constltntlng 
an  offset  or  counterclaim  being  inapplicable  b;  reason  of  the 
provisions  of  Rev.  Laws,  S965.  whicb  contemplates  the  credit 
of  offsets  upon  suob  claims.    Idem. 

3.  Rejected  Claim — Complaint^Pabticulabity, 

Wbere  plaintiff's  rejected  claim  against  deced^it's  estate 
admitted  a  set-off  In  favor  of  decedent  tor  several  loans  made 
on  tbe  aecnrlty  of  real  estate  and  contracts  to  purcbaae  real 
estate,  tbe  complaint  In  an  action  on  such  rejected  claim  was 
insufficient  for  uncertainty  where  It  failed  to  specifically  set 
out  the  loans  made,  and  tbe  property  transferred  and  con- 
tracts assigned  as  security  with  suOlclent  fullness  to  acquaint 
tbe  defendant  administrator  and  tbe  court  therewith.    Idem. 

EXTRADITION. 
1.  Fugitive  fxoii  Justice — Conn-icriNo  BvinENcB^JUBiSDicrioK. 
Tbe  guilt  or  Innocence  of  one  held  nnder  extradition  as  a 
fugitive  from  the  Justice  of  another  state  !a  a  matter  exclu- 
sively for  the  courts  of  tbe  demanding  stflte  where  tbe  evidence 
is  conflicting.    Ear  Parte  La  rere,2H. 
See  Habeas  Cobpvs,  2,  4,  T. 
EXTRALATERAL  RIGHTS.    See  Miites  ard  Minerals.  1,  2,  3. 


FALSE  PRETENSES.    See  Cbiwinal  Law,  10. 
FALSE  SWEARING.    See  Evidence.  4. 
FALSE  TESTIMONY.    See  Cbiminal  Law.  15. 

See    Cbiuinal 

FEDER.\L  LAND  DEPARTMENT.    See  Public  Lands.  1. 

FEES  OF  COURT  CLERKS.    See  Costs,  3. 

FEES  OF  WITNESS.    See  Costs,  r,. 

FEIXJNY.    See  Libel  and  Slandeb.  1.  2,  3. 

FINAL  ACCOUNT.    See  Appeal  and  Ebroh.  15. 

FINDINGS.    See  Appeal  and  Erbob.  10. 

FIRST  DEGHEB  BIRGI^RY.    See  Cbiuihal  Law,  4. 
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FORCED  SALE.    See  Homestead,  1. 

FORCIBLE  ENTRY  AND  DETAINER. 

1.  Appeal — Dftebmikation  or  Cause — Moditication — Incbeasino 

Recoveby. 

The  supreme  court  will  not  modlfj  a  Judgment  to  allow 
treble  damages  Iq  a  forcible  entry  case,  under  Rev.  Laws,  5C06. 
wbere  the  facts  are  not  before  It.    Olock  v.  Elget.  415, 

2.  Civil  Liability — Febaonb  Entitled  to  Sdk. 

In  an  action  to  recover  damages  for  forcible  entry,  plaintlCF 
must  prove  tala  title  or  right  to  possession  of  the  property  where 
tbe  pleadings  raise  that  Issue.    Idem. 

3.  Costs — Statute. 

Rev.  Laws,  53TT,  allowing  plaintiff  coats  upon  a  favorable 
Judgment  In  an  action  Involving  the  title  or  posaeasfon  of  real 
estate,  applies  to  recovery  of  damages  for  forcible  entry,  where 
plalntllTs  title  or  right  of  poaseaslon  was  disputed.    Mem. 

4.  Damages — Statitte — "May." 

Rev.  Laws.  5S08,  providing  that  In  forcible  entry  caaea,  ]u^- 
ment  "may"  be  entered  for  treble  the  actual  damages,  permits, 
but  does  not  reQuire,  sucb  penalty  to  be  Imposed.    Idem. 


FORECI-OSUEB  OP  MECHANIC'S  LIEN.    See  Continuance,  1. 
FORECLOSURE  OF  HORTOAGE.    See  Guabdian  and  Wabd.  1. 
FOREIGN  CORPORATION.    See  Cobpobatiohs,  1. 
FRAUD.    See  Mechanics'  Liens,  10. 11. 

See  ExTBADiTion.  1 ;    Habeas  Cob- 

QRAZINQ.    See  Animals,  1,  2. 

See   Municipal  Cob- 

QROUNDS  FOR  CERTIORARI.    See  Cebtiobabi.  3. 

GUARDIAN  AND  WARD. 
1.  Conveyance  by  Guabdian — Authomty, 

Where  a  guardian  of  an  Infant  gave  a  mortgage  upon  the 

common  property  of  tbe  Infant  and  the  guardian.  In  order  to 

pay  off  B  mortgage  about  to  be  foreclosed,  such  mortgage 

was  not  valid;   tbere  being  at  the  time  no  statute  conferring 

'    on  the  court  the  power  to  allow  tbe  guardian  to  execute  such 

mortgage.    LaJJrancMni  v.  Clark.  48. 
See  Limitation  of  Actions,  1. 


GUARDIANS.    See  Justices  of  the  Peace,  3, 
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HABEAS  CORPrS. 

1.  KHBONEOUS  VEBDICT DlSCHAIME. 

Though  a  verdict  may  be  bo  erroneous  as  to  warraDt  rcTersal 
without  tielDg  entirely  void,  It  will  Dot  authorize  discharge  on 
habfai  corpua  ul  one  seuteuced  thereunder.  Hr  Parle  Bimlh.  183. 

2.  EXTRAUITID.N KXTENT  OF  REVIEW, 

In  bearing  an  application  for  habeas  corput  seeking  the 
petitioner's  release  from  the  custody  of  an  ugent  of  another 
stnte  requl^tlonlng  the  petitioner  as  a  criminal,  the  court  will 
go  behind  the  executive  warrant  of  such  other  state  and 
in<(ulre  into  the  sufficiency  of  the  papers  constituting  the 
reiiulBltlou.    In  ItcOierfleld.an. 

3.  FuoiTivE    FBou    Justice — Innocence — Concli'sive    Showing — 

i)IHCHABGE. 

Where  in  habeas  corpus  proceedings  brought  by  one  held  for 
extradition  as  n  fugitive  from  the  Justice  of  another  state  the 
evidence,  Including  that  of  the  complalaing  witness,  shows 
oonciuHlvely  that  the  crime  charged  could  not  have  been  com- 
mitted, and  beiice  that  petitioner  could  not  have  been  a  fugitive 
from  JustU-e,  the  petitioner  will  he  discharged.  Er  Parte  to 
Vere.  2U. 

4.  FlOITIVE  raOM  Jl-STICE JUDICIAL  IS<JltIBY. 

Where  by  habeas  corpus  a  petitioner  seeks  release  from  an 
executive  warrant  Issued  upon  the  requisition  for  extradition 
of  the  governor  of  a  demanding  state,  on  the  ground  that  he 
Is  not  a  fugitive  from  Justice  of  the  demanding  state,  the 
court  will  Inquire  Into  the  existence  of  the  'facta  determinative 
of  tlint  iKSue.    litem. 

5.  Reui'laritv  ok  t'oNVICrtON I'BESI-'MPTION. 

On  habeas  corpus  to  secure  the  release  of  one  convicted  of 
a  misdemeanor  In  district  court  on  appeal  from  Justice  court 
it  wilt  be  presumed  that  the  proceedings  In  the  district  court 
were  in  ever;  way  regular  until  the  contrary  Is  made  afflnna- 
tively  to  apiwnr.    Kx  Parte  Hurray.  .V)!. 

6.  S<'OPE  OF  I NQUIBY—KXAMl NATION  OF  WITNESS. 

In  a  habeas  corpus  proceeding.  It  Is  not  the  province  of  the 
supreme  court  to  determine  to  what  extent  the  direct  evidence 
of  the  witness  given  before  the  examining  magistrate  was 
wealteued  or  modified  by  the  cross-examination,  since  that 
was  the  province  of  the  examining  tuaglntrate.  Ex  Parle 
.Voliiio.  360. 

T.    A'oLfNTAHV  SCKRENOEB  TO  SlIKBlFF — KXTKADITION. 

A  petitioner  for  habeas  corpus  could  surrender  himself  to 
a  sheriff  of  a  county  of  the  state  In  order  to  protect  himself 
from  being  summarily  removed  from  the  state  on  the  requisi- 
tion of  the  governor  of  another  state  by  an  agent  of  sucb 
other  state  without  opportunity  to  appeal  to  the  courts  for 
review  of  the  matters  of  taw  pertaining  to  the  extradition. 
the  agent  of  the  other  state  to  petitioner's  knowledge  having 
the  intent  so  to  remove  him ;  therefore  sucb  petitioner  was 
linipcrly  in  the  custiMly  of  the  sheriff.    In  Re  Orerfleld,  30. 
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Inconsistent  Statements 


"HARBOR  AND  PROTECT."    See  Criminai.  Law.  20. 

HARMLESS  ERROR.    See  Ckimi.ial  I.^w.  10,  11,  31. 

HOMESTEAD. 
1.  Interest  OF  Wife — PBiUKtTiON. 

Const  art.  4,  sec.  30,  declares  that  a  bomestead  sball  be 
exempt  from  forced  sale  and  sball  not  be  alienated  without 
the  joint  consent  of  the  husband  and  wife.  Stats.  1865,  c.  72, 
sec.  1,  passed  pursuant  to  the  constitution,  provides  that  a 
homestead  selected  by  the  husband  and  wife  shall  be  exempt 
from  forced  sale,  and  that  the  selection  sball  be  made  by  the 
recordation  of  a  declaratiun  of  Intent.  Const  art.  4,  aec.  31, 
declares  that  all  property  of  the  wife  owned  before  marriage 
sball  be  her  separate  property.  The  act  of  1873,  passed  pursu- 
nut  to  the  const itvit ion.  provliles  In  se<-tlon  1  (Rev.  Ijiws,  215S) 
that  all  property  of  the  wife  owned  before  marriage  and 
acquired  thereafter  by  gift,  bequest,  devise,  or  descent  la  her 
separate  property,  and  that  property  similarly  acquired  by 
the  husband  should  be  his  separate  property,  while  section  2 
(section  2156)  declares  that  all  other  property  acquired  during 
the  marriage  shall  be  the  community  property.  Section  6,  aa 
amended  in  1807  (section  21Q0),  declares  that  the  husband  has 
entire  control  over  the  community  property,  with  alwoiute 
power  of  disposition,  but  that  no  deed  of  conveyance  or  mort- 
gage of  a  homestead,  regardless  of  whether  a  declaration  has 
been  filed  or  not  shall  be  valid  for  any  purpose,  unless  both 
the  husband  and  wife  execute  and  acknowledge  It.  Held,  that 
though  the  homestead  was  not  roistered  as  required  by  law. 
the  husband's  sole  conveyance  or  Incumbrance  of  It  cannot 
I»ass  title.    .Vof.  Bank  of  Ely  v.  Mcyerg.  235. 

HOMICIDE.    See  Cbimihal  Law.  7.  10,  12,  13,  14,  17,  18.  31. 

husband  and  wifk. 
1.  Community  Estate — Right  to  Contboi- 

As  a  general  proposition,  by  reason  of  the  husband's  sole 
right  to  control  the  community  property,  he  may  alienate  dur- 
ing the  coverture,  without  the  consent  of  the  wife,  any  prop- 
erty belousing  to  the  community,     yat.  Bank  ot  Kiy  v.  Slei/em. 
23,-). 
See  Homestead.  1. 
IMPEACHMENT.    See  Witnesses.  2. 
IMPROPER  QUESTION.     See  Cbiminal  Law.  18. 
INADVERTENCE.    See  Appeal  and  Ebbos.  20. 

INADVERTENT  OMISSION  FROM  TRANSCRIPT.     See  Cbiminai, 
Law.  1. 

INCOME.    See  Wills,  4.  5.  7. 

INCONSISTENT  STATEMENTS.    See  Witnesses.  2. 
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Indebtedness 


INDEBTEDNESS.    See  MumciPAi,  Cobporationb,  1. 
INDICTMENT  AND  INFORMATION. 

1.    COUPLAINT IKFOBUATION  AND  BELIEF WAIVES  OI  DEFECT. 

The  defect  that  a  complaint,  charging  the  relator  with  a 
mlademeanor,  was  InsuBlcteDt  because  purporting  to  be  made 
upon  Information  and  belief,  instead  of  upon  posItlTe  knowl- 
edge, was  not  jnriadictlonal,  and  was  waived  br  relator  by 
pleading  to  the  complaint  without  making  an  objection  upon 
the  ground  assigned.    Ex  Parte  Murray,  SSI. 

INDUCEMENT  OR  PERSUASION.    See  CBiiiinAL  Law,  20. 

INFANT.    See  Guakdian  amd  Wabd,  1. 

INFERENCE  PEOM  FACTS.    See  Cwmikai.  Law,  IS. 

INJUNCTION.    See'DiBMissAL  and  Nonsuit.  .3. 

See  Evidence,  3;    Masteb  and  8eb- 

INNOCENGE.    See  Habeas  Cokpub,  3. 

INQUIRY.    See  Habeas  Cobfub,  4, 6. 

INSANE  PERSONS.    See  Justices  of  the  Peace,  3. 

INSTRUCTIONS  TO  JURY.    See  Cbiminal  Law,  16,  16;  Teiai,  J, 
2,  3.  4.  5.  6,  7. 

D  EBtOK,  18,  22 ; 

INTENDMENT.    See  Statutes,  3,  4,  6,  6,  7,  8. 

INTENT.    See  Criminal  Law,  12 ;  Houebtcad,  1. 

INTENTION  OF  TESTATOR.     See  Wills,  2.  5. 

INTEREST  OP  WIFE.    See  HoMEaiEAD,  1. 

INTERMEDDLER,    See  Subrooation,  1, 

INTERMEDIATE  INCOME.    See  Wills.  7. 

INTERPRETATION.    SeeWoLB.Z 

INTOXICATION.    See  Acknowledgment,  1 ;  MoBTaAOES,  1,  2.  5. 

INVALIDITY.    See  Statutes,  9. 

IRREVOCABLE  LICENSE.    See  Water  and  Watercourses.  1. 

IRRIGATION.    See  Water  and  Watebcoubses,  ]. 

ITEMS  OF  COST.    See  Costs,  3,  4. 

JITNEY  BUSSES.    See  Licenses,  2,  3;  MumciPAL  Corporations.  2. 

JOINT  CONSENT.    See  Homestead,  1. 
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JOINT  PRINCIPAL.    See  Cbimisal  Law.  6,  17,  18;  Witnesses,  S. 

JUDGMENT. 

1.  Collateral  Attack — Errob  ik  Jubisdiction. 

Where  the  court  had  Jurisdiction  both  over  the  subject- 
matter  and  the  defendant  In  a  mectaanlc's  lien  suit.  Its  failure 
to  enter  an  order  consoiidating  with  the  suit  a  subsequent  suit 
against  the  same  defendant  was  mereiy  an  error  In  tbe  exer- 
cise of  jurisdiction.  If  It  was  the  dut?  of  the  court  so  to  con- 
solidate, which  could  be  asserted  on  appeal  only,  and  not  in 
an  Independent  action.    Daly  t.  Lahontan  illiicg  Co.,  14. 

2.  Collateral  Attack — Jurisdiction, 

A  collateral  attacic  upon  a  Judgment  Is  oni7  penuisBible 
when  tbe  Judgment  is  void  for  want  of  Jurisdiction,  and  not 
if  the  court  merely  errs  in  some  ruling.    Idem, 

3.  Conclusive  NEBS  —  Pbivity —  Possession  of  Property—  I'crbons 

Bound. 

Under  the  rule  that  Judgments  are  conclusive  and  binding 
not  only  on  the  parties  to  the  action  in  wblcb  It  was  rendered, 
but  on  persons  In  privity  with  tbem  In  respect  to  the  subject- 
matter  of  the  litigation,  where  after  possession  of  a  car  had 
passed  from  P.  to  C,  and  In  an  action  by  B.  against  C.  It  had 
tfeen  attached  and  judgment  rendered  for  B.,  a  bill  of  sale  of 
tbe  car  was  given  by  P.  to  I.,  the  judgment  Is  admissible  to 
show  title  and  right  of  posBeeaion  In  B.  in  replevin  for  the  car 
by  I.  against  B.    Bank  of  Italy  v.  Burns,  326. 

4.  Judgubkt  Holl — Matters  Incldded. 

A  judgment  roll  Includes  the  pleadings  and  Judgment.  Qlock 
V.  Elget,  415. 

I  Detaireb,  1 ;    Mechanics'   Liens,  T  ; 


JUDGMENT  ROLL.    See  Appeal  and  Ersob,  1. 

JUDICIAL  INQUIRY.    See  Habeas  Corpus,  4,  0. 

JURISDICTION.  See  Appeal  and  Ebbor,  8,  26;  Cektiorahi,  2,  3: 
Ckiminal  Law,  T,  29 ;  Extradition,  1 ;  InDicruENT  and  Infor- 
mation, 1 ;  JuDOUENT,  1,  2 ;  Justices  of  the  Peace,  4. 

I  Slandeb,  2,  3 1  Mastbb  and  Servant.  1 : 

JUSTICES  OF  THE  PEACE. 

1.  Appeal — Justification  op  Sureties — Statute. 

Where  the  sureties'  sufficiency  Is  not  excepted  to  within  five 
days,  as  required  by  Rev.  Laws,  5792,  the  district  court  acquires 
Jurisdiction,  notwithstaDdlog  tbat  two  days  later  appellant 
admits  due  service  of  such  exceptions  before  the  Justice  has 
certified  the  case.    YotoeU  v.  District  Court,  423. 

2,  Appeal — Justification  of  Sureties — Statute. 

Under  Rev.  Laws,  5Td2,  providing  that  an  appeal  from  a 
justice  to  a  district  court  will  be  regarded  as  If  no  undertaking 
Vol.  s»-» 
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JusTiCBS  OP  THE  PEACE— Conltnucd. 

was  given,  imlesfl  tbe  sureties,  when  cballenged,  Juatlff  after 
notice,  etc.,  held  that  tbelr  JustlflcatloD  Iii  tbe  prescribed  man- 
ner is  eBsentlal  to  the  district  court's  Jurfsdlctloo,  where  their 
sufficiency  was  properly  challenged.    Idem. 

3.  Civil  JcBiBmcrioN — Chabacteb  of  rARTics — Glakdians. 

Under  Const  art.  6,  sees.  6-8,  providing  that  district  courts 
sbnll  have  Jurisdiction  In  all  cases  where  the  demand  exceeds 
$300  and  ail  cases  relatlDg  to  the  persons  and  estates  of 
minors  and  Insane  persons,  and  giving  the  legislature  power  to 
fix  the  powers  of  Justices  of  the  peace,  provided  they  shall  not 
have  Jurisdiction  conflicting  with  that  of  courts  of  record,  and 
Rev.  Laws,  6714,  6726,  couferrli^  Jurisdiction  upon  Justices' 
courts  in  actions  on  contract  for  the  recovery  of  money  only 
where  the  demand  is  not  over  $300,  and  providing  for  appear- 
ance by  general  guardian  or  guardian  od  lUem  of  an  Infant  or 
Insane  person  lu  Justice's  court,  a  Justice's  court  has  Jurisdic- 
tion In  actions  at  law  brought  by  the  guardian  of  a  minor 
where  the  amount  Involved  dops  not  exceed  $300.  Eillgroce  v. 
iJurriax.  224. 

4.  Jurisdiction — Statvtk. 

Under  civil  practice  act,  section  812,  governing  trials  and 
Judgments  In  the  jnstice  court,  and  providing  that  where  tbe 
defendant  falls  to  answer  within  the  time  speclded  in  the 
summons,  the  court  may  render  Judgment  In  favor  of  the  plaln- 
tilT.  where  the  plalntltT  appeared  specially  and  filed  a  motion 
to  dismiss  the  complaint,  but  did  not  answer,  the  Justice  did 
not  exceed  his  Jurisdiction  in  entering  a  default  against  a 
defendant  and  denying  him  time  to  answer  after  the  time 
prescribed  by  law  had  expired.    Regan  v.  King.  216. 

5.  STATOTORY    PrOVIBIONS CONSTBVCTIOK — Answeb. 

since  the  civil  practice  act,  aeotlon  294  (Rev.  Laws.  6236), 
providing  for  entry  of  Judgment  for  the  plaintiff  where  defen- 
dant falls  to  answer,  and  that  an  answer  shall  Include  any 
pleading  that  raises  an  Issue  of  law  or  fact,  whether  by  general 
or  special  appearance.  Is  not  made  applicable  to  Justices' 
courts  by  reason  of  civil  practice  act,  sec.  873  (Rev.  Laws, 
5S15),  providing  that  only  the  provisions  of  the  act  which 
are  In  their  nature,  or  which  have  been  made,  applicable,  are 
applicable  to  Justices'  courts  and  tbe  proceedings  therein, 
because  civil  practice  act,  sec.  812  (Rev.  Laws,  6754),  sets 
forth  a  separate  and  complete  system  governing  trials  and 
Judgments  in  the  Justice  court,  similar  to  tbe  system  pre- 
scribed by  section  294 ;  -  and  when  a  separate  and  Independent 
section  Is  found  In  the  practice  act  covering  the  matter  of 
pleading  In  the  Justice  court,  It  must  be  construed  that  the 
l^lslatlve  intent  was  to  limit  the  provisions  of  section  294  to 
the  district  court;  tbe  relator's  special  appearance  challeng- 
ing the  Jurisdiction  of  the  Justice  court  was  not  affected  by 
the  provisions  ot  section  2^4  and  was  not  an  answer.    Idem. 


LABOR  LIENS.    See  Mechanics'  Liess,  4,  5. 
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iBItOB,    20  ;      DiSUIBSAL    AND    XONSUIT, 

LANDLORD  AND  TENANT. 
1.  Unlawfui.  Dbtaineb — Tresis  Damaqbs. 

Rev.  Laws,  5599,  concerning  anlawful  detainer  and  pro- 
viding tbat  "Judgment  shall  be  rendered  against  the  defendant 
*  *  *  for  the  rent  and  for  three  times  the  amount  of  damages 
asaeased,"  does  not  clearly  authorize  the  trebling  of  the  amount 
of  tent  found  due,  as  the  statute  mentions  other  elements  of 
damage,  such  as  waste,  and  while  the  legislature  has  used 
language  to  Indicate  that  In  some  wa;  treble  damages  are  to 
be  recovered  from  tenants  holding  over,  the  statute  having 
failed  to  show  what  damages  should  be  trebled,  as  penalties 
and  forfeitures  will  not  be  extended  by  Implication  and 
doubtful  construction,  no  such  Judgment  can  be  rendered 
against  a  tenant  holding  over.    Regan  v.  King.  216. 

LEAVE  OF  COURT.    See  Cmminal  Ijw,  22. 

"LEGACY,"    See  Wills,  6. 

LEGAJ^  TITI.E.    See  Mobtoages,  4, 

■F  THE  Peace,  5 ;  Statutes, 

LIABILITY.    See  Fobciblb  Entbv  and  Detaineb.  2. 

LIABILITY    OF   PURCHASER'S    ASSIGNEE.       See  Vendob  aso 

rVRCHASEB,  2. 

LIBEL  AND  SLANDER. 

1.  Offe.vskb — Dbobees. 

Rev.  Laws.  6428,  declaring  that  every  person  convicted  of 
libel  shall  be  fined  In  a  sum  not  exceeding  ^,000  or  Imprisoned 
in  the  county  Jail  not  exceeding  one  year,  or  In  the  state 
prison  not  exceeding  Sve  years,  divides  the  crime  of  libel  into 
two  offenses,  one  a  felony,  and  the  other  a  misdemeanor.  Ejt 
Parte  Booth,  183. 

2.  Offenses — I'RoviNtK  of  3uby. 

Under  Rev.  Laws,  6428,  declaring  that  every  person  con- 
victed of  libel  sball  be  fined  In  a  sum  not  exceeding  $5,000.  or 
Imprisoned  In  the  county  ]all  not  exceeding  one  year,  or  In 
the  state  prison  not  exceeding  Qve  years,  and  that  the  Jury 
sball  have  the  right  to  determine  the  law  and  the  fact. 
together  with  section  7196.  also  declaring  that  the  Jury  shall 
have  the  right  to  determine  the  law  and  the  fact,  the  deter- 
mination whether  a  libel  is  a  felony  or  a  misdemeanor  Is  for 
the  Jury.    Idem. 

3.  Offenses — Veboict. 

Rev.  Laws,  6428,  declares  that  the  punlshm«it  for  libel 
shall  t>e  fine  and  imprisonment  In  the  county  Jail,  or  Imprison- 
ment In  the  penitentiary,  and  that  the  Jury  bIirII  be  the  judge 
of  the  law  and  the  fact.    Section  7196  makes  similar  provision. 
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LiBBL  AND  Slander— CVmttnurii; 

SectloQH  7216  and  7218  declare  that  a  verdict  on  o  plea  of 
uut  guilty  shall  be  either  guilt;  or  not  guilty,  and  that.  If  a 
criuie  1b  distinguished  into  degrees,  tbe  Jury  must  And  tbe 
degree,  while  sections  7221  and  7222  provide  for  the  reconsld- 
eratlon  of  sn  Informa!  verdict,  and  that  no  Judgment  of  con- 
viction Rholl  be  given  unless  the  Jury  find  expressly  against 
the  defendant.  In  a  prosecution  for  libel  the  verdict  was: 
"We.  the  Jury.  •  •  •  find  the  defendant  ♦  •  ♦  guilty 
of  a  gross  misdemeanor."  Held  that,  as  tbe  Jury  nere  entitled 
to  find  the  grade  of  the  offense,  and  as  the  whole  record  might 
be  looked  to.  the  verdict  was  not  so  Indefinite  that  a  Judg- 
ment entered  thereon  was  void ;  such  verdict  indicating  the 
degree  of  tbe  offense  of  which  accused  was  convicted,    /rfem. 

LtCBNaE.    See  Watbh  and  WATEBCorasES.  1. 

LICEXSKS. 

1.  Power  to  License  or  Tax — Statute — "UNiNcoapoRATEn  Towss." 

The  proviso  to  SUta.  1881,  c.  48,  added  by  Stats.  1889.  c.  43. 
reading  that  In  ail  unincorporated  cities  and  towns  the  hoard 
of  county  commissioners  shall  have  power  to  fix  and  collect  a 
tax  upon  certain  businesses  and  amusements,  and  none  other, 
does  not  apply  to  towns  which  established  their  form  of  gov- 
ernment after  the  unlnoorporated  town  act  (Stats.  1879,  c.  98) 
had  been  repealed  by. Stats.  1887,  c.  43,  or  to  towns  which,  by 
reason  of  their  having  a  voting  population  of  600  or  more,  Ipao 
facto  come  under  the  general  town  government  act,  the  term 
"unincorporated  towns"  not  referring  to  all  towns  within  the 
state  not  Incorporated:  as  to  give  It  such  an  Interpretation 
would  nullify  the  grant  by  tbe  legislature  in  the  body  of  the 
act  of  power  to  boards  of  county  commissioners  to  levy  and 
collect  a  license  tax  upon  numerous  specific  businesses,  but 
referring  speciflcnily  to  towns  which  have  assumed  a  form  of 
town  government  under  the  act  of  1879  fflitltled  "An  act  to 
provide  for  the  government  of  unincorporated  towns  in  this 
state."     Nye  County  v.  Schmidt,  456. 

2.  PowEBS  OF  City  Council — Jitney  BuasEs. 

tender  Reno  City  Charter,  art.  12.  sec.  10,  subd.  12,  as 
amended  by  Stats.  I&IB.  c.  184.  giving  the  city  council  power 
to  impose  a  license  tax  on  and  regulate  hacks,  hackney 
coaches,  and  "all  other  vehicles  used  for  hire,"  the  city 
council  had  authority  to  pass  an  ordinance  licensing  and 
regulating  the  operation  of  Jitney  bussM.    Er  Parle  Counts,  61. 

3.  Reasonableness — Amount. 

A  city  ordinance  licensing  Jitney  busses  and  regulating  tbe 
tax  according  to  tbe  seating  capacity,  was  not  invalid  as  fall- 
ing to  comply  with  the  charter  provision  that  all  licenses 
should  be  graduated  according  to  the  amount  of  business 
done.  Idem. 
See  SIi-NiriPAL  Corpobations.  2. 

LIEN.    See  Continvance,  1 ;  JunoMBNT,  1. 
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LIEN  CLAIMANTS.    See  Mechanics'  Lunb,  C,  7. 
LIFE  SENTENCE.    See  Cbimikai,  Law.  7. 

LIMITATIONS  OF  ACTIONS. 

1.  Pabt  Payment — Riqhtb  op  Subbogatiow. 

Thougb  tbe  mortgage  given  bj  a  guardian  for  beraelf  and 
on  bebalf  of  her  minor  ward  was  invalid  for  tbe  reason  tbat 
tbe  order  of  tbe  probate  court,  directing  tbe  execution  of  the 
mortgt^e.  was  without  statutory  authority,  tbe  proceeds  of 
the  mortgage  havlDg  been  applied  to  tbe  satisfaction  of  a 
valid  exIetlBg  mortgage,  a  payment  of  Interest  on  tbe  Invalid 
mortgage  will  be  applied  on  the  former  mortgage  for  tbe  pur- 
pose of  tolling  tbe  statute  of  lifflitatioaa  In  favor  of  the  right 
of  the  second  mortgagee  to  enforce  tlie  prior  mortgage  by  way 
of  subrogation.    LaffrancMni  v.  Clark,  48. 

2.  Suit  to  Fobeclobe  Mob'toaoe. 

A  mortgage  being  a  mere  Incident  to  the  debt  secured,  an 
action  to  foreclose  the  mortffage  Is  barred  at  the  expiration 
of  bIx  years  from  the  maturity  of  the  note  secured  under 
Gomp.  Laws,  3718,  providing  that  actions  upon  contracts  and 
obligations  founded  upon  Instmmenta  In  writing  must  be 
brought  within  sli  years.    Idem. 

LIVE  STOCK.    See  Animals,  1. 

MASTER  AND  SERVANT. 

1.  Injuries  to  Sbbvant — Actions — Questions  fob  Jury. 

In  a  miner's  action  for  Injuries  from  a  falling  rock,  evidence 
held  to  make  tbe  question  as  to  whether  be  himself  loosened 
It  one  for  the  Jury.    Zelavia  v.  Tonopah  Belnumt.  1, 

2.  Place  of  Wobk — Assumption  of  Bisk. 

Where  a  servant  is  employed  In  performing  tabor  which 
necessarily  changes  tbe  character  of  tbe  place  for  safety  as 
tbe  work  progresses,  and  is  consequently  likely  to  become 
dangerous  at  any  time,  he  assumes  the  risk.    Idem,. 

MATTERS  INCLUDED  IN  JUDGMENT  ROLL.    See  Jcdombht,  4. 

MATTERS  NOT  AT  ISSUE.    See  Appeal  and  Ebbob.25. 

MATTERS  OUTSIDE  OF  RECORD.    See  Appeal  and  Ebbob,  9. 

MAXIMS  OF  EQUITY.    See  Equity.  ]. 

"MAT."    See  Fobciblb  Entbt  and  Detainer,  4, 

MEASURE  OF  DAMAGES.    See  Animals.  L 

MECHANICS'  LIENS. 

1.   COWSTBUCTION  OF  STATUTE. 

Wblle  the  mechanics'  lien  law  should  be  liberally  construed. 
It  la  a  creature  of  statute ;  and,  to  enable  one  to  acquire  and 
enforce  a  right  under  it.  there  must  be  a  substantial  compU- 
once  with  tbe  statute.    Daly  v.  Lahontan  Mines  Co.,  14. 
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Mechanics'  Liens — Continued. 

2.  BNTOBCEUBNT CONBOUD&TION  Of  SlUTB STATUTE. 

Under  Rev.  Laws,  sec.  2224,  relating  to  consolidation  of  Hen 
cialme.  a  lien  suit  instituted  b;  a  labor  lien  clainaat,  In  wbtcb 
others  Joined,  staouid  bare  t)eeD  consolidated  witb  otber  and 
prior  suits  against  tbe  same  defendant.    Idem. 

3.  FOBECLOSUBE — Consolidation  of  Actionb — Continuance. 

In  snlt  to  foreclose  Hens,  tbe  court,  of  Its  own  motion,  could 
hare  consolidated  all  Hen  actions  pending,  heard  the  proofs 
In  the  first  action,  and  granted  reasonable  continuance  tor 
hearing  of  proofs  In  the  others.    Idem. 

4.  Pbioeitt — Statute. 

By  Rev.  Laws,  sec.  2223,  labor  liens  are  preferred  claims, 
and  entitled  to  be  paid  out  of  tbe  proceeds  of  the  sale  of  the 
property  In  advance  of  other  classes  of  lien  claimants.    Idem. 
6.  Pbiobity— Waivbb. 

Revised  l^aws,  sec.  222S,  provides  that,  wherever  liens  are 
asserted  against  an;  property,  tbe  court  In  the  Judgment  must 
declare  tbelr  rank,  placing  Hens  for  labor  first  Section  2227 
provides  that,  at  tbe  time  of  filing  the  complaint  and  Issuing 
the  summons  In  a  lien  action,  the  plaintltT  shall  notlfr  ail  per- 
sons claiming  Hens  on  the  premises  to  exhibit  proof  of  their 
Hens  to  the  court.  A  mechanic's  lienor  for  labor  failed  to 
exhibit  his  lien  In  a  prior  lien  suit  Held  that,  so  far  as  the 
pialntlffB  in  such  suit  and  those  who  did  exhibit  their  liens 
were  concerned,  he  bad  wslved  his  right  under  the  statute  to 
priority  as  a  labor  lienor.    Ident. 

6.  Pbdtection  of  Claiuants. 

The  procedure  under  the  mechanics'  Hen  statute  should  be 
liberal  to  tbe  end  of  protecting  tbe  rights  of  all  lien  claimants. 

7.  Pbotection  oe  Claimants. 

Trial  courts.  In  actions  to  foreclose  Hens,  where  It  appears 
there  are  other  Hen  claimants  and  particularly  that  other 
suits  are  pending  for  the  foreclosure  of  such  other  liens, 
should  endeavor  to  protect  the  rights  of  all  claimants  in  one 
Judgment.    Idem. 

8.  Riort  or  Redemption  fbom  Judoment. 

Two  Judgments  were  entered  against  a  corporation  la  sepa- 
rate mechanic's  lien  actions,  and  the  property  sold  under  each 
Judgment.  Tbe  successor  of  the  purchaser  under  the  second 
Judgment  lost  his  right  to  the  property  as  a  redemptloner. 
when  he  fslled  to  redeem  from  the  first  Judgment  within  the 
statutory  time,  and  before  the  issuance  of  tbe  sherilTB  deed 
to  the  purchaser  thereunder.    Idem. 

9.  Time  fob  FitiNo. 

Where  the  original  contract  for  the  alteration  and  repair 
of  a  building  under  wbicb  a  mechanic's  lien  was  sought  to 
be  foreclosed  contemplated  only  certain  repairs,  but  there 
WHS  no  time  limit  during  which  they  should  be  done,  and 
other  and  additional  repairs  were  made  at  various  times,  con- 
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tlDulng  for  a  period  of  aeTeral  months,  a  notice  of  mecbanlc'B 
lien  filed  wltbin  8iz  months  of  the  completion  of  the  last  work 
of  repair  was  filed  in  time;  the  contract  being  a  continuing 
contract,  although  daring  the  time  there  were  aereral  timea 
at  which  the  plaintiff  was  not  actively  engaged  in  the  rapairB. 
Oaston  V.  Avansino,  12S. 

10.  TiuE  FOB  Filing — Fbaud. 

Erldence  heiA  ineuffident  to  show  that  the  contract  was 
performed  in  a  certain  month,  ao  as  to  make  Invalid  a  notice 
flied  more  than  els  months  thereafter.    Idem. 

11.  Time  fob  Filino — Fkaud. 

In  such  case  evidence  Held  not  to  show  fraudulent  Intent 
in  making  the  Qnai  repairs  so  as  to  permit  filing  of  lloi  after 
It  should  iiave  expired.    Idem. 

12.  Waiver— Evidence — SumciBNcv. 

Under  the  rule  that  one  holding  a  iim  will  not  i>e  held  to 
have  waived  it  by  an  ambiguous  agreement,  evidence  held 
luBufllclent  to  show  a  waiver  of  a  mechanic's  lien.    Idem. 

13.  Waii-eb — Statute. 

Under  Rev.  Laws,  sec.  2227,  providing  that,  at  the  time 
of  filing  the  complaint  and  issuing  the  summons  In  a  lien 
action,  the  plaintiff  shall  notify  all  persons  claiming  Hens  to 
exhibit  proof,  and  that  all  Hens  not  exhibited  shall  be  deemed 
to  be  waived  in  favor  of  those  eihlblted.  In  an  original  lien 
suit,  where  no  proofs  were  offered  of  liens  Involved  in  another 
and  snbsequent  Hen  suit,  no  request  made  for  consolidation 
of  suits,  and  no  appeal  taken  from  the  order  refusing  a  con- 
tinuance to  the  other  Hen  claimants  for  the  presentation  of 
proofs,  there  was  a  waiver  In  favor  of  the  liena  involved  In 
the  original  suit.  Dalj/  v.  Lahonlan  Mineg  Co.,  14. 
See  Appeal  AND  Ehbob,  24:  Cohtinuance,  1 ;  Evidence,  2;  Judo- 

MBHORA>'DUM  OF  EXCEPTIONS.    See  Appeai.  and  Ebbob,  5,  S. 
MEMORY.    See  Cbiuinal  Law,  31. 

MENT-iL  CAPACITY.    See  Acknowledgment.  1 ;  Mortoages.  I,  2,  5. 
MILEAGE  OP  WITNESSES,    See  Costs.  2. 

MINES  AND  MINERAI.^. 

1.  Extbalateral  Riohts — Anticlinal  Fold  Vein — "Apek." 

Within  Rev.  Stats.  U.  8.  2322,  giving  extralateral  rights  as 
to  veins  the  tops  or  apexes  of  which  are  within  the  surface 
lines  of  the  located  claim,  the  crest  of  a  vein  in  the  form  of 
anticlinal  fold  is  the  apex;  a  terminal  edge  not  being  neces- 
snrj-  for  an  apex.    Jim  Butler  Co.  v.  West  End  Co.,  .f75. 

2.  Extralateral  Rights — End  Lines. 

As  regards  extralateral  rights  under  Rev.  SUts.  U.  S.  2322 
{U.  S.  Comp.  Stats.  1913,  4€18),  where  a  patented  mining  loca- 
tion is  In  the  form  of  a  parallelogram,  except  for  the  exclusion, 
for  conflict,  of  a  triangular  piece  at  a  comer,  the  remainder  of 
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HiNBg  i.(iD  ilisiKALA—Coftinued. 

wbat  would  have  be«i  the  end  line  but  for  sucb  eiclusloa  (a 
tbe  end  line;  tbe  Interior  line  of  tbe  excluded  triangle  being 
one.  or  a  part  of  one,  of  the  side  lines,  and  not  part  of  a 
broken  end  line.    Idem. 

3.    EXTBALATERAL  RlQHTB^-OPPOSITE  DiBECTIONB. 

Bev.  stats.  U.  8.  2322,  limiting  extralateral  rights  to  the 
part  of  a  vein  between  vertical  planes  drawn  downward 
through  the  end  lines,  continued  "In  their  own  direction," 
does  not  negative  extralateral  r^bts  in  opposite  directions ; 
the  end  lines  having  two  dIrectiouB.  Mem. 
See  Appeal  and  Ebsob,  9;  Evidence,  3;  Mabtei  and  Servaxt,  1.  2; 
Tbiau  1. 

MINORS.    See  Justices  of  the  Peace,  3;  Limitation  of  Actiosh.  1. 

MISCONDUCT.    SeeCBiMiNALLAW,  18. 

MISDEMEANOR.    See  Habeas  Corpus,  5 ;  Ubel  and  SuNoeB.  1.  2. 3. 

MISLEADING  INSTRUCTIONS.     See  Tbial,  2.  .t. 

MODIFICATION    OF    JUDGMENT.       See     B'OBCiBLB     Estbv     and 
Detaineb,  1. 

"MOOT  CASE."    See  Appeal  and  Ebbor,  10. 

mortgages. 

1.  Execution — Capacity  of  Pabties — Kvidekce. 

Evidence  held  insnfflcient  to  show  that  a  mortgagor  was 
mentally  Ineapacitated  by  Intoxication  at  the  time  of  drawing 
a  morteage.    Hecley  v.  Uoo<ficln,  315. 

2.  BxEcmoN — Capacity  of  pAaTiES— Intoxication — Evidence. 

The  mere  fact  that  signatures  to  a  note  and  mortgage  were 
poorly  made  Is  Insufficient  to  show  that  tbe  maker  was 
Intoxicated.    Idem. 

3.  Foreclobuke — Appeal — Necessary  Parties. 

In  suit  to  foreclose  a  mortgage,  a  subsequent  purchaser 
whose  right  was  defeated  by  execution  sale,  end  the  execu- 
tion purchaser  and  bis  grantee,  who  had  deeded  the  land 
to  one  defendant,  were  not  necessary  psrties  to  an  appeal, 
which  would  not  be  dismissed  on  that  ground.    Idem. 

4.  MOBTaAOBE's  RlOHT. 

In  a  mortgage  legal  title  Is  In  the  mortgagor,  and  the  mon- 
gngee  holds  only  an  equitable  lien.  Soulhern  Pacific  Co.  v. 
Villcr.  101). 

5.  Validity — Capacity  of  Parties — Who  May  Attack — Dgoree  of 

Assuming  that  a  subsequent  purchaser  of  the  mortgagor 
may  assert  the  mortgagor's  Incapacity  owing  to  Intoxication  at 
the  time  of  drawing  the  mortgage,  the  degree  of  proof  required 
to  show  such  Incapacity  on  his  part  is  at  least  equal  to  that 
required  from  one  asserting  blx  own  incapacity.  iSeelev  v.  Oood- 
tri»(.  315. 
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MOTION  FOR  CONTINUANCE.    See  Appeal  a 


MOTOR  VEHICLES.    See  Municipal  Corporatioks.  2. 

MUNICIPAL  CORPORATIONS. 

1.  PowEBS — lHDBBTEi)NE88 — ■•Gbeat  Necessity  ob  Eueboency." 

Rev.  Laws,  S78,  providing  tbat  io  cases  of  great  neceasltj 
or  emergency,  the  goTemlng  bod;  of  a  town  or  city  may,  by 
unanimous  rote  and  wltb  the  approTal  of  the  state  board  of 
revenue,  authorlie  a  temporary  loan  to  meet  such  necessity 
or  emergency,  does  not  authorize  a  city  organized  under  a 
special  charter,  vrhlch  as  amended  by  Stats.  1907,  cc.  29,  146, 
gave  the  tmstees  power  to  Improve  Its  streets  and  to  Issue 
bonds  subject  to  the  right  of  the  voters  to  petition  for  a  special 
election  on  the  question,  to  make  a  temporary  loan  to  pay  for 
the  paving  of  street  intersections  on  Its  main  street,  since 
"great  necessity  or  emergency"  means  something  greatly  out  of 
the  ordinary,  which  could  not  be  met  by  the  usual  machinery 
of  the  government  Immediately  indispensable,  and  does  not 
include  what  la  merely  essential  in  the  sense  of  being  con- 
venient.   Charts  V.  Carmm  City,  285. 

2.  PowEBS — Licenses — Jitney  Bl'sses. 

Stats.  1913.  c.  206.  regulating  automobiles  or  motor  vehicles 
on  public  roads  and  streets,  providing  a  license  for  the  opera- 
tion thereof,  and  in  section  15  providing  that  the  act  shall  In 
no  wine  affect  any  statute  now  existent  nor  that  may  here- 
after be  enacted  providing  for  the  licensing  of  automobiles 
for  hire,  does  not  Interfere  with  the  power  of  a  city  to  license 
and  regulate  the  use  of  Jitney  busses.    E-r  Parte  Counts,  (ii, 

MURDER.    See  Cbimimal  Law,  7,  10.  12,  13,  14.  17.  18,  31. 

NECESSARY  PARTIES.    See  Mobtqages.  3, 5. 

"NEGATIVE  TESTIMONY."    See  Evidekce.  2. 

NEGLECT.    See  Dismissal  and  Nonsuit,  ],  2. 

NEW  STATEMENT  ON  APPEAL.     See  Appeal  and  Esbob,  20. 

NEW  TRIAL.    See  Appeal  and  Ebbob.  5. 

NIGHTTIME.    SeeCaiMiNAI-LAW,  4. 

NOMINATIONS.    See  ConsTixuTioriAL  Law,  1. 2. 

"NOT  GUILTY."    See  Criminal  I-aw,  21. 22. 

NOTARY'S  CERTIFICATE.     See  Acknowledgment,  1. 

NOTICE.    See  Mechanics'  Liens.  9, 10.  13. 
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NOTICE  DISCLAIMING  LIABILITY.    See  Appeal  *ni>  Ebbor.  21. 
NOTICE  OP  APPEAL.    See  Appeal  ard  Ebbob.  28,  29. 
OBJECTION.    See  Indictuent  and  Infdbuation,  1. 
OBJECTIONS  TO  COST  BILL.    See  CiBnoBApi,  I,  2 ;  Costs,  4. 
OBTAINING  INJUNCTION.    See  Diskissal  and  NoneciT,  3. 
OFFENSES.    See  Libel  ahd  Slandes.  1,  2,  3. 
OFFERS  OF  CLBMBNCY.    See  WiTNE8SBa.3. 


OPPOSITE  DIRECTIONS.    See  Mikes  and  Minerals,  3. 

ORDER  OF  PLEADING.    See  Cbiuinal  I^w,  22. 

ORDERS.    See  Appeal  and  Ebbob,  2. 12. 

ORDERS  REVIEWABLE.    See  Appeal  and  Ebbob,  13,  14,  16. 

"OTHER  HEAD"  OF  CORPORATION.    See  Cobporationb.  1. 

OWNERSHIP.    See  Pbopebty,  1. 

PART  PAYMENT,    See  LiMiTATion  of  Actions,  1. 

PARTIAL  INVALIDITY.    See  Statutes,  9. 

PARTICULARITY.    See  Execdtors  and  Admikibtratobs,  3. 

PARTIES  PLAINTIFF.    See  Forcible  Entry  and  Dstai^veb,  2. 

PARTIES  TO  OFFENSE.    See  Crimiital  Law,  19, 20. 

PARTY  AFFILIATION.    See  Electiohb.  2. 

PERSONAL  ACTION,    See  Vendob  and  Pubchaseb,  3, 

PERSONAL  INJURY.    SeeTBLiL,5;  Witnesses.!. 

PERSONS  BOUND.    See  Jcdqment,  3. 

PERSUASION  OK  INDUCEMENT.    See  Cbiuinal  Law.  20. 

PLACE  OF  WORK.    See  Master  and  Servant,  2. 

I'LEA.     See  Cbiuinal  Imw.  2,  21,  22;  Indictuent  and  Infob 

TIOS,  1. 

PLEA  IN  ABATEMENT.    See  Cbiuihal  T^aw,  22. 


POSITIVE  KNOWLEDGE.    See  Indictuent  and  Infobuation,  1. 
POSITIVE  TESTIMONY.    See  Criminal  Law,  13 ;    Evidence.  2. 
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POSSESSION.     See  FoBcasLE  Ehibt  akd  Detaineb,  2,  3;    Jena- 

UENT.  3. 

POSSESSION  or  STOLEN  PBOPERTY.     See  Cbiminal  Law,  19. 

POSTING  NOTICE.    See  Appeai.  and  Euob,  24. 

POWER  TO  LICENSE.     See  Licehbes.  1.2. 

POWER  TO  PUNISH.    See  Cwminai.  Law,  7. 

POWERS.    Bee  Monicipai.  Corpobatiomb,  1.  2. 

PREFERRED  CLAIMS.    See  Mechasics'  Liens,  4,  6. 

i  Cbiuirai.  Law,  22.  23,  24, 

PRELIMINARY  PROOF  OF  CONFESSION.    See  Cbimimal  Law.  8. 


PRESUMPTION  OF  LAW.    See  Cbiminal  Law,  12. 

PRESUMPTION  OF  OWNERSHIP. 
1.  Bill  or  Sale. 

Wbtle  preflumptloD  of  ownership  which  flows  from  posses-  - 
sloD  may  be  orercome  by  showing  that  some  penon  other  than 
tbe  one  In  possession  Is  the  real  owner,  tbe  mere  hitrodncUon 
in  evidence  of  an  alleged  bill  of  sale  by  a  claimant  of  tbe 
property  not  In  poBsesBion  does  not  tend  to  give  anch  claimant 
a  BtrooKer  title  than  conld  have  been  asserted  by  the  original 
consignor  of  the  property  who  executed  the  bill  of  sale.  Bank 
of  Italy  V.  Bum*,  326. 

PRIMARY  ELECTTIONS.     See  Cohstitutiomal  Law.  1,  2;    Elec- 
tions, 1,  2. 

PRINCIPAL.    See  Cbiuihal  Law.  17, 18. 

PRIORITY.    See  Mechanics'  Liens.  4,  5. 

PRIVITY.    See  JUDOUEMT,  3;  Sales,  1. 

PROBABLE  CAUSE.    See  Criuinal  Law,  26. 

PROCESS.    See  Cobporations,  1. 

PROOF.    See  Mobtoases,  5. 

PROOF  OF  CORPUS  DELICTI.    See  Cbiminal  Law,  13,  14. 

PROPERTY. 
1.  Possession  as  Evidence  op  Ownbbship. 

The  circumstances  surrounding  the  passing  of  possession  of 
a  car  from  consignor  to  consignee  not  being  disclosed,  a  pre- 
sumption of  law  Is  raised,  under  the  rule  that  posBesslon  of 
property  is  prima  facie  proof  of  ownership.  Bank  of  Italy  v. 
Bums,  326. 
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PROPERTY  OF  INFANT.    See  Hombsteab,  1. 
PROTECTION  OP  CLAIMANTS.    See  Mechamics'  Hbw.  0.  7. 
PHDTECTION  OF  WIFE.    See  Homestead,  1. 
PUBLIC  LANDS. 

1.    CHABACTEB—DETEBU  I  NATION  BY  LaND  OFFICE. 

The  determination  b;  ttae  federal  laud  departmeat  of  tbe 
character  of  pabllc  lands  Is  conclusive,  except  in  certain 
direct  proceediogv  to  set  aside  a  patent  for  fraud,  Imposition, 
mistake,  or  tbe  like.    Earl  v.  Morrison,  120. 

PURCHASER.    See  Vendob  and  Pubcbabee,  1,  2.  3. 

QUALIFIED  ELECTORS.    See  Elections,  1,  3. 

QUESTIONS  FOR  JURY.    See  Maoteb  and  Seevant,  1. 

QUESTIONS  REVIEWABLE.    See  Appeal  and  Ebbob.  10. 

QUIETING  TITLE. 
1.  Basis  of  Action — Title. 

Plaintiff,  not  claiming  any  title  to  realty,  but  seeking  a 
decree  directing  that  a  sheriff  convey  to  bim  real  property 
sold  under  a  Judgment,  the  plaintiff  being  the  parcba«er's 
successor,  cannot  maintain  an  action  to  quiet  title,  which  Is 
based  on  the  presumption  that  plalntlll  lias  title.  Daly  y. 
Lahontan  Mines  Co..  14. 

REAL  ESTATE.    See  Pobcible  Entby  and  Detaineb.  3. 

REASONABLE  OR  PROBABLE  CAUSE.    See  Cbiuihal  Law.  26. 

REASONABLENESS.    See  Licenses.  3. 

RECORD  ON  APPEAL,    See  Appeal  and  Ebbob,  9, 16, 16, 17. 21. 

RECORDATION.    See  Homestead,  1. 

See   Vekdob  akd    Pub- 

REDEMPTION.    See  Mechanics"  Liens.  8. 

REDIRECT  EXAMINATION.     See  Wit.nesbes,  3. 

HEPRESHtNG  MEMORY.    See  Criminal  Imw,  31. 

REGISTRATION.    See  Elections,  1,  2. 

REGULARITY  OF  CONVICTION.    See  Habeas  Cobpcs,  5. 

See  Ekecuiobb  and 

REMARK  OF  TRIAL  COURT.    See  Cbiminal  Law.  10. 
REMEDIES  OF  VENDOR.    See  Vendor  and  Pubchaseb,  1,  2,  3. 
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REPEALED  ACT.    See  Statutcb.  1. 
REPLEVIN.    See  Jcdoment.  3. 

REQUEST  FOR  INSTRUCTIONS.    See  Cbiminal  Law.  15;  Tbial, 

J,  5. 
REQUISITION  FOE  EXTRADITION.    See  Habeas  Cobpub.  4,  7. 
RES  QE8TJE.    See  Cbiuinal  Law.  9. 
•'RESIDUARY  BEQUEST."    See  WnxB,  3.  7. 
"RESIDUARY  LEGATEE."    See  Wills.  3, 0. 
"RESIDUE."    See  Wills.  3. 

RESTORATION  OF  APPEAL.    See  Appeal  and  Ebbob.«. 
RETAXING  COSTa    See  Costs.  B. 

,  24.  25: 


Entbv  AND  Detainer,  2, 3; 

RIGHT  TO  VOTE.    See  BLEcnoNS,  2,  3. 

RIGHTS  OF  HEIRS.    See  Wills,  6. 

RIGHTS  OF  MORTGAGEE.     See  Mobtoaoes.  4. 

RIGHTS  OF  SUBROGATION.    See  Limitation  of  Actions,  I. 

RISK.    See  Master  and  Sebvaki,  2. 

RULES.    See  Evidence.  3. 

SALES. 

1.    JUDOMENT I'KIVITY. 

The  purcbaeer  who  acquires  property  after  Bult  brought  In 
which  title  to  the  property  Is  IsTolved  U  prtvy  to  the  Judg- 
ment ;  but,  on  the  other  hand,  a  purchaser  of  property  before 
such  suit  Is  brought  is  not  privy  to  the  judgmeut.  Bank  of 
Italy  V.  Bum«,  320. 

SATISFACTION  IN  PART.    See  Appeal  and  Ermb.  23. 

SCOPE  OF  CROSS-EXAMINATION.    See  WrrNKBSES,  1. 

SCOPE  OP  INQUIRY.    See  Habeas  Corpus,  C. 

SCOPE  OF  REVIEW.    See  Appeal  and  Brhob.  24.  25. 

SELF-SERVING  STATEMENTS.    See  Criminal  Law,  27. 
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SEPARATE  PROPERTY  OF  HUSBAND  AND  WIFE.    See  Home- 

SEHVANT.    See  Evidence,  3. 

SERVICE   OF   PROCESS  ON   CORPORATION.       See     Cobpora- 


SIDE  LINES.    See  Mines  AND  Minerals.  2. 

SIGNATURE.    See  Mobtoaoes,  2. 5. 

SIMILAR  FACTS.    See  Evidbncb.  3. 

SPECIAL  APPEARANCE.    See  Justices  of  the  Peace,  4, 5. 

SPECIAL  INSTRUCTIONS.    See  Ceiminai.  Law,  16. 

SPECIFIC  INTENT.    See  Criminal  Law,  12. 

STATE  MINING  INSPECTION  RULES.    See  Evidence,  3. 

0  Ebbob.  8,  12,  IT,  2C„ 

STATEMENT  TO  POLICE.     See  Cbimikal  Law,  8, 11. 
STATUTE  OF  LIMITATIONS.    See  Limitation  of  Actions,  1. 2. 

STATUTES. 

1.  Amendment — Amendment  of  Repeai.ed  Act. 

An  atneudment  of  a  city  cbarter  was  not  InTalld  because 
the  title  of  the  act  purported  to  amend  an  act  theretofore 
repealed.    Ei^  Parte  CounU,  61. 

2.  Construction. 

In  coDstmlDg  a  statute  the  court  must  avoid  an  Interpreta- 
tion which  wilt  result  In  absurd  consequences.  Ifve  County  v. 
Bchmiat,  4S6. 

3.  Cokstbuction. 

In  couBtrutng  statntea  courts  must  presume  a  legislative 
Intendment  of  reasonable  operation  of  all  parts  of  the  act. 

4.  Construction. 

LegiBlatlve  acts  should  be  construed  so  as  to  make  all  parts 
thereof  hartnonlous.  If  a  reasonable  construction  can  accom- 
plish the  result.    Idem. 

5.  Construction. 

It  will  not  be  assumed  that  one  part  of  a  legislative  act 
will  make  Inoperative  or  nullir;  another  part  of  the  same  act, 
if  a  different  and  more  reasonable  construction  can  be  applied. 
Idem. 

G.    CONBTBUCTION. 

Where  the  legislative  bod;  manifests  a  definite  purpose  In  an 
act.  It  will  be  presumed  that  in  furtherance  of  such  purpose 
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the  lawmaking  power  formulated  tbe  subsidiary  provisions  in 
harniony  tberewltb.    Idem, 

7.  ConsTBUCTioN — Common-Law  Sense  of  Words. 

Wbere  a  statute  uses  a  word  which  Is  well  Imown  and  has 
a  deOnlte  seose  at  common  law,  without  specific  definition.  It 
will  be  presumed  to  be  used  In  Its  common-law  sense,  unless  It 
clearly  appears  that  It  was  not  so  Intended.  In  Re  Estate  of 
Lewis.  445. 

8.  Construction — Technical  Wobds. 

Technical  words  and  phrases  haTing  peculiar  and  appro- 
priate meaning  In  law  are  to  be  understood  according  to  their 
technical  Import ;  but  to  such  rule  tliere  1b  an  exception  where 
words  are  used  to  express  convertible  terms  In  a  statute,  and 
where  a  court,  seeking  to  carry  out  the  legislative  will,  applies 
to  the  terras  the  meaning  that  will  give  the  moat  iinrestrlcted 
scope  to  the  euuctment.    Idem. 

9.  PABTIAL  Invalidity. 

The  unconstitutionality  of  one  section  of  a  law  does  not 
destroy  the  validity  of  other  provisions  which  can  stand  inde- 
pendent of  such  section.    Turner  v.  Fogg,  406. 
10.  Subjects  and  Titles. 

Tbe  act  of  March  29,  1915  (SUts.  1915.  c.  283).  entitled 
"An  act  regulating  the  nomination  of  candidates  by  political 
parties,  providing  for  the  holding  of  primaries  and  conventions, 
and  regulating  the  manner  of  nominating  candidates  by  peti- 
tion," does  not  contravene  the  constitution,  art.  4,  sec.  IT,  pro- 
viding that  each  law  shall  embrace  but  one  subject  and 
matters  properly  connected  therewith,  which  subject  shall  be 
embraced  in  tbe  title.  Mem. 
See  Animals,  1 ;  Appeal  akd  Ebbob.  1,  2,  T.  2«,  27,  28, 29 ;  Constitu- 
tional Law.  1,  2 ;  Continuamck,  1 ;  Coeporations,  1 ;  Costs. 
1,  2,  3;  Cbiuinal  Law.  20;  Elections,  3;  Bxecutobs  amd 
Aduinistbatobs,  1;  Kobcible  Entbt  and  Dctaineb.  3,  4;  Jus- 
tice OF  THE  Peace,  1,  2,  4 ;  Licenses,  1 ;  Mechanics'  Liens,  1,  2, 
4, 13 ;  Wills,  6. 

STATDTORT  PROVISIONS.    See  Justices  op  the  Peace.  5. 

STRIKING  COST  BILL.    See  Costs,  3. 

SUBJECTS  AND  TITLES.    See  Statutes,  10. 

SUBROGATION. 
1.  Persoks  Entitled — Mobtoaqes — Volunteeb  ob  "Intebmeddlbb." 
Where  a  guardian  executed  a  mortgage  upon  land  owned 
by  herself  and  her  minor  ward  to  obtain  money  to  prevent 
foreclosure  under  another  mortgage  runnlt^  to  a  third  party, 
the  mortgagee  was  subrogated  to  the  rights  of  the  original 
mortgagee,  where  his  mortgage  was  invalid,  and  the  fact  that 
he  had  no  previous  interest  In  tbe  property  did  not  make  him 
a  volunteer  or  intermeddler,  a  volnnteer  and  Intermeddler 
being  a  person  who  thrusts  himself  Into  a  situation  on  his  own 
initiative,  and  not  one  who  becomes  a  party  to  a  transaction 
upon  the  ui^ent  petition  of  a  person  who  Is  vitally  Interested 
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EvBEOOATios—Continued. 

therein,  and  whose  rights  wonld  otherwise  be  sacrificed-    Laf- 
franchini  v.  Clark,  48. 
See  Limitation  of  Actiod'S,  1. 
SUBSTANTIAL  CONFLICT.    See  Ckiminai.  L*w,  10. 

See  Appeal  and  Bbbob,  IS,  19,  22; 

SUBSTANTIAL  RIGHTS.    See  Appkal  and  Ehbob.  8. 

SUFFICIENCY  OF  EVIDENCE.  See  Appeal  akb  Euob,  IS,  22; 
Cbiuinal  Law.  4,  5,  14,  23,  24,  26;  Mechanics'  Liens,  12; 
Water  add  Watxbcoubbes,  1. 

See    Habeas   Cok- 

SUFFICIENT  TENDER.    See  Vendob  and  Pubchasbh.  1. 

SUIT  TO  FORECLOSE  MORTGAGE    See  Liif  rrATioif  or  Actions,  2. 

SUMMARY  REMOVAL.    See  Habeas  Cobpub,  7. 

SUNSET  AND  SUNRISE.    See  Cbiuinal  Law,  4. 

SURETIES.    See  Justices  of  the  Peace,  1,  2. 

SURPRISE.    SeeAppEAL  andEbbob,  26. 

SURRENDER.    See  Habeas  Cobpus,  T. 

SWEARING  FALSELY.    See  Evidence,  4. 

TAX.    See  Licenses.  1, 2. 

TAXIXG  WITNESS  FEES.    See  Costs,  6. 

TECHXICAL  ERRORS.    See  Criminal  Law,  10. 

TECHNICAL  WORDS.    See  Statutes,  8. 

TENDER  OF  CONVEYANCE.    See  Vendob  and  Pubchaseb,  1. 

TERMINAL  EDGE.    See  Mine^  and  Minbbals,  1. 

TESTIMONY,    See  Evidence.  2. 

TESTIMONY  OF  ACCUSED.    See  Cbiuinal  Law,  la 

TESTIMONY  OF  CONVICTS.    See  Cbiuinal  Law,  17,  18. 

TIME  FOR  FILING.    See  Mechanics'  Liens.  9.  10.  11,  13. 
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Undertaking  on  Appeal 


TIME  FOE  OBJECTION  TO  COST  BILL.    See  Costh.  4.  5. 
TIME  OP  PLEADING.    See  Cbiminal  Law,  22. 


TITLES  OP  ACTS.    See  SxATrxEB,  10. 

dDetaineb.  1,  2.  3,  4; 


TRESPASS.    See  Animals.  ],  2. 
TEIAL. 

1.  lN8TEUCnOH» — EVIOEMCE  TO  SUPPOBT. 

In  a  miner's  action  for  Injurlefl  hj  a.  (ailing  rock,  an  lastnic- 
tton  upon  tbe  fellow-aervant  doctrine  is  erroneous,  where  there 
is  no  evidence  to  support  It.    Zelavin  v.  Tonopah  Belmont.  1. 

2.  iNSTBUCTIDira — Mislbadino  Instbuctionb. 

The  KlTlng  of  an  Instruction,  altbougb  embodying  a  correct 
rule  of  law,  is  reversible  error,  wbere  It  has  a  tendency  to 
mislead  tbe  Jury.    Idem. 

3.  iNsTBrcnoNs — Misleadino  Ibstrcctions. 

A  requested  Instruction,  whlcti  Is  misleading.  Is  properly 
refused.    Idem. 

4.  Instbuctionb — Necessity  op  Requests. 

Sluce  the  defense  of  contributory  negligence  may  be  aban- 
doned at  any  time  during  the  trial,  it  Is  not  obligatory  upon 
tbe  court  to  give  Instructions  thereon.  In  absence  of  request. 

5.  Ikstbuctiosh — Requests — Necessity. 

ir  a   defendant   In    a    personal    injury  action   desires   an 
instruction  on  tlie  qnestion  of  contributory  negligence,  he  must 
request  It.    Idem. 
0.  iNaTBicnoNS — THEOB1E8  of  Case. 

An  Instruction  which  takes  from  the  consideration  of  the 
Jury  defendant's  theory  of  tbe  case  is  erroneous.    Idem. 
7.  iNSTBucTioNS — Thbobies  of  Case. 

Where  the  parties  on  trial  each  proceeded  on  a  different 
theory  of  tbe  case,  the  court  must  give  htstructlons  applicable 
to  iKith  theories  upon  request.    Idem. 
See  Criminal  I^w,  28,  29, 
TRIAL  COURT.    See  Criminal  Law.  10,  21, 

TRIAL  WHILE  SERVING  SENTENCE.     See  Criminal  Law,  7. 
TRUST,    See  Wills,  4. 

UNCERTAINTY.    See  Executors  and  Administratobs.  3. 
UNCERTAINTY  OP  VERDICT.    See  Criminal  Law.  28, 29. 
UNDERTAKING  ON  APPEAI,,.    See  Appeal  and  Error,  28. 
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"Unincorporated  Towns" 


"UNINCOHPORATBD  TOWNS."    See  LiciNSEa,  1. 

UNLAWFUL  DETAINER.     See  Lanulobd  ano  Tehant.1. 

UNPEOFESSIONAL  CONDUCT.    See  Appeal  and  Eheob,  3. 

VALIDITY.    See  MoBTOAOES.  .I ;  Statutes,  ft. 

VALIDITT  OP  ELECTION  LAWS.    See  Comstitutionai.  Law.  1,2. 

VEIN.      See  Ml.VES  AND  MiNEBALS,  1. 

VENDOR  AND  I'URCHASEB. 

1.  Remedies  or  Vehdor^Actioh  fob  Pubchase  Money — Tendeb  of 

COS^XYAHCE. 

In  an  action  b7  the  agreed  vendor  of  realty  for  tbe  unpaid 
balance  of  the  price,  the  arerment  In  tbe  complaint  that  plain- 
tiff was  and  had  been  ready  to  convey,  aa  agreed,  upon  per- 
formance of  tbe  contract  by  defraidantB.  with  an  offer  to  deliver 
conveyance  Into  court,  was  a  aufflclent  tMider.  SotttKem  Pacific 
Co..  V.  Miller.  160. 

2.  Reuedies  of  Vbndob — Liability  of  Pubchaseb's  Asbionee. 

Where  laud  was  sold  under  contract  providing  that  the 
agreement  should  bind  the  BuccesaorB,  heirs,  and  assigns  of 
the  parties,  an  assignee  of  tbe  purchasers,  who  was  not  a  party 
to  the  contract  and  did  not  execute,  sign,  or  receive  It,  was 
not  liable  to  the  vendor  for  the  unpaid  balance  of  the  price, 
since  the  promise  of  a  purchaser  of  land  to  pay  tberefor  can- 
not be  enforced  against  his  aaslgnee,  eltber  In  an  action  for 
specific  performance  or  for  damages.  In  the  absence  of  agree- 
ment to  that  effect  by  the  assignee.  Idem. 
S,  Reuedies  of  Vendob — Recovebv  of  Pubchase  Money. 

Under  Rev.  Laws,  5B01,  limiting  the  remedy  of  a  mortgagee 
to  on  action  In  foreclosure,  where  plaintiff,  by  executor;  con- 
tract, agreed  to  sell  land,  retaining  title  and  reserving  tbe  right 
to  maintain  a  suit  for  the  foreclosure  of  the  agreement  and 
any  equity  of  redemption  of  the  purchasers,  although,  pursuant 
to  tbe  contract  the  purchasers  went  Into  possession,  plaintiff 
could  recover  In  a  personal  action  for  the  unpaid  balance  of 
the  purchase  price,  not  being  restricted  to  an  action  for  fore- 
closure, as  It  was  not  a  mortgagee,  because  a  mortgagor  holdB 
legal  title,  and  a  mortgage  only  an  equitable  lien.    Idem. 


VOLUNTARY   CONFESSION,     See  Cbiminal  Law,  8.   11;    Wit- 
nesses. 2. 

VOLUNTARY  SURRENDER.    See  Habeas  Coepus.  7. 

VOLUNTEER.    See  Subrooation,  1. 

VOTERS.    See  Elections.  2, 3. 

WAIVER.    See  Mechanics'  Liens,  5, 12,  IS. 
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WAIVER  OF  DEFECT.    See  Indictment  and  Intobmation.  1. 


See  Appeal  ahd 

WANT  OF  PHOSECUTION.    See  Dismissal  and  Nonsuit,  1,  2,  3. 

WABRAXT.    See  Habeas  Corpus,  2,  4. 

WASTE.    See  Laudlobd  and  Tenant,  1. 

WATER  AND  WATERCOURSES. 
1.  Ibrigation — License — Evidence,  Supficienot  Of. 

ETldence.la  ao  action  to  enjoin  defendant's  use  of  a  ditch 
to  conduct  water  to  his  rancti.  In  which  defendant  claimed  an 
Irrevocable  license  to  use  the  ditch,  held  to  Justify  a  Juc^ment 
for  the  plaintiff.    Qault  v.  Qrote,  274. 

WEAPON.    See  Cbiuinal  Law,  12. 

WEIGHT  OF  EVIDENCE.    See  Criuiiiai,  Law,  30;  Evidence, 4. 

WIFE'S  INTEREST.    See  Homestead,  1. 

WILLS. 

1.  CoNSTBlrCTlON "BcqOEATH"    DiSTINOUISHED    FBOM     "DEVISE." 

The  word  "bequeath"  Is  generally  nsed  to  express  a  gift  of 
I)er9onalty  made  In  a  last  will,  and  the  word  "devlee"  Is  a 
term  generally  used  to  express  a  gift  of  realty  made  by  will. 
Ill  Re  Ettale  of  Lewis.  445. 

2.  CoitsTBUCTioN — Intention  of  Testator. 

The  cardinal  mle  in  the  interpretation  of  wills  la  to  ascer- 
tain the  Intention  of  the  testator.    In  Re  Hartung'g  Estate,  200. 

3.  CoNSTBUcTiON — "Residue"— "Residuaby    Legatee" — "Residuabt 

Bequest." 

Under  such  will,  the  order  was  not  a  "residuary  legatee," 
as  the  term  "residuary  bequest"  means  that  the  residue  of  an 
estate  Is  bequeathed  to  a  person  absolately,  and  as  there  can 
be  but  one  "residue"  of  an  estate,  meaning  what  Is  left  after 
the  payment  of  the  debts  and  general  legacies  and  the  satis- 
faction of  other  specific  gifts.    Mem. 

4.  Construction — Trust — Income. 

Under  such  will,  in  which  the  devise  was  nnilmited  as  to 
time,  the  rule  that  a  gift  of  the  Income  of  a  fond  without 
limit  as  to  time  will  pass  the  fund  itself  did  not  apply,  as  It 
was  the  testator's  Intention,  In  case  the  order  did  not  build 
the  home,  to  create  an  active  trust,  the  trustees  to  manage 
the  corpaa  of  the  trust  fund  and  pay  over  the  proceeds  thereof 
nnnually  to  the  order  as  long  as  It  maintained  the  home.    Idem, 
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Will  a— Continued. 

5.  CoNSTBucTiow  OF  Devise — Income  of  Estate. 

Under  a  will  devising  the  residue  of  an  estate  to  the 
Independent  Order  of  Odd  Fellows,  the  Income  therefrom 
to  be  paid  over  bj  the  ezecutore  and  trueteea  annually,  If 
within  five  years  from  testator's  death  the  order  established 
a  home  for  orphans  In  a  certain  place,  to  be  known  by  a  cer- 
tain name,  with  devises  of  tbe  estate  over  In  the  contingency 
that  tbe  order  should  not  accept  such  condition,  it  was  the 
testator's  Intention  that  the  order,  If  it  established  snch  a 
home  within  such  time,  should  receive  only  tbe  Income  of 
the  estate.    Idem. 

6.  Death  of  Devisee — Rights  of  Heibs — Statutes — "DEnsEE" — 

'  'Devise" — ■  'Leo  ateb'  ' — "Legacy.  " 

Under  Rev.  Laws,  621B.  continued  practically  In  the  form 
In  which  It  was  enacted  In  1862,  providing  that  when  any 
estate  shall  i>e  devised  to  any  relative  of  the  testator  and  the 
devisee  sball  dla  before  the  testator.  leavlPK  lineal  descen- 
dnuts.  they  shall  take  such  estate  as  the  devisee  would  bave 
taken  bad  be  survived  the  testator,  and  In  view  of  the 
speclBc  oae  of  the  terms,  "devises,"  "legacies,"  etc.,  In  section 
6205,  and  the  specific  and  correct  use  of  tbe  words  "devisee" 
and  "devisor"  In  section  6220,  and  in  the  absence  of  an  inter- 
changeable or  Indiscriminate  use  of  such  terms  in  the  statute. 
the  words  "devisee"  and  "devise"  are  not  to  be  given  the  scope 
of  "legatee"  and  "legacy,"  and  do  not  comprehend  tbe  diiqpo- 
sltlon  of  personal  property ;  ao  that,  where  a  will  gave  and 
bequeathed  the  residue  of  all  property  of  testatrix  to  a  relative 
and  her  daughter  and  the  devisee  predeceased  the  testatrix, 
the  daughter  was  entitled  to  ail  the  residue  of  the  realty,  and 
to  one-half  the  residue  of  the  personal  property,  but  as  to  the 
other  half  of  the  residue  of  the  personal  property,  tbe  testatrix 
died  intestate.    In  Re  Estate  of  Letcis,  445. 

7.  RtsiDUABY  Bequest — Income. 

A  residuary  bequest  contingent  in  terms  generally  carries 
the  Intermediate  Income,  which  Is  not  disposed  of,  but  accumn- 
lates.    In  Re  Hartang'g  Estate.  200. 

WITHDRAWAL  OF  PLEA.    See  Cbiminal  Law.2.  21. 

WITNESSES. 

1.  Cbosb-Eiauination— Scope. 

In  a  personal  Injury  action,  wherein  one  element  of  plain- 
tiff's damages  was  Inability  to  work,  exclusion  of  evidence  as 
to  the  name  of  a  person  from  whom  he  borrowed  a  certain  sum 
of  money  was  erroneous.    Zelavin  v.  Tonopah  Belmotil,  1. 

2.  Impeachment  —  Inconsistent    Statements  —  Voluntas v    Cos- 


One  accused  of  crime  who  takes  the  stand  as  a  witness 
cannot  be  impeached  by  proof  of  a  confession  which  would 
be  inadmissible  as  direct  evidence  because  made  while  under 
arrest,  and  not  shown  to  have  been  voluntary.  State  v.  Wil- 
soji.  208. 
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Writ  of  Prohibition 


3.  Kedirect  Examination — Convicted  Joint  rBiNciPAL — Offers  of 

Od  a  murder  trial,  wbere.  on  cross-ex  a  minnt  Ion  of  a  wit- 
ness who  had  been  previously  convicted  as  joint  principal  In 
the  crime  on  a  separate  trial,  the  defense  asked  him  whether 
he  had  talked  with  the  county  offlcera  including  the  district 
attorney,  it  was  a  proper  exercise  of  the  court's  discretion 
to  allow  the  state  on  redirect  examination  to  ask  the  witness 
whether  he  had  not  been  informed  that  no  clemency  would  be 
extended  to  him  for  testifying  In  the  case,  since  the  Inference* 
that  offers  of  clemency  had  been  made  might  have  arisen 
from  sufh  t'ie''it>us  iinesticm  by  the  defense.  State  v.  Tran- 
mvr.  142. 
See  Criminal  Law.  HI.  IT,  18. -tl  ;  Cobts.  2.  (1:  Evu>ENrE,4;  Hareah 

CORPI-S.  (i. 

WRIT  OF  PROHIBITION.     See  Constitltiosal  I,aw.  1.  2. 
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